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PREFACE. 


Thb  object  of  this  work  is  to  state  in  an  orderly 
sequence  and  in  a  plain  and  practical  way,  the  princi- 
ples of  the  American  and  English  law  of  wills.  Inas- 
much as  there  can  be  no  adequate  consideration  of  the 
subject  without  constant  reference  to  the  statutory  law 
in  point,  I  have  found  it  necessary  to  refer  upon  almost 
every  page  to  the  several  Statutes  of  WilLs  of  England 
and  of  the  States  of  our  Federal  Union.  No  attempt  has 
been  made  to  cite  all  the  cases,  but  the  citations  are,  it 
is  believed,  sufficient  to. support  every  proposition  in 
the  text,  and  to  afford  an  adequiate  view  of  the  adjudi- 
cations of  the  courts  of  last  resort,  both  here  and  in  the 
mother  country.  I  have  drawn  freely  from  the  great 
treatise  of  Thomas  Jar  man  particularly  in  the  prepara- 
tion of  that  part  of  the  work  which  deals  with  the 
XSnglish  law.  The  intent  at  every  step  has  been  to  pro- 
duce a  convenient  and  practical  manual  of  the  law. 
Conformably  to  the  general  scope  and  purpose  of  the 
series  to  which  this  work  belongs,  I  have  tried  to 
make  a  book  that  will  be  used  and  valued,  and  cited  by 
my  professional  brethren  whose  generous  appreciation 
of  my  other  works  has  placed  me  under  a  lasting 
obligation. 

CHARLES  F.  BEACH,  Jr. 

29,  William  St.,  New  Yobk. 
July  6, 1888. 
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THE  UW  OF  WILLS. 


CHi^PTfcR  I. 


INTBODUCTOBY,  DEFINITIONSV  AXfD  CrJLSSIFICATION. 

1.  Deflnittons,  etc. 

2.  Accuracy  in  the  ase  of  these  UinrK  not  required. 

3.  Classification.  '  >  '    ^ 

4.  Nnncnpatlve  wills — Should  be  orak '     > 

5.  Who  may  make  a  nancupative  will.  , 

6.  (a)  Soldiers  in  actual  service. 

7.  (b)  Mariners  at  sea. 

8.  (c)  Persons  in  extremi*.  ^■^'   »"v 

9.  Testamentary  intention  in  nnncnpatlTe  wllle.  '* , «, 
10.  What  may  pass  by  a  nuncupative  wllL  ,      ^ 
IL  The  words  must  be  committed  to  writing. 

12.  Number  of  witnesses  to  nuncupative  WU1&  *' 

13.  Wills  at  sea  and  in  the  field  under  the  Louisiana  Code. «     j 

14.  Statutes  concerning  nuncupative  wills  strictly  construcyt.^ 

15.  Mystic  testaments. 
18.  Holographic  wills. 

2  1.  Deflnitionsy  eto.— The  terms  *<will"  and  <*  testa- 
ment" are  in  general  used  without  distinction,  to  de- 
note a  solemn  verbal  or  written  expression  of  one's 
wishes  In  respect  to  the  disposal  of  property  after 
death.1  According  to  the  civil  law,  the  naming  of  an 
executor  was  of  the  essence  of  a  will ; '  but  although 
according  to  Swinburne  this  was  formerly  indisi>en- 
sable,  that  idea  has  long  been  abandoned  in  England, 
and  ''never  was  received  on  this  side  of  the  Atlantic."* 
BxACH  Wills.— 1. 
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Our  statutes  provide  for  the  granting  of  admiuistration 
cum  (estamento  annexo  in  such  cases.  A  codicil  is  an 
addition  to  a  will,  or  explanation  or  alteration  thereof 
in  reference  to  some  particular,  and  assuuies  that  in  all 
other  respects  the  will  is  to  remain  in  full  force  and 
effect.*  A. devise  is  a  gift  of  real  property  by  a  person's 
last  will  and  testament.*  A  legacy  is  a  gift  by  will  of 
personal  property.*  A  bequest  is  likewise  a  gift  of  per- 
sonal property^  and  does  not  extend  to  the  proceeds  of 
real  estate.* 

1  2  Blackst.  Com.  12 ;  2  Bonv*erliRw  Diet,  tit  Wills ;  Swlnbnrne  on 
WUls,  pt.  1,  {  2 ;  Godolphin,  ^f.  1,  ch.  1,  S  2  ;  Jordan  v.  Jordan,  65  Ala. 
aoi,  SOS ;  Harrington  v.  State,  54  Miss.  490;  McBee  v.  Means,  M  Ala.  S49, 
361 ;  McGee  v.  McCantfl,  1  McCor d,  522 ;  Fuller  v.  Hooper,  2  Ves.  Sr. 
242 ;  George  v.  Green.  13  H.  II.  521, 526 ;  Hubbard  v.  Hubbard.  12  Barb. 
148, 153 ;  Smith  v.  Bell*  6  Peters,  75 ;  Morrow  v.  Morrow,  2  Tenn.  'Oh. 
663 ;  Gonklln  v.  Egerton,  21  Wend.  436. 

2  Swinburne  on  Wilis,  pt.  1,  {  6  >  1  William's  Executors,  7 ;  2  Bou- 
vler  Law  Diet.  tit.  WIUb. 

3  Leathe>r8  v.  Greenacre,  63  Me.  661, 567, 568. 

4  Boyd  V.  Latham,  Busb.  365 ;  Bouvler  Law  Diet.  tit.  Godlcll ; 
Proetor  v.  Clarke,  3  Hedt  448 ;  Lamb  v.  Lamb,  11  Piek.  376. 

5  Bouvicr  Law  Diet.  tit.  Devise  ;  4  Kent  Com,  489 ;  Ladd  v.  Har- 
vey, 21  N.  15.  514 ;  McCorkle  v.  Shirrlll,  6Ired.  Eq.  173 ;  Diekerman  w, 
Abrahams,  21  Barb.  551. 

6 . 2  William's  Exeeutors,  947 ;  Bouvler  Law  Diet,  tit  L^acy ; 
Ortort  V.  Orton,  3  Abb.  N.  Y.  App.  411 ;  Griswold  v.  Heard,  2  Gray, 
.^ ;  Page  v.  Rivers,  1  Hughes,  305 ;  Holmes  v.  Mitchell,  2  Murph. 
22?  ;.5  Am.  Dec.  527 ;  Williams  v.  McComb,  8 1  red.  Eq.  450. 

\  7  Dow  1'.  Dow.  36  Me.  211,  216 ;  Ladd  v.  Harvey,  21  N.  H.  614,  B28 ; 
Lsrsher  v.  Lasher,  13  Barb.  106,  109;  Barry  v.  Barry,  15  Kan.  387; 
Laing  v.  Barbour,  119  Mass.  523, 525. 

8   White  V.  Lake,  Law  R.  6  Eq.  188. 

^  2.  Accnraoy  in  the  use  of  these  terms  not  required. — 
Technical  accuracy,  however,  in  the  use  of  these  words, 
"devise,"  "legacy,"  and  "bequest,"  is  not  insisted  on 
by  our  courts,  in  these  days,  so  as  to  exclude  the  testa- 
tor's obvious  intent.^  Real  estate  has  been  held  to  pass 
under  a  will  bequeathing  personal  estate,  it  being  mani- 
fest from  the  whole  scope  of  the  instrument  that  a  dis- 
position of  real  estate  was  intended.^  And  it  has  been 
decided  that  whether  the  word  "  bequeath  "  means  the 
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same  as  "  devise,"  when  used  in  a  will,  is  to  be  deter- 
mined by  the  connection  in  which  it  is  found.'  In 
another  case  the  w^ords  "property  bequeathed  me  by 
my  brother,'*  were  considered  to  include  both  realty  and 
personalty.^  And  it  was  there  held  that  when  the  tes- 
tatrix, owning  real  estate  other  than  that  which  came 
from  her  brother,  constituted  one  her  "  residuarj^  lega- 
tee," it  must  be  considered  that  by  this  term  she  in- 
tended that  the  residuum  of  her  estate,  both  real  and 
personal,  should  pass  to  him.^  In  a  New  York  case  in 
point  the  testator  "devised"  to  the  defendant  certain 
lands  and  charged  the  same  with  annuities  to  his  sisters, 
then  proceeded,  "I  also  will  and  order  that  my  said 
wife,  Catherine  (the  plaintiflf),  be  well  and  sufficiently 
supported  by  my  son,  Ellas  (the  defendant),  out  of  the 
property  bequeathed  to  him,  so  long  as  she  may  remain 
my  widow."  The  defendant  insisted  that  the  term  "  be- 
queath "  is  only  applicable  to  personalty,  and  that  as  he 
took  nothing  but  realty  under  the  will,  it  could  not  be 
held  chargeable  with  the  supjjort  of  the  plaintiff.  But 
the  court  said:  "Although  the  word  *  devise'  i3  the 
appropriate  term  in  a  will  to  pass  real  estate,  and  be- 
queath, the  term  applicable  to  gifts  of  personal  prop- 
erty, yet  a  strict  adherence  to  technical  words,  is  not 
necessary  to  give  effect  to  any  species  of  disposition."* 
This  matter  has  been  very  fully  discussed  in  New 
Hampshire  in  Ladd  v,  Harvey,^  the  court  in  that  case 
saying :  "The  counsel  for  the  respondents  ingeniously 
makes  certain  deductions  and  inferences  from  the  use 
of  the  words  *  devise'  and  *  bequest,'  and  contends  that 
the  gift  over  to  the  orator  is  only  of  the  laud.  But  we 
do  not  understand  the  words  to  be  so  strictly  appro- 
priated to  different  kinds  of  property  as  the  counsel 
seems  to  suppose.  It  is  true  that  the  word  *  devise ' 
is  more  specially  appropriated  to  a  gift  of  lands,  and 
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every  person  taking  an  interest  in  the  produce  of  real 
estate  directed  to  be  sold  is,  strictly  speaking,  a  de- 
visee, and  not  a  legatee.*  But  the  terms  are  used  in- 
dififerently ;  legatees  may  take  under  bequest  to  ^  all  my 
devisees  above  named '  ;•  and  the  word  *  legacy '  may 
be  applied  to  real  estate,  if  the  context  of  the  will  show 
tliat  such  was  the  testator's  intention."  *•  The  general 
rule  is  that  technical  words  are  presumed  to  be  used  in 
their  legal  sense,  unless  the  context  contains  a  clear  in- 
dication to  the  contrary ; "  but  that  where  the  intention 
of  the  testator  is  plain,  it  will  be  allowed  to  control  the 
legal  operation  of  the  words,  however  technical  they 
may  be." 

1  Schouler  on  Wills,  ?  6,  n.:  Ladd  v,  Harvey,  21  N.  H.  61.  Cy. 
Lallerstedt  v.  Jennings,  Z3  Qa.  571. 

2  Doe  V.  Tofleld,  11  East,  24A ;  Bee  v.  Pattersoa,  16  East,  221.  QT. 
Lasher  v.  Lasher,  13  Barb.  106, 100. 

3  Dow  V.  Dow,  36  Me.  211, 216. 

4  Lainff  v.  Barbour,  119  Mass.  823, 825 ;  citing,  I>oe  v.  Lainchbnry, 
11  East,  290 ;  Doe  t*.  Morgan,  6  Barn.  <fi;  G.  512 ;  JBdwards  v.  Barnes,  2 
Blng.  N.  C.  252 ;  Hunt  v.  Hunt,  4  Gray,  190, 193. 

5  Lalng  v.  Barbour,  119  Mass.  823, 825 ;  citing,  Hardacre  t'.  Nash,  S 
Term  Rep.  716;  Day  v.  Daveron,  12  Sim.  200;  Evans  v.  Crosble,  IS 
Sim.  600 ;  Davenport  v.  Coltman,  9  Mees.  <ft  W.  481. 

6  Lasher  v.  Lasher,  13  Barb.  106, 100. 

7  21N.H.814. 

8  Smith  v.  Clazton,  4  Madd.  492. 

0    Coope  V.  Banning,  1  Sim.  A  St.  834. 

to    Ladd  V.  Harvey,  21  N.  H.  814, 828 ;  Hope  v,  Taylor,  1  Barr.  268 ; 
Hardacre  v.  Nash,  8  Term  Rep.  716. 

11  Lasher  v.  Lasher,  13  Barb.  106, 110 ;  Lane  v.  Stanhope,  6  Dum.  A 
E.  352 ;  Thellusson  v.  "Woodford,  4  Ves,  829. 

12  Lasher  v.  Lasher,  13  Barb.  106, 110 ;  Jesson  v.  Wright,  2  Bllgh,  1 ; 
2  William's  Executors,  710. 

g  3.  Glassifloation. — Wills  are  of  two  kinds,  oral  wills 
and  wills  in  writing.  The  former  are  called  nuncupa- 
tive, or  nuncupatory  wills  and  testaments.*  The  latter, 
when  written  entirely  by  the  testator,  are  denominated 
holographic  or  olographic  wills.'  In  the  Louisiana  Code 
the  term  ^*  nuncupative  testament''  is  applied  to  written 
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wills,  and  is  used  in  contradistinction  with  mystic  tes- 
tament, the  former  being  called  an  open  testament,  the 
latter,  a  closed  or  sealed  testament.*  The  distinction 
between  the  term  as  used  in  Loaisiana  and  the  nuncu- 
pative or  oral  will  of  the  common  law  must  be  borne  in 
mind.  A  donatio  causa  mortis  is  a  gift  which  is  made 
in  contemplation  of,  or  fear,  or  peril  of  death,  and  with 
intent  that  it  shall  take  elTect  only  In  case  of  the  death 
of  the  giver .^  The  distinction  between  a  gift  in  view  of 
death  and  an  oral  will,  or  nuncupation,  is  that  in  the 
latter  there  is  no  delivery  of  the  thing  bequeathed,  wliile 
in  the  former,  delivery,  either  actual  or  constructive,  is 
essential.^  It  appears  then  that  the  donatio  causa  mortis 
does  not  materially  differ  from  ek  donatio  inter  vivos,  with 
a  condition  annexed  that  in  a  certain  event  the  gift  shall 
be  restored  to  the  donor,  and  thus  does  not  properly 
form  a  part  of  the  law  of  wills. 

1  Hubbard  v.  Hubbard,  12  Barb.  148.  154.  Cf.  In  re  Hebden,  20 
N.  J.  JEq. -173  ;  Syke3  v.  Sykes,  2  Stcwt.  S61 ;  referred  to  In  20  Am.  Dec. 
44,  n. ;  Tally  v.  Buttenn'orth,  10  Ycrj?.  602;  Ex  parte  Thompson,  4 
Bradf.  155:  Prince  v.  Hazleton,  20  Johns.  519 ;  Stamper  v.  Hooks,  22 
Oa.  606 ;  In  re  Morales,  16  La.  An.  269. 

2  Stimson's  Am.  Stat  Law  (Jan.  1,  U86),  (  2645. 
8    La.  Bev.  Ciy.  Code  (1875),  {  1574. 

4  Stimson's  Am.  Stat  Law  (Jan.  1, 18S6),  {  2520. 

5  Ward  V.  Tamer,  2  Ve«.  438 ;  Stimson's  Am.  Stat  Law  (Jan.  1, 
1886),  {2524. 

2  4.  Hunenpatiye  wills — Shotild  be  oral  — A  nuncupa- 
tive will  is  defined  to  be  an  oral  will  declared  in  the 
presence  of  witnesses  by  a  testator  in  extremis,  or 
under  circumstances  considered  equivalent  thereto, 
and  afterwards  reduced  to  writing.^  But  prior  to  the 
statute  of  1  Vict.  ch.  26,  J  39,  and  the  American  statutes, 
which  require  the  same  formalities  in  the  execution 
and  attestation  of  wills  of  personalty  as  in  devises  of 
realty,  the  courts  allowed  imperfectly  executed  testa- 
mentary writings  to  take  effect  as  nuncupative  dis- 
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positions  of  personalty,  where  it  appeared  that  the 
testators  intended  them  to  operate  in  the  form  in  which 
they  were  found,  and  that  the  failure  to  completely 
execute  arose  from  some  reason  other  than  a  purpose 
to  abandon  ;  ^  as  where  execution  was  delayed  merely 
from  habits  of  procrastination,  and  sudden  death  from 
apoplexy  ensued,*  or  where  execution  was  prevented 
by  bodily  weakness,*  or  duress,*  or  sudden  incapacity,* 
or  supervening  mental  inability  or  insanity,'  and  in 
general,  wherever  it  was  rendered  impossible  by  the  so- 
called  act  of  God.8  So  also  instructions  for  making  a 
will,  reduced  to  writing  by  an  attorney,  or  a  draft  pre- 
pared in  conformity  to  testator's  intentions,  have  been 
held  entitled  to  probate,  where  the  completion  of  the 
instrument  was  prevented  by  sudden  deatli,  incapacity, 
etc.,®  and  the  writing  was  proved  to  contain  the  final 
intention  of  the  deceased,^<>  the  continuance  of  such  in- 
tention being  essential  to  its  vitality."  But  the  courts 
always  viewed  such  instruments  with  suspicion  ,12  and 
in  proportion  to  the  incompleteness  of  the  document, 
demanded  a  higher  degree  of  evidence.'^  An  incom- 
plete paper  remaining  in  the  custody  of  the  testator 
raised  a  presumption  of  some  further  intention  in  re- 
gard to  it,  and  before  the  court  would  recognize  its 
testamentary  character,  this  presumption  had  to  be 
overcome.^*  But  the  more  modern  doctrine  is  that  a 
nuncupative  will  can  be  made  only  by  spoken  words 
or  by  signs,  and  that  if  the  words  be  reduced  to  writ- 
ing by  the  testator  or  by  some  one  else  at  his  request, 
they  lose  their  nuncupative  character.^*  And  it  seems 
that  under  the  modern  statutes  and  rulings,  even  verbal 
instructions  for  drawing  up  a  written  will  cannot  be 
admitted  to  probate  as  a  nuncupative  will.^* 

1   Bouvier  Law  Diet.  tit.  Nuncupative  Will ;  4  Kent  Com.  578 ;  2 
Blackst.  Com.  500 ;  1  Jarman  on  Wills,  130, 136. 
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2  Bead  v.  Phillips,  2  Phllllm.  122 ;  In  re  Francis  Lamb,  4  Notes  of 
C.  561 ;  Gasklns  v.  Gaskins,  3  Ired.  158 ;  Watts  v.  Public  Admlnlstni- 
tor,  4  Wend.  168 ;  Nutt  v.  Nutt,  1  Freem.  Ch.  128 ;  Ex  parte  Henry,  24 
Ala.  638 ;  Devecmon  v.  Devecmon,  43  Md«  335 ;  Brown  v.  Tilden,  5 
Har.  A  J.  371. 

8  Warbarton  v.  Burrows,  1  Addis.  383L 

4  Thomas  V.  Wall,  a  Phllllm.  23. 

5  L'HuUle  V.  Wood,  2  Lee  £k;c.  22. 

6  Lamkin  v.  Babb,  1  Lee  Ecc.  1. 

7  Gathrle  v.  Owen,  2  Hnmph.  202;  86  Am.  Dec.  Al;  Hoby  v. 
Hoby,  1  Hagg.  Ecc.  146. 

8  Scott  V.  Bhodes,  1  Phllllm.  12 ;  In  re  James  Taylor,  1  Ha^EBT'  Ecc 
641 ;  Masterman  v.  Maberly,  2  Hagg.  Eoc.  235. 

9  Castle  v.  Torre,  2  Moore  P.  C.  C.  133 ;  Goodman  v.  Goodman,  2 
Lee  Ecc.  109 :  In  re  Bathgate,  1  Hagg.  Ecc.  67 ;  Lewis  t>.  Lewis.  8 
Philllm.  109 ;  Sikes  v.  Snarth,  2  Phllllm.  351 ;  Robinson  t<.  Chamber- 
layne,  2  Lee  Ecc.  129:  Huntington  v.  Huntington,  2  Phllllm.  213; 
Allen  V.  Manning,  2  Addis.  490 ;  Softer  v.  Rogers,  0  Gill,  44 ;  Parklson 
V.  Parklson,  12  Smedes  <fr  M.  672;  Phoebe  v.  Boggess,  1  Gratt.  128; 
Mason  v.  Dunman,  1  Muni  466. 

10  Beatty  v.  Beattv,  1  Addis.  154 ;  Boose  v.  Monlsdale,  1  Addis.  129 ; 
In  re  Robinson,  1  ILsigg.  Ecc.  643;  In  re  Heme,  1  Hogg.  Ecc.  222; 
Walker  v.  Walker.  1  Mer.  603;  Braggs  v.  Dyer,  3  Hagg.  Ecc.  207; 
Elsden  v.  Elsden,  4  Hagg.  Ecc.  183 ;  Glllow  v.  Bourne,  4  Hagg.  Ecc. 
192 ;  Theakston  v.  Marson,  4  Hagg.  Ecc.  290 ;  Abbot  v.  Peters,  4  Hagg. 

11  Boofter  v.  Rogers,  9  Gill,  44;  Selden  v.  Coalter,  Va.  Cas.  653: 
Brown  v.  Shand,  1  McCord,  409;  Public  Administrator  v.  Watts,  1 
Paige,  347. 

12  Wood  V,  Medley,  1  Hagg.  Ecc,  645 ;  Beay  v.  Cowcher,  2  Hagg. 
Ecc.  249 ;  Beatty  v.  Beatty,  1  Addis.  154  ;  Monteflore  v.  Monteflore,  2 
Addis.  354  ;  Frierson  v.  Beall,  7  Ga.  348  ;  Plater  v.  Groome,  3  Md.  134 ; 
Jones  17.  Kea,  4  Dev.  301 :  Ex  parte  Henry,  24  Ala.  638. 

13  Harris  v.  Bedford,  2  Philllm.  177 ;  Stewart  v.  Stewart,  2  Moore 
P.  C.  C.  193 ;  Theakston  v.  Marson,  4  Hagg.  Ecc  29a 

14  Harris  v.  Bedford,  2  Philllm.  177 ;  Beatty  v.  Beatty,  1  Addis. 
154 ;  Doker  v.  Goff,  2  Addis.  42. 

16  In  re  Hebdin's  Will,  20  N.  J.  Eq  473 ;  Beese  v.  Hawthorn,  10 
Gratt.  648 ;  Stamper  v.  Hooks,  22  Ga.  603 ;  Hunt  v.  White,  24  Tex.  643 ; 
Ellington  V.  Dillard,  42  Ga.  861 ;  Porter's  Appeal,  10  Pa.  St.  254. 

16    Bockum  v.  Bobinson,  26  N.  H.  872. 

g  5.  Who  may  make  a  nimeapatiye  will.— By  the  Statute 
of  Frauds  the  privilege  of  making  nuncupative  wills  was 
restricted,  (a)  to  soldiers  in  actual  military  service ;  (&) 
to  mariners  at  sea;  and  (c)  to  persons  in  their  last  sick- 
ness.^ Similar  restrictions  have  been  imposed  by  the 
legislatures  of  most  of  the  American  States.^  But  in 
Michigan,  Iowa,  Kew  Mexico,  and  Arizona,  a  verbal 
will  may  be  made  by  any  person  and  at  any  time.* 
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1  29  Charles  II.  ch.  8,  {  19. 

2  1  Redfleld  on  Wills,  187 ;  4  Kent  Com.  617,  n.  e. 
8   Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2702,  C. 

2  6.  (a)  Soldiers  in  actual  lervioe. — The  words  "in 
actual  military  service  '^  have  been  held  to  confine  the 
privilege  of  making  nuncupative  wills  to  those  soldiers 
who  are  on  an  expedition.^  If  one  having  enlisted,  but 
still  remaining  in  camp  with  his  regiment  in  the  State 
where  it  was  raised,  make  a  nuncupative  will,  it  is 
invalid;  though  if  afterwards,  he  be  in  the  enemy's 
country  actually  exposed  to  the  perils  of  warfare  and 
should  adopt  the  will  previously  made,  it  may  be  ad- 
mitted to  probate.*  He  may  then  properly  be  con- 
sidered in  expeditione,  the  term  "  expedition  "  not  being 
confined  to  that  movement  of  the  troops  which  immedi- 
ately precedes  the  actual  shock  of  battle.'  For,  pro- 
vided the  testator  be  in  a  part  of  the  country  where 
active  operations  are  constantly  going  on,^  he  may 
make  his  nuncupative  will  in  camp ;  and  If,  soon  after, 
he  go  upon  a  i-aid,  is  captured  and  dies  in  prison,  pro- 
bate will  be  allowed.^  It  is  immaterial  whether  the 
expedition  be  invading  the  country  of  an  enemy,  or 
whether  it  be  sent  to  quell  an  insurrection  in  the  testa- 
tor^s  own  State.*  One  who  is  taken  sick  on  the  march 
and  is  carried  to  the  hospital,  is  in  actual  military 
sei*\Mce.^  But  a  soldier  at  home  on  furlough  cannot 
make  a  nuncupative  wUl.® 

1  Drummond  v.  Parish,  8  Curt.  531. 

2  Van  Deuzer  v.  Gordon,  30  Vt.  111. 
8   Leathers  v.  Qreenacre,  63  SCe.  673. 

4    Botsford  v.  Kranke,  1  Abb.  Pr.  N.  S.  112. 
6   Leathers  v.  Oreenacre,  63  Xe.  66L 

6  Van  Deuzer  v.  Gordon,  89  Vt.  IIL 

7  Gould  V.  Safford,  39  Vt  498 ;  S.  C.  Bedfleld's  Am.  Cases  on  Wllla. 
6M. 

8  WlllorSmitb,6Phila.l0i. 
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2  7.  (b)  Mariners  at  Ma.  The  terms  '*  mariner,"  or 
'*  seaman,"  embrace  all  persons  in  the  naval  or  mercan- 
tile service.  They  are  not  limited  to  those  whose  duties 
relate  to  the  sailing  of  the  vessel,  bat  extend  to  a  purser 
or  to  a  cook.^  A  passenger,  however,  cannot  make  a 
nuncupative  will  as  a  mariner  at  sea,  even  though  he 
be  a  mariner  by  vocation  en  route  to  his  own  ship.'  But 
in  opposition  to  this,  it  has  been  held  that  a  letter  written 
by  an  invalid  surgeon  returning  home  on  board  the 
regular  line  of  steamers,  might  be  admitted  to  probate 
as  the  will  of  a  seaman  made  at  sea.'  In  legal  parlance, 
waters  within  the  ebb  and  flow  of  the  tide  are  considered 
the  sea.  fSo  that  the  captain  of  a  vessel  during  a  voyage, 
while  lying  at  anchor  in  an  arm  of  the  sea,  may  make  a 
nuncupative  will.^  In  England,  a  mariner  serving  on 
board  a  public  ship  permanently  stationed  in  harbor 
was  held  to  be  ''at  sea,"  within  the  meaning  of  the 
statute.^  And  a  seaman  ashore  on  leave  and  by  a  serious 
injury  rendered  unable  to  return  on  board,  may  make 
a  valid  nuncupative  will  if  he  die  on  shore  a  few  days 
after.*  But  the  commander  of  a  naval  force  at  Jamaica, 
who  lived  with  his  family  at  his  ofi^cial  residence  on 
the  island,  could  not  be  construed  to  be  "at  sea."^  It 
has  been  questioned  both  In  regard  to  mariners  at  sea 
and  soldiers  in  service,  whether  their  right  to  make 
nuncupative  wills  is  unqualified,"  or  whether  it  is  to  be 
exercised  only  in  cases  of  imminent  peril.'  Redfield 
argues  that-  from  the  very  nature  of  the  case  it  would 
seem  that  the  peril  of  life  to  a  soldier  or  sailor  while  in 
actual  service,  is  always  such  as  to  justify  the  making 
of  a  will  in  the  mode  which  the  law  allows  them  by  way 
of  indulgence.!® 

1  Ex  parte  Thompson,  4  Bradf.  IM,  1S8 ;  S.  C.  Bedfleld's  Am.  Cases 
on  Wills,  68S ;  In  re  Hayes,  2  Curt.  838. 

2  Warren  v.  Harding,  2  R.  I.  133. 

8  In  re  Saunders,  U  Jur.  K.  S.  1027 ;  S.  C.  Law  K.  1  Pro.  <&  P.  10, 
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4  Hubbard  v.  Hubbard,  8  N.  Y.  19d. 

6  In  re  McMurdo,  Law  B.  1  Pro.  <&  D.  540. 

6  In  re  Lay,  2  Curt.  375. 

7  Euston  V.  Beymour,  2  Cnrt.  838. 

8  1  Bedfleld  on  WllJs,  191 ;  Van  Denzer  v.  Gordon,  39  Vt  IIL 

9  Hubbard  v.  Habbard,  12  Barb.  148,  1S5 ;  S.  C.  4  Seld.  196,  C/. 
Taylor  v.  D'EgvIlle,  3  Ha^g.  Ecc.  202  ;  Bragge  v.  Dyer,  3  Hagg.  Eoc. 
207 ;  Kings  Proctor  v.  Daines,  3  Hagg.  Ecc.  218 ;  Weir  v.  Chldester,  63 
111.  4ri;j. 

10    1  Bedfleld  on  Wills,  191 ;  Van  Deuzer  v.  Gordon,  39  Vt  111,  119. 

g  8.  (c)  Persons  in  extremis. — In  addition  to  soldienr 
and  sailors,  any  one  qualified  to  make  a  written  will, 
may,  under  certain  restrictions,  make  a  nuncupative 
will.  These  restrictions,  originally  imposed  by  the  stat- 
ute of  Frauds,  and  substantially  re-enacted  in  America, 
provide  that  no  nuncupative  will  shall  be  good  un- 
less made  in  tlie  last  sickness  of  the  deceased,  in  the 
house  of  his  habitation,  or  where  he  had  resided  for  ten 
days  next  before  making  the  will,  except  where  such 
person,  being  from  his  own  home,  was  surprised  by 
sickness  and  died  before  returning  to  the  place  of  his 
dwelling.!  In  Utah,  it  would  seem  the  statute  restricts 
the  privilege  to  persons  in  expectation  of  immediate 
death  from  injuries  received  within  twenty-four  hours ; 
and  almost  similar  statutes  exist  in  California,  Dakota, 
and  Montana,  under  which  the  injuries  must  have  been 
received  on  the  same  day.*  The  meaning  of  the  term 
**  last  sickness,"  as  used  in  the  foregoing  provisions,  is 
not  well  settled.  Many  of  the  caaes  construe  it  as 
equivalent  to  in  extremis,  and  to  denote  the  sudden  and 
severe  illness  immediately  preceding  physical  dissolu- 
tion, when  there  is  neither  time  nor  opportunity  to 
make  a  written  will,*  or  when  supervening  physical  or 
mental  incapacity  renders  it  afterwards  impossible.* 
Probate  of  nuncupative  wills  has  been  refused  where 
the  testator  did  not  die  until  two  months  after  ;*  and  in 
other  cases  where  he  survived  thirty ,<*  nine,'  six,^  five,' 
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and  four  days.^o  Some  cases  go  so  far  as  to  deny  pro- 
bate to  a  nuncupation  made  only  one  day,"  or  even  one 
hour  before  death."  On  the  other  hand,  there  are  good 
authorities  which  hold  that  a  nuncupative  will  made  in 
the  time  of  the  last  sickness  is  not  invalid  because  the 
testator  may  have  had  time,  opportunity,  and  capacity 
to  reduce  it  to  writing.^'  Although  the  statute  provides 
that  if  a  nuncupative  will  be  made  by  one  away  from 
home,  or  from  the  place  wherein  he  had  last  resided 
for .  ten  days  or  more,  it  is  essential  to  its  validity  that 
the  testator  be  surprised  by  sickness,  probate  has  been 
allowed  where  one  was  very  unwell  when  he  began  his 
journey,  inasmuch  as  he  was  afterwards  taken  more 
dangerously  ill,  and  died  at  the  place  where  the  will 
was  made.^* 

1  29  Charles  n.  ch.  8, 2 10. 

2  Stlmson's  Am.  Stat,  liaw  (Jan.  1, 1R86),  }  2702,  B,  4. 

8  Carroll  v.  Bonham.  42  N.  J.  Eq.  0887)  G2%  627  ;  S.  C.  5  Am.  Prob. 
Rep.  389;  Yarnall'8  Will,  4  Rawle,  46;  26  Am.  Dec.  115;  Prince  v. 
Hazleton,  20  Johns.  502 ;  11  Am.  Dec.  a07. 

4  Sadler  v.  Sadler,  60  Miss.  251,255 ;  In  re  Corby,  29  Eng.  L.  <fr  Eq. 
004  ;  Rouse  v.  Morris,  17  Berg.  <&  R.  831 ;  Huse  v.  Brown,  8  Me.  167 ; 
Gwiu  V.  Wright,  8  Humph.  639. 

5  Jones  v.  Norton,  10  Tex.  120. 

6  Ellington  v.  Dlllard,  42  Ga.  861. 

7  Caryoll  v.  Bonham,  42  N.  J.  Eq.  (im)  625,  626 ;  8.  C.  5  Am.  Prob. 
Rep.  889 ;  Yarnairs  Will,  4  Rawle,  46 ;  26  Am.  Dec.  115. 

S  Prince  v.  Hazleton,  20  Johns.  502 ;  11  Am.  Dec.  307 ;  Morgan  v. 
Stevens,  78  IlL  287. 

9  Reese  v.  Hawthorn,  10  Gratt  548. 

10  Haus  V.  Palmer,  21  Pa.  St.  296. 

11  Werkhelser  v.  Werkhelser,  6  Watts  <ft  S.  184 ;  Sykes  v.  Sykes,  2 
Btewt.  864  ;  O'Neill  v.  O'NeUl,  83Md.  569. 

12  Porter*s  Appeal,  10  Pa.  St  254. 

13  Harrington  v.  Stees.  82  111.  60 ;  25  Am.  Rep.  290 ;  Johnston  r. 
Olasscock,  2  Ala.  242 ;  Nolan  v.  Gardner,  7  Heisk.  215 ;  Page  v.  Page, 
2  Bob.  (La.)  424 ;  Sampson  v.  Browning,  22  Ga.  293. 

14  Marks  v.  Bryant,  4  Hen.  &  M.  91. 

J  9.  Testamentary  intention  in  nimcnpati^e  wills. — To 
constitute  a  valid  nuncupation  there  must  be  a  present 
intent  to  make  a  will,  which  intent  should  be  distinctly 
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indicated  by  the  testator,  either  by  calling  upon  some  ot 
the  persons  present  to  take  notice  that  he  is  about  to 
make  his  will,  or  by  some  act  decurly  showing  that  his 
words  are  intended  to  be  testamentary.^  The  person 
making  the  nuncupation  must,  of  course,  himself  under- 
stand the  nature  of  his  act.'  No  set  form  of  words  is 
necessary.  Any  words,  however  imperfectly  uttered, 
that  convey  to  the  minds  of  those  addressed,  the  idea 
that  the  testator  desires  them  to  bear  witness  to  the 
disposition  he  is  making  of  his  property,  will  be  suffi- 
cient.' And  though  a  form  be  prescribed  by  statute, 
any  words  such  as,  "  I  ^irish  to  make  a  disposition  of 
my  effects,"  will  be  deemed  a  compliance  with  the  law.* 
An  appealing  look  to  the  testator's  father  and  the  re- 
mark, "You  see  my  father  acknowledges  it,''  has  been 
held  a  sufficient  calling  of  the  persons  present,  or  some 
of  them,  to  bear  witness  to  the  will.*  But  merely  look- 
ing at  the  witnesses  while  declaring  one's  will  is  not 
sufficient  of  itself,  unaccompanied  by  some  word  ask- 
ing them  to  bear  witness.*  The  words  must  be  spoken 
wlien  all  the  witnesses  are  present ;  the  declaration  to 
one  witness  on  one  day  and  to  another  on  the  next  day, 
is  not  a  sufficient  bidding  of  the  persons  present  to  bear 
witness.^  It  is  necessary  that  the  testamentary  capacity 
of  the  deceased  and  the  animus  testandi  appear  by  the 
clearest  an d  most  indisputable  testimony.*  When  made 
in  answer  to  interrogatories,  stricter  proof  of  spontaneity 
and  volition  is  required  than  in  ordinary  cases.*  And 
where  the  words  were  drawn  from  the  testator  by  one 
whose  interest  it  was  to  establish  them  as  a  will,  they 
did  not  constitute  a  valid  nuncupation.^*  And  if  any 
doubt  remain  as  to  the  spontaneity  of  the  act,  the  testa- 
mentary intention  or  capacity,  probate  will  be  refused.^ 
A  nuncupative  will  cannot  be  proved  by  a  witness  inter- 
ested in  its  being  established,  though  he  did  not  acquire 


bis  Interest  TintU  after  the  will  was  published ; "  (or  the 
evidence  produced  to  establlsli  a  nuncupative  will  ia 
more  strictly  examined  hy  the  ooort  than  In  the  case  of 
a  will  In  writing.ii 


i    aibcoa  v.  OlbBou,  l^alk.  (MlBB.]  aM. 


WIH,<Itaw^e1'4ii;'S?Aii  Dec.  115;  Moiiiui  f- SWven'a,  Vs  ni.  387; 
GibBOD  V.  auuon,  Walk.  (UIsh.)  3M. 

9    Dorae^v.  Sheppard.  12  QUI  SiJ.iSZi  V7AulB«c,7T. 

10   Srowav.Bn>nn,2Miirph.3»0. 

U    TfOTBeTv.  Sbeppard,  12  Gil]  dt  J-  1ff2;  ^  Am.  D«c.  77, 

IB    Lemana  v.  BooatU,  i  Add.  Eo.  R.  Wl 

i  10.    What  toMj  pail  ^r  t  mmimpatiTB  vIU. — In  the 

absence  of  statutory  authority,  teal  estate  cannot  be 
devised  by  a  nuncupative  will;'  and  where  a  statute 
declares  that  one  may  so  dispose  of  "property,"  the 
term  !s  construed  to  extend  to  personalty  only.*  In 
Georgia,  however,  and  in  New  Mesico,  both  realty  and 
personalty  may  pass  by  a  nuncupative  will.'  Thereare 
In  several  States  statutory  limitations  npon  the  amount 
of  property  that  may  be  disposed  of  by  a  nunonpatiye 
will,  duly  executed,  ranging  from  ono  hundred  dollars 
in  Indiana  to  one  thousand  dollars  in  California,'  and 
nuncupative  wills  not  duly  executed  are  allowed  in 
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some  of  the  States  to  pass  petty  sums  from  thirty  dol- 
lars to  three  hundred  dollars.^  If,  however,  a  greater 
amount  be  bequeathed,  the  will  is  void  only  as  to  the 
excess .'  A  nuncupative  will  cannot  supersede  a  written 
will,  but  may  dispose  of  an  unbequeathed  residue  of 
lapsed  legacies,  or  of  such  portion  of  the  personal  estate 
as  the  testator,  by  fraud,  may  have  been  Induced  to 
bequeath  by  a  prior  written  will.^ 

1  Smithdale  v.  Smith,  84  N.  C.  52 ;  Palmer  v.  Palmer,  2  Dana,  880 ; 
Pierce  v.  Pierce,  46  Ind.  80. 

-  2   Moflfett  V.  Moffett,  4  S.  W.  Hep.  (Tex.  1887)  7a 

8  Georgia,  Code  of  1882,  2  2482 ;  New  Mexico,  Ck>mplled  Laws  of 
1884,21279. 

4  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  1 2705. 

5  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  \  2703,  n.  a, 

6  Mulligan  V  Leonard,  46  Iowa,  692. 

7  StonywePs  Case,  Baym.  T.  884. 

2  11.  The  worda  must  be  committed  to  writing. — The 
substance  of  the  testamentary  words  must  be  reduced 
to  writing  within  the  time  specified  by  the  statute,  and 
be  shown  to  and  approved  by  each  of  the  attesting  wit- 
nesses .^  The  time  within  which  this  must  be  done 
varies  under  different  statutes  from  three  to  sixty  days.* 
It  is  no  cause  of  nullity  of  a  nuncupative  will  that  the 
testator  shaped  his  phraseology  with  the  assistance  of 
counsel ;'  nor  that  when  reduced  to  writing  it  contains 
words  not  used  by  the  testator,  provided  it  be  clearly 
shown  to  contain  the  true  substance  and  import  of  the 
alleged  nuncupation  ;*  and  it  has  even  been  held  that  if 
in  committing  the  words  to  writing  an  independent  and 
distinct  part  be  omitted,  it  wUl  not  vitiate  the  whole 
will.» 

1  Welling  v.Owlngs,  9  Gill,  487. 

2  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2704. 

8  Landry  v.  Tomatis,  82  La.  An.  113i 

4  TamaII'BWIll,4Bawle,46;  26  Am.  Bee.  115 ;  Landry  v. Tomatls^ 
82  La.  An.  113 ;  Starrs  v.  Mason,  82  La.  An.  8. 

5  Marks  V.  Bryant,  4  Hen.  4ftM.9L 
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2  12.  Knmber  of  witxieisea  to  noncupatiye  wills. — lu 
the  absence  of  statutory  provision,  no  particular  num- 
ber of  witnesses  is  requisite  to  verify  a  nuncupative  will ; 
all  that  the  court  demands  is  to  be  satisfied  by  suffloient 
evidence  as  to  the  substance  of  the  testamentary  re- 
quest.i  In  most  of  the  American  States,  however,  this 
is  regulated  by  statute,  many  of  them  requiring  two 
witnesses,  others  three;  but  in  Alabama,  there  is  no 
number  specified.' 

1  Ex  parte  Thompson,  4  Bradt  154,  U8. 

2  Stlmflon*8  Am.  Stat.  Law  (Jan.  1, 18M),  (  2708. 

2  18.  WUIm  at  sea  and  in  the  flold  ondor  tlie  Loidsiaaa 
Code. — The  wills  of  persons  employed  in  armies  in  the 
field,  or  in  a  military  expedition,  may  be  received  by  a 
commissioned  oflcer,  in  the  presence  of  two  witnesses. 
If  the  testator  be  sick  or  wounded,  they  may  be  received 
by  the  physician  or  surgeon  attending  him,  assisted 
by  two  witnesses.  The  testament  must  be  reduced  to 
writing,  but  is  subject  to  no  formalities  other  than 
being  signed  by  the  testator,  if  he  can  write,  and  by  the 
person  receiving  it,  and  by  the  witnesses,  A  testament 
made  in  this  form  becomes  null  and  void  six  months 
after  the  return  of  the  testator  to  a  place  where  ho  has 
an  opportunity  to  employ  the  usual  forms.  Testaments 
made  during  a  voyage  at  sea  may  be  received  by  the 
captain  or  master  of  the  ship,  in  the  presence  of  three 
witnesses,  taken  by  preference  from  among  the  pas- 
sengers, or,  in  default  of  passengers,  from  the  crew. 
This  testament,  like  those  of  soldiers  on  an  expedition, 
Is  subject  to  no  formalities  except  being  reduced  to 
writing,  and  being  signed  by  the  testator  if  he  can 
write,  and  by  him  who  receives  it  and  by  those  in 
whose  presence  it  was  received.  The  testament  made 
at  sea  can  contain  no  disposition  in  favor  of  any  of  the 
persons  employed  on  board  the  vessel,  unless  they  be 
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relations  of  the  testator,  and  is  invalid  unless  the  testa- 
tor dies  at  sea,  or  within  three  months  after  landing  In 
a  place  where  he  might  make  use  of  the  ordinary  forms.^ 

1  Stlmson's  Am.  Stat  Law  (Jan.  1, 1988),  {  2701 ;  eltlngr,  La.  Bev. 
Civ.  Code  (1875),  H  1M7-1604. 

§  14;  Statutes  concerning  nunonpative  wills  strictly  con« 
strued.  —  It  has  been  seen  from  the  foregoing  sections 
that  the  whole  subject  of  nuncupative  wills  is  largely 
statutory,  and  although  in  some  cases  it  has  been  held 
that  a  substantial  compliance  with  the  requirements  of 
the  statute  is  sufacient,^  yet  nuncupative  wills  have 
never  been  favored  by  the  courts,  and  the  prevailing 
doctrine  is  that  the  statutes  relating  to  them  are  to  be 
strictly  construed.*  However,  a  nuncupative  will  which 
makes  no  bequests,  but  merely  appoints  an  executor, 
is  not  subject  to  the  provisions  of  the  Statute  of  Frauds.* 

1  Bldley  v.  Coleman,  1  Sneed,  616 ;  Gwln  v.  Wrlg-ht,  8  Humph, 
639 ;  Mulligan  v.  Leonard,  46  Iowa,  6U4 ;  Aruett  v.  Aruett,  27  TxL  247. 

2  Morgan  u  Stevens,  78  111.  287;  Gibson  v.  Gibson,  Walk.  (Miss.) 
864  ;  Dorsty  v.  Shcppard,  12  GIU  &  J.  192 ;  Yamall's  Vrill,  4  Bawle,  46 ; 


BlddlG  V.  Blddle,  36  Md.  630 ;  Taylor's  Appeal,  47  Pa.  St.  31  j  Lucas  w. 
Gofr,  83  Miss.  623 ;  Mitchell  v,  Vickers,  20  Tex.  877 ;  Parsons  v.  Miller. 
2  Pmllim.  104 ;  Bennett  v.  Jackson,  2  PhlUlm.  loa 

8   Dorsey  v,  Sheppard,  12  Gill  <&  J.  192. 

§  15.  llystic  testaments. — The  mystic  will  of  Louis- 
iana must  be  closed  and  sealed  and  presented  to  a 
notary  and  seven  witnesses.  The  testator  shall  then 
declare  to  the  notary,  in  the  presence  of  the  witnesses, 
that  the  paper  contains  his  testament  written  by  him- 
self or  by  another  in  accordance  with  his  directions,  and 
signed  by  the  testator.  The  notary  shall  then  draw  up 
the  act  of  superscription,  which  shall  be  written  on  the 
will  or  on  the  sheet  that  serves  as  its  envelope,  and  this 
superscription  shall  be  signed  by  the  testator  and  by 
the  notary  and  by  the  witnesses.^  Provisions  somewhat 
similar  to  these  exist  in  those  States  which  permit  a 
testator  to  deposit  his  will  for  safe-keeping  in  the  regis- 
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try  of  probate,  or  with  the  clerk  or  judge  of  the  County 
Court.  It  is  generally  required  that  a  will  so  deposited 
be  enclosed  in  a  sealed  wrapper,  with  an  indorsement 
thereon  of  the  name  and  residence  of  the  testator  and 
date  of  deposit.  The  statutes  in  some  of  the  States  im- 
pose as  an  additional  requisite  that  the  superscription 
designate  the  persons  by  whom  the  will  was  deix)sited, 
and  to  whom  it  is  to  be  delivered  after  the  death  of  the 
testator.  And  these  wills  are  not  to  be  opened  nor  read 
until  the  death  of  the  testator.' 

1  Stlm  son's  Am.  Stat.  Law  (Jan.  1, 1886),  1 2644 ;  citing,  La.  Be  v. 
av.  Code  (1875),  5  1584. 

2  Stlmson's  Am.  Stat.  Law  (Jan.  1,  1886),  ?3  2630,  2631 ;  citing  In 
detail  the  statutes  of  N.  H.,  Mass.,  Me.,  N.  Y.,  Ohio,  Mich.,  Wis.,  Iowa» 
K&n.t  Neb.,  Md.,  Ky.,  Ark.,  Dak.,  and  Ariz. 

§  16.  HolograpMo  wills.  —  Holographic  testaments, 
that  is,  wills  written  wholly  by  the  testator  himself, 
need  no  attesting  witnesses.^  But  an  holographic  will 
is  not  deprived  of  its  character  by  the  fact  that  there 
are  witnesses  to  it.^  Thus  it  frequently  happens  that 
writings  not  duly  attested  may  still  take  effect  as  holo- 
graphic wiUs  in  those  States  where  sucli  wiDs  are 
allowed  by  statute.  If  they  fulfill  the  statutory  require- 
ments in  regard  to  holographic  wills,  tlie  fact  that  they 
contain  something  more  does  not  render  tliem  void.' 
In  order  to  be  valid,  the  holographic  will  must  be 
entirely  written,  dated,  and  signed  by  the  testator.*  If, 
therefore,  a  printed  form  is  used,  the  will  is  not  holo- 
graphic, although  all  the  written  portion  is  the  testator's.* 
And  in  California,  this  rule  has  been  carried  so  far  as 
to  hold  that  where,  of  the  four  words,  **  Sacramento, 
April  1, 1880,"  the  name  of  the  place  and  the  year  were 
printed,  the  requirement  of  the  law  was  not  met.*  And 
in  the  same  State,  a  date  is  essential  to  the  validity  of  an 
holographic  will,  and  a  recital  that  the  testator  is  of  the 
age  of  sixty  years  is  not  a  date,^    In  Louisiana,  how- 
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ever,  an  holographic  will  is  safficiently  dated  by  the 
month  and  year  without  naming  the  day.*  An  holo- 
graphic will  in  Arkansas,  California,  Utah,  and  Louis- 
iana must  be  signed  like  any  other  will.*  In  North 
Carolina  and  Tennessee,  the  name  of  the  testator  may  be 
either  subscribed  or  inserted.'*'  But  generally  there  are 
no  statutory  requirements  in  regard  to  the  position  of 
the  signature,  and  in  the  absence  of  such  regulations,  it 
may  be  placed  in  any  part  of  the  will.  Thus,  where  the 
testator  wrote,  "I,  George  W.  Johnson,  do  make,"  etc., 
at  the  beginning  of  the  holograph,  it  was  considered  a 
sufficient  signing,  it  being  held  that  an  additional  writ- 
ing of  his  name  at  the  end  was  not  necessary.'^  To 
establish  an  holographic  will  the  handwriting  of  the 
testator  must  be  proved.^'  But  in  Kentucky,  a  writing 
in  a  disguised  hand  has  been  declared  a  good  holograph, 
upon  proof  that  it  was  in  fact  entirely  written  by  the 
deceased.!'  It  is  required  by  statute  in  North  Carolina, 
Tennessee,  and  Arkansas,  that  the  handwriting  of  the 
testator  be  proved  by  three  credible  witnesses,  who  be- 
lieve every  part  of  the  holograph  to  be  in  the  testator's 
handwriting.  And  in  Texas,  the  statute  is  the  same, 
only  two  witnesses,  however,  being  necessaiy.'*  In 
North  Carolina  and  Tennessee,  there  exists  an  additional 
requisite  that  the  will  must  either  be  found  among  the 
valuable  papers  of  the  deceased,  or  must  have  been 
lodged  with  some  one  for  safe-keeping.'^  But  in  Mon- 
tana and  Utah,  such  wills  may  be  proved  in  the  same 
manner  as  other  private  writings.'*  Holographic  wills 
are  allowed  by  statute  in  Virginia,  West  Virginia,  North 
Carolina,  Kentucky,  Tennessee,  Arkansas,  Texas,  Cali- 
fornia, Dakota,  Montana,  Utah,  Mississippi,  and  Louis- 
iana.'^ And  in  Michigan,  it  has  been  held  that  a  stat- 
ute providing  for  the  attestation  of  wills  "  made  within 
this  State,''  cannot  be  applied  to  an  instrument  made 
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out  of  the  State  by  a  person  domiciled  within  it ;  that 
in  such  case  the  execution  and  attestation  would  be 
controlled  by  the  common  law  in  force  before  the 
statute,  and  that,  as  by  the  common  law  a  will  written 
in  the  testator's  own  hand  required  no  witnesses,  the 
conclusion  seems  inevitable  that  such  an  unattested 
will  both  of  realty  and  of  personalty  is  entitled  to  pro- 
bate.^ An  holographic  will  may  operate  in  California 
and  in  Utah  whether  made  in  or  out  of  those  jurisdic- 
tions.^' In  Arkansas,  an  holographic  will  is  not  good 
in  bar  of  a  will  in  ordinary  form.* 

1  Leathers  v.  Greenacre,  58  Me.  561 ;  High,  Appellant,  2  Dongr* 
(Mich.)  515 ;  Parker  t'.  Brown,  6  Qratt.  5M ;  Hubberfleld  v.  Browning, 
4  Tea.  Jr.  200,  n. ;  Boyd  v.  Buyd,  6  GUI  &  J.  23. 

2  Both's  Saccession,  31  La.  An.  315. 

8  Harrison  v.  Burgess,  1  Hawks,  384 ;  Brown  v,  Beaver,  8  Jones, 
616 ;  HUl  V.  Bell,  Phill.  (N.  C.)  122. 

4  Louisiana  Bev.  Civ.  Code  (1875),  { 1568 ;  Billings*  Estate,  64  CaL 

427. 

5  Band's  Estate,  61  CaL  468 ;  44  Am.  Bep.  655. 

6  BUllngs' Estate,  64  Cal.  427. 

7  Martin's  Estate,  58  Cal.  630. 

8  Qaines  v.  Llzardl,  3  Woods,  77 ;  La.  Civ.  Code,  {  1688. 

9  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2645. 

10  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  1 2645. 

11  Johnson's  Estate,  Myrlck's  Prob.  5 ;  Coles  v,  Trecothick,  9  Ve& 
249 ;  Griffin  v.  Griffin,  4  Ves.  197,  n. 

12  Davis  V.  Williams,  57  Miss.  843. 

f3   Hannah  v.  Peake,  2  Marsh.  A.  K,  133. 

14  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  }  2045. 

15  Stimson's   Am.  Stat  Law   (Jan.  1,  18S6),  {2645;  Cratcher  v. 
Crutcher,  ll  Hamph.  377 ;  Tate  v,  Tate,  11  Humph.  48&. 

16  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2645. 

17  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  i  2645. 

18  High,  AppeUant,  2  Doug.  (Mich.)  515, 527, 528. 

19  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  i  2645. 

20  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2615. 
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CHAPTER  II. 

OP  THE  FORM  AND  NATURE  OP    THE  INSTRUMENT. 

}  17.  No  technical  form  essential  —  Various  instruments  held  to  be 
wills. 

S  18.  Distinction  between  wills  and  deeds  intended  to  have  a  posthu- 
mous effect. 

2  19.    Of  the  phraseology  and  langruage  of  wills. 

2  20.    Of  polite  forms  of  expressions. 

{  21.    Of  prefatory  expressions. 

2  22.    Continued  recognition  as  affecting  prefatory  expressions. 

I  23.    How  the  will  may  be  written. 

S  24.    Incorporation  of  other  papers. 

8  25.    Incorporation  of  unattested  codicils. 

{  26.    Of  interlineations  and  alterations. 

§  17.  No  teclmioal  form  essential — Various  instmmeiits 
held  to  be  wills. — No  technical  form  is  essential  to  the 
validity  of  a  will,  but  if  there  be  any  irregularity  in  the 
writing  propounded  for  probate,  the  court  will  scruti- 
nize it  carefully  to  ascertain  "from  the  form  of  the 
paper,  from  its  nature,  contents,  and  appearance, 
whether  it  was  written  and  intended  as  a  formal  per- 
manent will,"  "or  whether  it  was  a  deliberative  and 
temporary  paper,  which  expressed  the  impressions  and 
wishes  of  the  moment,  and  was  never  afterwards 
thought  of,  or  adverted  to."  ^  And  "  if  the  instrument 
is  not  testamentary  either  in  form  or  in  substance  (none 
of  the  gifts  in  it  being  expressed  in  testamentary  lan- 
guage, or  being  in  terms  postponed  to  the  death  of  the 
maker),  and  if  no  collateral  evidence  is  adduced  to  show 
that  it  was  intended  as  a  will,  probate  will  not  be 
granted  of  it  as  a  testamentary'-  document."*  And  al- 
though the  paper  may  contain  some  technical  expres- 
sions which  might  convey  the  idea  of  a  testamentary 
intention,  it  is  not  considered  in  the  nature  of  a  will  if 
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the  aots  to  be  done  by  the  person  named  In  it  are  to  be 
executed  as  speedily  as  possible.*  However,  if  the  in- 
tention of  the  maker  to  dispose  of  his  estate  after  death 
be  sufficiently  manifested,  and  this  intention  be  law- 
ful in  itself,  and  the  writing  have  complied  with  the 
statutory  formalities  as  to  subscription  by  testator  and 
attestation  of  witnesses,  it  will  operate  as  a  will  what- 
ever be  its  form.*  Thus,  we  find  that  an  entry  in  a 
diary,*  or  in  an  account-book,'  instructions  to  a  solicitor 
for  preparing  a  codicil,^  and  writings  purporting  to  be 
receipts,^  indorsements  assigning  notes  or  bonds,'  an 
assignment  of  a  life  insurance  policy,^*  marriage  arti- 
cles,*^ a  bill  of  sale,"  powers  of  attorney,"  checks 
upon  banks,"  orders  upon  savings  banks,'*  promissory 
notes,'*  letters,"  articles  of  agreement  or  contracts,** 
and  deeds,*'  have  been  held  to  be  testamentary  in 
nature,  and,  if  duly  executed  and  attested,  entitled  to 
probate.  And  conversely,  it  not  unfrequently  happens 
that  instruments  which  might  have  been  binding  had 
they  been  intended  to  operate  as  between  the  living,  by 
reason  of  their  testamentary  nature,  and  for  want  of 
compliance  with  the  statutory  formalities  in  regard  to 
wills,  fail  to  have  any  effect  whatsoever.  For  example, 
a  written  instrument  providing  that  "  at  my  death  my 
estate  shall  pay,"  etc.,  was  held  to  be  testamentary  in 
nature ;  but  by  reason  of  being  attested  by  only  one 
witness  it  created  no  claim  against  the  estate.'^  And  in 
a  recent  case  a  writing  directing  the  grantor's  bankers 
to  hold  certain  bonds  for  the  benefit  of  his  wife,  and 
further  declaring,  "  the  assignment  is  to  take  effect  at 
my  death,  I  controlling  them  in  the  mean  while,"  was 
considered  testamentary  in  character,  and  invalid  be- 
cause not  executed  in  the  manner  required  by  the 
statute  of  wills.**  Again  a  written  contract,  whereby 
one  agreed  that  in  consideration  of  being  supported 


§  17  FORM  AND  NATURE  OF  INSTRUMENT.  22 

during  his  life,  all  bis  personal  property  should  at  his 
death  become  the  property  of  another,  was  held  not  to 
constitute  a  will  unless  executed  with  the  formalities 
required.**  If,  however,  through  some  technical  defect, 
the  writing  may  not  operate  in  the  form  in  which  it 
was  intended,  and  there  be  reasonable  .ground  for 
doubt  as  to  the  true  nature  of  tlie  paper,  the  court  will 
incline  to  that  construction  which  will  support  the  in- 
instrument,  rather  than  allow  it  to  have  no  effect 
whatever.® 

1  PasBinore  v.  Paasmore,  1  PhlUlm.  216, 218 ,  Hathews  «.  Warner* 
4  Ves.  Jr.  im. 

2  1  Bigelow's  Jarman,  27 ;  citing,  King's  Proctor  v.  Dalnes,  S  Hagg. 
Ecc.  218  ;  Warham  v.  Sellers,  y  GUI  A  J.  8H ;  (lage  t».  Gage,  12  N.  H. 
ari :  Wltherspoon  v.  Wltherspoon,  2  McCor'l,  520 ;  Glynn  i\  Oglander, 
2  Hagg.  Efc.  248 ;  Griffin  r.  Ferrard,  1  Curt  W ;  Lyles  v.  Lyles,  2 
Noft  A  MpC.  5^1.  (y.  Herrlngton  v,  Bradford,  Walk.  520 ;  Langley  v. 
Tliomaa,  26  Law  J.  Ch.  60J. 

3  Jones  v.  Morgan,  13  Oa.  515. 522 ;  1  Bigelow's  Jarman,  27 ;  citing, 
Hamilton  v.  Peace,  2  Desaus.  92;  Thompson  v.  Johnson,  19  Ala.  69  ; 
Bobey  v.  Hannoii,  6  GUI,  463. 

4  Babb  V.  Harrison,  9  Rich.  Eq.  Ill ;  70  Am,  Dec.  20a,  205 ;  Lawson 
V.  Lawson,  1  P.  Wms.  440 ;  Hall  v.  Hewer,  Amb.  203 :  Leathers  v. 
Greenacre,  63  Me.  561 ;  Jacks  v.  Henderson,  l  Desaus.  554  ;  Mealing  v. 
Pace,  14  Gfiu  596  ;  Jackson  v.  Jackson,  6  Dana,  257 ;  Allison  v.  Allison, 
4  Hawks,  141 ;  Brown  v.  8hand,  1  McCord,  409 ;  Symmes »'.  Arnold,  10 
Ga.  506  ;  JEloblnson  v.  Schly,  6  Ga.  515 ;  Rohrer  v.  Stehman,  1  Watts, 
442 ;  Wheeler  v.  Durant,  «  Rich.  Eq.  452 ;  Ragsdale  t>.  Booker,  2 
Strob.  Eq.  167 :  Means  t».  Means,  5  Strob.  167 ;  Masterman  r.  Maberly, 
2  Hagg.  Ecc.  2:^5, 248 :  Hlgh*s  Case,  2  Doug.  fMich.)  515;  Habergham 
V.  Vincent,  2  Ves.  Jr.  23L    CjT.  Skerrett's  Estate,  67  Cal.  585. 

5  Regan  v.  Stanley,  U  Lea,  816. 

6  Brown  v.  Eaton,  31  N.  C.  26 ;  Howarth  v.  Dewell,  6  Jur.  N.  8, 
1360. 

7  Torre  v.  Castle,  1  Curt.  303 ;  S.  C.  2  Moore  P,  C.  C.  133. 

8  Sabine  v.  Goate,  cit.  2  Hagg.  Ecc.  247. 

9  Hunt  V.  Hunt,  4  N.  H.  434  ;  Musgrave  v.  Down,  cit.  2  Hagg.  Ecc. 
247 ;  Jackson  v.  Jackson,  0  Dana,  257.  Cf,  Plumstead's  Appeal,  4  Serg. 
AR.  545. 

10  Schad's  Appeal,  88  Pa.  St  111. 

11  Marnell  v.  Walton,  cit  2  Hagg.  Ecc.  247. 

12  Kellcher  v.  Kernan,  60  Md.  440. 

13  Rose  V.  Quick,  30  Pa.  St  225  ;  Cross  v.  Cross,  8  Q.  B.  714. 

14  Jones  v.  Nlcolay,  2  Eng.  L.  <fc  En.  591 ;  Bartholomew  v  Henley,  3 
Phlilim.  817 ;  Walsh  r.  Gladstone,  1  PhUUm.  2i^>  overruling  Gladatone 
V.  Tempest,  2  Curt.  650. 

15  In  re  Marsden,  1  Swab.  &  T.  542. 
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16  Maxee  v,  Shnte,  clt  2  Ha^rg.  Ecc  247. 

17  Cowley  v.  Knapp,42  N.  J.  L.  297 ;  Bjera  r. Hoppe,61  Md. 206 ;  48 
Am.  Bep.  89 :  Boyd  v.  Boyd,  6  QUI  <&  J.  25 ;  Waxner  v.  McDonald,  2 
Har.  &  J.  346 ;  Bose  v.  Quick,  %  Pa.  St.  225 ;  Morrell  v.  Dickey,  1 
Johns.  Ch.  153  ;  Porter  v.  Turner,  8  Sera;.  <fr  B.  lOS ;  In  re  McCabe,  2 
Swab.  &  T.  474  ;  Denny  v.  Barton,  2  PhTlllm.  575 ;  Manly  v.  Lakln,  1 
Ha«g.  Ecc.  190. 

18  Green  «.  Pronde,  8  Eeb.  810;  S.  C  1  Mod.  117:  Hizon  «. 
Wytham,  Ch.  Cus.  Ch.  248 ;  Jon^  v.  BhoadB,  74  Ind.  510 ;  Castor  v. 
Jones,  86  Ind.  289 ;  3  Am.  Prob.  Bep.  148. 

19  Sperber  v.  Balsler,  66  Ga.  817 :  Gage  v.  Oage,  12  N.  H.  371 ;  Tur- 
ner V.  Scott,  51  Pa.  St.  126 ;  Ingram  v.  Porter,  4  McCord,  19H ;  Mil- 
Udge  V.  Lamar,  4  Desaus.  Eq.  617 ;  Thorold  v.  Thorold,  1  Phllllm.  1 : 
Shlngler  v.  Pemberton,  4  Hagg.  Ecc.  856.  C/.  AXVy-Qen,  v.  Jones,  8 
Price,  368,  and  cases  cited  infrot  { 18. 

■to  Moore  v.  Stephens,  97  Ind.  271. 

21  Comer  v.  Corner^  11 N.  E.  Bep.  (III.  1887  Mar.  28). 

22  M'Carty  v.  Waterman,  84  Ind.  550l 

28  Moye  v.  Kittree,  29  Ga.  677, 680 ;  Masterman  v.  Moberl7f  4  Eng. 
Ecc.  108. 

2  18.  DiBtmotion  Mween  willa  and  deedi  intended  to  liave 
a  posthnmoiu  efGact. — The  maker  of  the  instrument  need 
not  even  know  that  it  is  a  will,  in  those  jurisdictions 
where  publication  is  not  required  by  statute,  provided 
he  only  intend  the  writing  to  operate  as  a  posthumous 
disposition  of  his  property.  He  may,  notwithstanding 
his  testamentary  intention,  through  ignorance  of  the 
law,  expressly  declare  the  paper  to  be  of  a  different 
nature.  Such  is  often  the  case  where  one  attempts  to 
dispose  of  property  by  deed,  reserving  a  life  interest  to 
the  grantor.  And  when  subsequently,  repenting  him  of 
bis  bounty,  he  seeks  by  another  writing  in  the  form  of  a 
will  or  deed,  to  make  a  different  disposition  of  the  same, 
the  question  arises,  whether  or  no  the  first  instrument 
may  be  thereby  revoked.  The  general  rule  is  that,  what- 
ever the  form  of  the  instrument,  if  it  vest  no  present  title, 
and  merely  appoints  what  is  to  be  done  after  the  death 
of  the  maker,  it  is  testamentary  in  nature,  ambulatory, 
and  revocable ;  but  that  if  it  confer  an  immediate  title 
to  the  property,  with  the  enjoyment  thereof  alone  post- 
poned during  the  life  of  the  grantor,  it  partakes  of  the 
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nature  of  a  deed  and  may  not  be  revoked  by  any  subse- 
quent act.^  And  where  the  instrument  is  in  effect  a 
deed,  it  cannot  be  made  testamentary  in  character  by 
causing  it  to  be  executed  or  attested  with  the  formalities 
appropriate  to  a  will.  Thus,  it  has  been  held  that  when 
the  grantor  of  a  deed  of  gift  with  warranty  of  title,  re- 
serving the  use  of  the  land  for  life,  caused  it  to  be 
attested  by  three  witnesses,  it  did  not  render  the  instru- 
ment testamentary.^  A  further  discussion  of  this  ques- 
tion will  be  found  in  the  chapter  on  the  Revocation  of 
Wills. 

1  Sperbpr  v.  Balsler,  68  Ga.  817 ;  Jackson  v.  Culpepper,  3  Ga,  869  ; 
Turner  v.  Scott,  51  Pa.  St.  126, 134  ;  Alexander  v.  Burnett,  6  Rich.  189  ; 
Babb  t'.  Harrison,  9  Rich.  Eq.  Ill ;  70  Am.  Dec.  203, 204. 205;  Wheeler 
V.  Durant,  3  Rich.  Eq.  452 ;  Casey  v.  Dennis,  13  Md.  1 ;  Hall  v.  Bragp. 
28  Ga.  330 ;  Sing'eton  v.  Bromar,  4  McCord,  12  ;  Frederick's  A ppeal,  fa 
Pa.  St.  3:«;  Glllham  v.  Mustln,42  Ala.  365;  Millican  v.  Mlllican,  24 
Tex.  426;  Stevenson  v.  Huddleson,  13  Mon.  B.  299;  Walkers.  Jones, 
23  Ala,  448 ;  Symmes  v,  Arnold,  10  Ga.  £06 ;  Watklns  v.  Dean,  10  Yerg. 
321 ;  31  Am.  Dec.  58;J ;  Walls  v.  Ward,  2  Swan,  648 ;  Jon«s  i\  Morgan, 
13  Ga.  515 ;  Move  v.  Kittrell,  29  Ga.  677 ;  Edwards  v.  Smith,  ?6  Miss. 
197  ;  Swaila  v.  Bushart,  2  Head,  561 ;  Baltimore  v.  WilJlama,  6  Md.  235  ; 
Hocker  v.  Hocker,  4  Gratt.  277 :  Hixon  v.  WithHnd,  1  Cb.  Cos.  Ch.  248  ; 
Green  v.  Proude.  1  Mod.  117;  Shargold  v.  Shargold,  cited  in  Ward  v. 
Turner,  2  Ves.  440 ;  Habergham  v.  Vincent,  2  Vpr.  Jr.  2:?! ;  Allison  v, 
Allison,  4  Huwks,  141.    Cf.  Majoribank  v.  HoveuUeu,  1  Dnu  11. 

2  Williams  t;.  Tolbert,  66  Ga.  127. 

J  19.  Of  the  phraseology  and  language  of  wills. — The 
fact  that  a  testator  shaped  his  phraseology  according  to 
the  suggestions  of  his  legal  adviser,^  or  that  the  writ- 
ing contained  words  not  used  by  the  testator,  does  not 
invalidate  the  will,*  provided  it  substantially  represents 
his  wishes  and  lie  sign  it  with  a  knowledge  of  its  con- 
tents. There  is  no  difference  between  the  words  which 
a  testator  uses  himself  in  drawing  up  his  will  and  the 
words  which  are  in  good  faith  used  by  one  whom  he 
trusts  to  draw  it  up  for  him.  The  court  must  in  either 
case  take  the  words  as  it  finds  them.  Where  a  portion 
of  a  will  has  been  introduced  through  fraud  or  perhaps 
inadvertence,  it  may  be  rejected  and  probate  granted  of 
the  remainder  if  the  two  are  severable.    But  where  the 
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rejection  of  part  alters  the  sense  of  the  remainder,  it  is 
doubtful  whether  there  is  a  valid  will  within  the  mean- 
ing of  the  statutes  of  7  William  IV.  and  1  Vict,  ch.  26, 
2  9.3  In  accordance  with  tliis  general  role  laid  down 
by  the  court,  it  was  held  that  the  plaintiff,  a  natural 
daughter,  was  not  entitled  to  have  probate  amended  by 
omitting  the  words  **from  and  after  the  decease  of  my 
said  wife  without  leaving  issue  of  onr  said  marriage," 
merely  because  the  draughtsman  introduced  them 
without  reason  or  especial  direction,  and  that  their  effect 
had  not  been  intelligently  appreciated  by  the  testator.^ 
A  will  may  be  written  in  a  language  not  understood  by 
the  testator,  provided  it  be  drawn  in  accordance  with 
his  instructions,  and  executed  with  a  knowledge  of  its 
contents.^  The  attesting  witnesses  need  not  understand 
the  language  of  the  will;  but  they  must  be  able  to 
understand  the  language  of  the  testator  and  of  the  attest- 
ing clause.^ 

1  I^ndry  v.  Tomatls,  32  La.  An.  118L 

2  Starrs  v.  Mason,  32  La.  An.  8. 

3  Khodes  v.  Rhodes,  7  App.  Cas.  192. 

4  Rhodes  v.  Rhodes,  7  App.  Cas.  192. 

6  Walter's  Will,  64  Wis.  487 ;  64  Am.  Rep.  640 ;  Landry  v.  Tomatls, 
82  La.  An.  113 ;  Green  v.  Sldpworth,  1  Phllllm.  58.  Cf.  Mlltenberger 
V.  Miltenberger,  78  Mo.  27. 

6  Adams  v.  Norrls,  23  How.  853, 307 ;  Breanx  v.  Gallasseauz,  14  La. 
An.  233. 

J  30.  Of  polite  forms  of  ezpresiion. — It  is  not  essential 
that  the  maker  of  a  will  should  use  words  of  command 
or  of  direction;  but  polite  forms  of  expression  em- 
ployed by  testators,^  words  of  recommendation,*  re- 
quest,* and  conjuration,*  have  been  often  construed  as 
equivalent  to  words  of  command.  Where  such  indirect 
language  is  used,  the  question  to  be  determined  in  each 
case  is  whether  the  wish,  or  desire,  or  recommendation 
that  is  expressed  by  the  testator,  is  meant  to  govern  the 
conduct  of  the  one  to  whom  it  is  addressed;  or  whether 
Bbach  WilijS.— 8. 
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it  is  intended  merely  as  an  indication  of  what  the 
testator  thinks  would  be  a  reasonable  exercise  of  the 
discretion  of  the  party,  leaving  him  at  liberty,  however, 
to  exercise  his  own  judgment.*  This  question  is  closely 
connected  with  the  subject  of  Precatory  Trusts,  and 
will  be  found  more  fully  treated  under  that  head. 

1  Branson  v.  King,  2  Hill  Ch.  490 :  Carle  v.  Underhlll,  8  Bradf. 
101 ;  111  re  Easton,  6  Paige,  183.  Cf.  £algbt  v.  Broughton,  11  Clark 
<&  F.  513. 

2  Pierson  v.  Garnet,  ilnch,  201,  n. 

8  In  re  Mondy,  Swab.  &  T.  119 ;  8.  C.  7  Jnr.  N.  S.  52 ;  Camp  v. 
Stark,  10  Phlia.  528 ;  In  re  Wood,  36  Cal.  75 ;  Morrell  v.  Dickey,  1 
Jobus.  Ch.  153 ;  Mlars  v.  Bedgood,  9  Leigh,  961. 

4  Winch  V.  Brutton,  8  Jur.  1086. 

5  Williams  v.  Williams,  1  Sim.  N.  S.  358 ;  Bonser  v.  Kin  near,  6  Jur. 
N.  S.  8S2 ;  Bernard  v.  MInshull,  John.  276 ;  Liddard  v.  Liddard,  6  Jur. 
N.  S.  439. 

J  21.  Of  prefatory  ezpresiions. — It  frequently  happens 
that  a  testator  prefaces  his  will  with  references  to  the 
certainty  of  death,  the  possibility  of  never  returning 
from  a  purposed  journey,  or  the  probable  occurrence 
of  some  other  event.  When  the  contingencies  referred 
to  do  not  arise,  or  the  testator  returns  from  his  journey 
in  safety,  lives  for  a  time,  and  dies  under  circumstances 
different  from  those  mentioned  in  the  will,  the  ques- 
tion arises  whether  such  expressions  were  intended 
merely  as  the  reason  for  making  the  will,  or  as  a  con- 
dition upon  which  the  particular  dispositions  of  the 
instrument  were  to  depend.  The  rule  in  these  cases  is, 
if  the  contingency  is  stated  merely  as  the  occasion  for 
making  the  will,  probate  is  to  be  allowed  upon  the 
death  of  the  testator  whenever  that  may  occur ;  but  if 
it  be  named  as  a  condition  upon  which  the  operation  of 
the  instrument  is  to  depend,  and  the  testator  live  until 
after  the  designated  period  or  event,  the  writing  is  pre- 
sumed no  longer  to  represent  his  testamentary  inten- 
tion, and  ceases  to  be  a  will.*  Thus,  expressions  such 
as  *^  being  about  to  take  a  long  journey,  and  knowing 
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the  uncertainty  of  life  ;"  *  "  to  provide  for  possible  con- 
tingencies;"  '  "according  to  my  present  intention, 
should  anything  happen  to  me  before  I  reach  my 
friends  in  St.  Louis;"*  "in  case  of  my  death  on  the 
way;"*  "in  the  event  of  my  death  while  serving  in 
this  horrid  climate;  "•  "in  case  of  any  fatal  accident 
happening  to  me,  being  about  to  travel  by  railway ;  "^ 
have  been  construed  to  be  only  statements  of  the  rea- 
sons which  suggested  to  the  testators  the  propriety  of 
making  their  wills.  So  where  one  began,  "  Let  all  men 
know  hereby,  if  I  get  drowned  this  morning,  March  7, 
1872,  that  I  bequeath,"  etc.,  and  the  testator  lived,  and 
died  under  different  circumstances,  it  was  held  to  be  a 
valid  will  at  the  time  of  his  death.^  But  whore  one  be- 
gan, "I  am  going  to  town  with  my  drill,  and  am  not 
feeling  good,  and  in  case  I  shouldn't  get  back,  do  as  I 
say  on  this  paper,"  and  going  to  town,  became  very 
ill  there,  yet  succeeded  in  returning  home,  where  he 
shortly  after  died,  the  paper  was  not  admitted  to  pro- 
bate.*^ But  where  a  mariner  heads  his  will  with  the 
caption,  "  Instructions  to  be  followed  if  I  die  at  sea  or 
abroad ; "  '^  or  where  one  writes,  "  If  I  die  before  my  re- 
turn from  Ireland ; "  "  or,  "  If  I  never  get  back  home,  I 
leave  you  everything  I  have  in  the  world ; "  **  and  the 
testator  returns,  and  lives  for  some  time  after,  the 
operation  of  the  will  is  held  to  have  been  made  to  de- 
pend upon  a  condition  which  failed,  and  probate  will 
not  be  allowed." 

1  Damon  v,  Damon,  8  Allen,  192 ;  In  re  Porter,  Law  B.  2  Pro.  <ft  D. 
22. 

2  Tarvep  v,  Tarver, »  Peters,  174 ;  Damon  v,  Damon,  8  Allen,  192. 

3  KcUeher  v.  Kernan,  60  Md.  440, 445, 446. 

4  £x  parte  Lindsay,  2  Bradf.  204.    Cf.  Thompson  v,  Connor,  3 
Bradf.  366. 

5  In  re  Mayd,  6  Prob.  Div.  17. 

6  In  re  Thorne,  4  Swab.  &  T.  38  ;  S.  C.  11  Jur.  N.  S.  569. 

7  In  re  Dobson,  Law  R,  1  Pro.  <&  D.  88  ;  In  re  Martin,  Law  R.  I 
Pro.  &  D*  380. 
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8   French  v.  French,  14  W.  Va.  458. 
0   Morrow's  Appeal,  116  Pa.  St.  440. 

10  Lindsay  v.  JAndaay,  Law  B.  2  Pro.  A  D.  385 ;  S.  C.  42  Law  J.  Prob. 

11  In  re  Porter,  Law  B.  2  Pro.  <fc  D.  22 ;  Parsons  v.  Lanoe,  1  Ves. 
8r.  18& ;  8.  C.  Amb.  557. 

12  Maxwell  v.  Maxwell,  8  Met  (Ky.)  101. 

13  Sinclair  v.  Hone,  6  Ves.  603 ;  Dougherty  v.  Dougherty,  4  Met.  (Ky .) 
25 ;  Roberts  v.  Roberts,  8  Jur.  N.  8.  220 ;  Bitter's  Appeal,  69  Pa.  &t.  9  ; 
In  re  Porter, Law  R.  2  Pro.  <&  D.  22  ;  In  re  Graham,  41  Law  J.  Prob. 
46 ;  8.  C.  Law  R.  2  Pro.  <&  D.  885;  In  re  Robinson,  Law  R.  2  Pro.  <&  D. 
171 ;  Turner  v.  Scott,  51  Pa.  St.  126 ;  In  re  Winn,  7  Jur.  N.  S.  764 ;  In  re 
Newton,  42  Law  J.  Prob.  53 ;  In  re  Cawthron,  10  Jur.  N.  8.  fil ;  S.  C.  3 
Swab.  A  T.  417;  In  re  Smith,  I^aw  R.  1  Pro.  A  D.  717 ;  Waaner  v. 
McDonald,  2  Har.  <ft  J.  :^;  Frederick's  Appeal.  62  Pa.  St.  338; 
Broadus  t>.  Rosson,  3  Leigh,  12 ;  Augustus  v.  Seaboldt,  3  Met.  165 ; 
Todd's  Will,  2  Watts  &  8. 145 ;  Tarver  v.  Tarver,  9  Peters,  174  ;  John- 
ston V.  Johnston,  1  PhilUm.  485.  Of.  Jwika  v,  Henderson,  1  Desaua. 
Eq.543. 

> 

2  22.  Continiied  recognition  as  abating  prefatory  ex- 
pressions.— But  in  all  such  cases  the  presumption  is 
against  the  contingency  unless  dearly  manifest  that  it 
was  so  intended.^  And  where  the  language  does  not 
clearly  show  the  meaning  of  the  testator,  the  careful 
preservation  of  the  writing  has  been  accepted  as  evi- 
dence that  the  words  were  used  only  as  indicative  of  the 
occasion  of  making  the  will.  Thus,  where  a  testator 
began,  **  Lest  I  die  before  the  next  sun,"  and  did  not  die 
until  after  the  designated  time,  but  carefully  preserved 
the  paper,  probate  has  been  allowed.^  Although  the 
language  be  clearly  conditional,  yet  if  it  affects  only  a 
part  of  the  will,  probate  will  be  allowed,  leaving  it  to  a 
court  of  construction  to  determine  the  effect  of  the  con- 
dition upon  particular  items.  Thus,  where  a  testator 
wrote,  "jFW«f,  If  by  casualty  or  otherwise  I  should 
lose  my  life  during  this  voyage,  I  give  and  bequeath  to 
my  wife,"  following  this  bequest  with  other  specific 
gifts,  it  was  held  that  the  condition  affected  the  first 
clause  only,  and  that  the  will  was  entitled  to  probate.* 
Apparently  in  conflict  with  this  line  of  decisions  is  a 
case  in  which  the  expression,  *4n  the  event  of  my  death 
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oociirring  during  such  time,  I  do  hereby  will,"  was  held 
not  to  render  the  instrument  contingent  upon  the  testa- 
tor's death  during  the  time  alluded  to.  But  it  was 
proved  by  the  attesting  witness  that  after  the  testator's 
recovery  he  frequently  expressed  the  desire  that  his 
property  should  go  as  he  had  directed  in  his  wiU.^ 
Prior  to  the  statute  of  1  Victoria,  ch.  26,  which  abolished 
the  distinction  between  wills  of  personalty  and  wills 
of  realty,  sucli  continued  recognition  was  held  to  be  a 
parol  re-execution  of  the  instrument,  and  personal  prop* 
erty  was  allowed  to  pass  under  it.^  But  as  the  law  now 
stands,  parol  evidence  of  continued  recognition  is  not 
admissible  to  pass  either  real  or  personal  estate.*  There 
should  be  re-execution  wHh  the  same  formalities  re- 
quired in  the  first  instance.^ 

1  Damon  v.  Damon,  8  Allen,  t92i 

2  Burton  v.  Colllngwood,  4  Hagg.  Ecc  176 ;  In  re  Ward,  4  Hagg. 
Ecc  179. 

3  Damon  v.  Damon,  8  Allen,  192 :  Ex  parte  Lindsay,  2  Bradf.  204. 
Cy.  In  re  Hugo,  2  Prob.  DIv.  73  ;  In  re  Da  SUva,  30  Law  J.  Prob.  17L 

4  In  re  Martin,  Law  B.  1  Pro.  <ft  D.  380. 

5  Strauss  v.  Sclimldt,  3  Phillim.  200 ;  Ingram  v.  Strong,  2  Phllllm. 
204;  Forbes  v.  Gordon,  3  PbiUim.  62S. 

6  Parsons  v.  Lanoe,  1  Ves.  Sr.  189 ;  Ex  parte  Lindsay,  2  Bradf.  204 ; 
Roberts  v.  Roberts,  3i  Law  J.  Prob.  46 ;  S.  C.  1  Swab.  <ft  T.  837 ;  In 
re  Winn,  2  Swab.  A  T.  147. 

7  In  re  Robinson,  Law  B.  2  Pro.  A  D.  ITL  (Y.  In  re  Cawthron,  10 
Jur.  N.  S.  61 ;  S.  C.  3  Swab.  A  T.  417. 


23.  How  the  will  may  be  written.  — A  will  is  not 
invalid  by  reason  of  being  written  in  pencil,*  or  being 
partly  or  wholly  in  print,  lithographed,  or  engraved.' 
But  a  writing  on  a  slate  is  not  a  good  will  in  Pennsyl- 
vania.^ All  such  circumstances  are  looked  into  by  the 
courts  to  determine  whether  the  testator  intended  the 
writing  as  a  final  disposition  of  his  estate  or  as  delibera- 
tive and  preliminary  to  a  more  formal  instrument.^ 
Thus,  where  a  printed  form  was  filled  up  partly  in  ink 
and  partly  in  pencil,  and  the  writing  in  ink  made  sense 
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with  the  form  without  help  from  the  writing  in  pencil, 
part  of  which  was  written  over  by  the  ink,  the  ink 
writing  alone  was  held  to  be  the  will,^  and  a  printed 
residuary  clause  not  read  to  the  testator  forms  no  part 
of  the  instrument,^  although  its  presence  does  not  in- 
validate the  rest  of  the  paper  J 

1  Myers  v.  Vanderbelt,  84  Pa.  St  610 ;  24  Am.  Rep.  227 ;  Harris  v, 
Pue,  39  Md.  635 :  In  re  Dyer,  1  Hagg.  Ecc  219 ;  S.  C.  3  Ecc.  Rep.  92  ; 
Dickson  v.  Dickson,  1  Ecc.  Rep.  ffl2 ;  In  re  Mundy,  Swab.  <fe  T.  119 ; 
8.  C.  7  Jur.  N.  S.  52 ;  Hence  v.  Mence,  18  Ves.  348 ;  Kell  v.  Charmer, 
23  Beav.  195 ;  Lucas  v.  James,  7  Hare,  419.  Of.  Philbrick  ■?'.  Spangler, 
15 La.  An.  46 ;  Bateman  v.  Pennington,  8  Moore  P.  C.  C.  223. 

2  Temple  v.  Mead,  4  Vt.  636  ;  Schneider  v,  Norrls,  2  Manle  A  S. 
286 ;  In  re  Adams,  Law  R.  2  Pro.  <fe  D.  367 ;  Dench  v.  Dence,  2  Proh. 
Div.  60 ;  Henshaw  v.  Foster,  9  Pick.  812 ;  2  Blackst.  Com.  (Chitty's 
notes)  376. 

8   Beed  v.  Woodward,  11  Phila.  541 ;  S.  C.  Leg.  Int.  337. 

4  Rymes  v.  Clarkson,  1  Phillim.  85;  Parkin  v.  Bainbridge,  8 
Philllm.  321.  Of.  Bateman  v.  Pennington,  8  Moore  P.  C.  C.  223,  227. 
8o  as  to  alterations  in  pencil :  See  in/ra,  2  28,  n.  7. 

5  1  Jarman  on  Wills  (4th  Eng.  ed.),  18 ;  citing,  In  re  Adams,  Law 
B.  2  Pro.  <ft  D.  367. 

6  In  re  Daane,  2  Swab.  <&  T.  590 ;  S.  C.  8  Jur.  N.  S.  752. 

7  In  re  Oswald,  Law  B.  8  Pro.  <&  D.  162. 

2  24.  Incorporation  of  other  papen. — It  is  a  legal  pre- 
sumption that  the  number  and  arrangement  of  the 
papers  bound  together  and  constituting  the  will  as 
found  at  the  testator's  death  was  the  same  as  at  the 
time  of  execution  thereof.^  And  this  presumption  was 
not  rebutted  in  a  case  where  on  the  death  of  the  testator 
it  was  found  that  the  original  fourth  page  of  his  will 
had  been  removed  and  placed  loose  in  his  desk,  and 
that  the  original  seventeenth  had  been  used  by  him  in 
substitution  of  the  fourth,  and  that  the  several  pages  had 
been  tied  together  by  tape.'  It  may  be  proven,  however, 
that  a  certain  sheet  was  not  in  the  will  when  executed,* 
or  that  a  clause  was  inserted  without  authority.*  In 
some  cases  the  courts  seem  to  have  inclined  to  the  view 
of  no  presumption,  requiring  in  each  case  the  person 
prox)osing   the  instrument   to  explain   all   suspicious 
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phenomena.*  Thus,  -where  a  will  was  written  on  several 
sheets  of  paper,  fastened  together  by  a  string,  whether 
any  of  them  had  been  fraudulently  added  subsequently 
to  the  execution  was  considered  a  question  of  fact  for 
the  jury.<<  It  is  not  essential  that  there  should  be  actual 
mechanical  connection  between  the  papers  presented 
for  probate  as  a  will.^  A  will  may  incorporate  in  itself 
by  reference,  other  papers  and  documents.*  These 
writings,  need  not  all  be  verified  by  the  signatures  of 
the  testator  and  witnesses.*  It  is  sufficient  if  they  ap- 
pear upon  the  last  sheet,  or  upon  that  paper  which  in- 
corporates within  itself  the  others.'®  And  although  the 
testimonium  clause  may  refer  to  the  preceding  sheets  as 
having  been  signed,  the  will  is  not  invalidated  by  reason 
of  the  testator's  signature  not  appearing  upon  them.'^ 
But  where  there  were  six  pages  constituting  the  writing 
offered  for  probate,  the  testator  having  written  his  name 
upon  five  of  them,  and  upon  the  sixth  page  were  the 
testimonium  and  attesting  clauses  and  the  signatures 
of  the  witnesses  only,  the  writing  on  the  fifth  page 
breaking  in  the  middle  of  a  sentence  and  being  con- 
tinued on  the  sixth,  although  probate  of  only  the  first 
Gye  pages  was  asked,  the  whole  instrument  was  re- 
jected.'2  Clear  proof  of  the  identity  of  any  papers 
referred  to,'^  and  of  JLheir  existence  at  the  time  of  the 
execution  of  the  will,"  or  of  a  codicil  thereto,'*  must  be 
shown  to  the  court  either  from  the  face  of  the  instru- 
ments themselves,'*  by  direct  and  unmistakable  refer- 
ence," internal  sense  and  adaptation  of  parts,'®  or  by 
means  of  extrinsic  evidence.'®  If,  however,  the  refer- 
ence is  distinct  as  to  date,  heading,  and  other  particu- 
lars, and  if  the  paper  agrees  in  these  respects  with  the 
description  contained  in  the  will,  its  previous  existence 
is  presumed,  in  the  absence  of  circumstances  or  evidence 
tending  to  a  contrary  conclusion.^    Thus,  a  copy  of  a 
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deed  of  gift  attached  to  a  letter,  signed  by  the  deceased 
and  addressed  to  his  sister,  stating  that  the  property 
described  in  the  deed  was  intended  as  a  provision  for 
her  after  his  death,  was  admitted  to  probate,^^  and 
notes  made  by  a  testator  payable  at  his  death,  folded 
up  with  his  will,  clearly  identified  therein,  and  remain- 
ing in  his  possession  until  his  death,  were  held  to  be  a 
part  of  the  will.*'  Also  three  pages  of  maps  referred  to 
in  the  will  as  a  part  thereof,  the  property  being  devised 
by  numbers  corresponding  to  the  maps,  were  admitted 
to  probate  together  with  the  will.^®  So,  too,  a  duly  exe- 
cuted codicil,  headed  "This  is  a  codicil  to  my  last  will 
and  testament,"  has  been  allowed  to  give  effect  to  an 
unattested  will  found  among  the  testatrix's  papers  in  an 
envelope  marked  "  Mrs.  Ann  Foote's  will,"  although, 
as  was  observed  in  the  judgment,  since  the  statutes  of 
7  William  IV.  and  1  Victoria,  ch.  26,  "no  paper  not 
properly  executed  and  attested  can  in  strictness  be  for 
any  purpose  a  will  or  codicil."^  And  the  revoked 
wiU  of  a  testatrix's  husband,  described  by  its  date  and 
the  circumstance  of  having  been  revoked,  was  held  to 
constitute  a  part  of  her  will.**  Likewise  entries  on  a 
designated  page  in  a  ledger,*®  or  in  a  certain  memoran- 
dum book  clearly  pointed  out,  are  allowed  to  be  in- 
corporated in  the  will.*^  And  again,  a  testatrix  made 
her  will  in  due  form  in  1878,  providing  for  her  niece, 
Isabella.  After  her  death,  which  occurred  suddenly  in 
1880,  among  her  papers  was  found  a  sealed  envelope 
indorsed  in  her  handwriting,  "Dear  Bella,  this  is  for 
you  to  open."  Within  was  a  promissory  note  payable 
to  testatrix  and  a  paper  in  her  handwriting  saying: 
"Oct.  2,  1879;  my  wish  is  for  you  to  draw  this  two 
thousand  dollars  for  your  use  should  I  die  sudden, 
Elizabeth  Fosselman;"  and  it  was  held  that  the  in- 
dorsement on  the  envelope  and  the  contents  thereof 
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oonstituted  together  a  valid  testamentary  disposition  of 
the  note  to  tlie  niece,  and  was  a  codicil  to  the  will.^ 
Bat  a   schedule  not  identijfied  in  the  wiU,  although 
Bigned  by  a  witness,  cannot  be  admitted  as  a  part  of  the 
will,2»    And  in  another  case,  si  testatrix  referring  to  her 
husband's  will  said :  '*  As  the  legacies  which  my  hus- 
band and  myself  desire  to  leave  are  provided  for  in  his 
will,  I  give,"  etc.,  it  was  ruled  that  the  husband's  will 
formed  no  part  of  the  testatrix's,  and  need  not  be  filed 
for  the  purpose  of  probate  record .*<>    Again,  where  a 
testator  on  the  first  page  of  a  sheet  of  paper  made  a 
formally  executed  will  leaving  all  his  estate  to  his  wife 
absolutely,  and  on  the  third  page  followed  what  he 
designated  as  a  memorandum  for  her  and  a  writing 
directed  "  to  whom  it  may  concern,"  expressing  a  wish 
that  the  children  should  be  remembered  by  her,  it  was 
held  that  these  writings  constituted  no  part  of  the  will, 
and  did  not  affect  the  absolute  estate  conveyed  therein. *i 
So,  too,  in  another  case  where  a  will  was  written,  signed, 
and  attested  on  one  side  of  a  sheet  of  paper,  bequeath- 
ing certain  amounts,  "as  hereinafter  named,"  with  no 
further  explanation,  and  on  the  other  side  of  the  sheet 
were  twenty  lines  in  the  testator's  handwriting,  it  was 
decided  that  the  reference  to  matters  "hereinafter" 
was  not  a  sufficient  description  to  incorporate  in  the 
will  the  writing  on  the  opposite  side.^^    It  is  usual  and 
proper  that  the  paper  referred  to  should  be  set  out  in 
the  probate ;  but  this  is  not  absolutely  necessary  in 
order  to  bring  it  within  the  cognizance  of  the  court  of 
construotion-.**    And  where  by  reason  of  mistake  this 
was  not  done,  it  may  be  admitted  to  probate  after  the 
will,  and  after  the  time  for  appeal  has  expired.** 

1  Marsh  i>.  Marsh,  1  Swah.  <fc  T.  538 ;  S.  C,  30  Law  J.  Prob.  77.    QT- 
Bond  V.  Seawell,  3  Burr.  177d. 

2  Rees  v.  Rees,  3  P.  <fc  M.  84. 

3  Miller  r,  Travers,  8  Blng.  244. 
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16  Baker's  Appeal,  107  Pa.  St.  881 ;  4  Am.  Prob.  Rep.  128 ;  Swete  v, 
Pidsley,  6  Notes  of  C.  190. 

17  Ballev  f.  Bailey,  7  Jones  (N.  C.)  44  ;  Newton  v.  Seaman's  Friend 
Society,  13(j  Mass.  91 ;  lu  re  Watklns,  Law  U.  1  Pro.  <ft  D.  lu ;  Hlngieton 
t'.  Tomlinson,  3  App.  Cas.  413, 4U  ;  In  re  Dallow,  Law  R.  1  Pro.  <&  D. 
ISO ;  In  re  Brewls.  33  Law  J.  Prob.  124.  Cf.  In  re  Ash,  1  Deane,  14; 
S.  C.  2  Jur.  N.  S.  5M. 

18  WiclcoiT's  Appeal,  15  Pa.  St.  281 ;  Bond  v.  Seawell,  8  Burr.  ITTSL 

19  Ela  V.  Edwards,  16  Gray,  91 ;  Marsh  v.  Marsh,  1  Swab.  &  T.  628 ; 
Newton  v.  Seaman's  Friend  Society,  l^iO  Muss.  91,  b6  ;  Oould  r.  Ijikes, 
fi  Prob.  Div.  1 ;  S.  C.  49  I^w  J.  Prob.  P9 ;  8.  C.  L.  T.  382 ;  8.  C.  2'»  Week. 
R.  155  ;  In  re  Sraartt,  4  Notes  of  C.  38  ;  In  re  Bacon,  8  Notes  of  (\  644. 
Ci/rUrOy  Baker's  Appeal,  107  Pa.  St.  381 ;  S.  C.  4  Am.  Prob.  Rtp.  U8, 

20  Bwete  v.  Pidsley,  6  Notes  of  a  190  ;  1  Jarman  on  Wills,  91. 

21  Bkerrett's  Estate,  67  Cal.  585. 

22  Fickle  v.  Snepp,  97  Ind.  289  ;  49  Am.  Rep.  449. 

23  Tonnele  v.  Hall,  4  N.  Y.  140. 

24  Allen  v.  Maddock,  11  Moore  P.  C.  C.  4C7. 

25  In  re  Durham,  3  Curt.  Ecc.  57 ;  S.  C.  1  Notes  of  C.  866. 
28    Qnlhampton  v.  Going,  24  Week.  R.  917. 

27  Newton  v.  Seaman's  Friend  Society,  130  Mass.  91. 

28  Fosselman  v.  Elder,  98  Pa.  St.  159. 

29  Fickle  v.  Snepp,  97  Ind.  289 ;  49  Am.  Rep.  449. 
80  Myer'B  Estate,  Myrick's  Prob.  205. 

31  Bowlby  t;.  Thunder  105  Pa.  St.  173. 

32  Dennett  v.  Taylor,  5  Redf.  561. 

33  Bizzey  v.  Flight,  Law  R.  8  Ch.  D.  289;  Qulhampton  v.  Golnflr, 
W.  N.  (1876)  209,  cited  in  1  Jarman  on  Wills,  92;  In  re  Lansdown, 

3  Swab.  &  T.  IM  ;  S.  C.  32  T^aw  J.  Prob.  142 ;  In  re  Dundas.  32  Law  J. 
Prob.  165 ;  In  re  Limerick,  2  Rob.  Ecc.  313 ;  In  re  Battersbee,  2  Rob. 
Ecc.  439 ;  In  re  Sibthorpe,  Law  R.  1  Pro.  A  D.  106.    Cf.  In  re  Pewtner, 

4  Notes  of  C.  479 ;  In  re  Dickens,  3  Curt  60 ;  Singleton  v.  Tomlinson, 
3  Law  R.  App.  C.  404. 

34  Newton  v.  Seaman's  Friend  Society,  130  Mass.  01, 9S. 

§  25.  Incorporation  of  unattested  codioils. — Informer 
times,  numerous  questions  in  regard  to  the  incorpora- 
tion of  otlier  instruments  arose  out  of  attempts  by 
testators  to  create,  by  an  attested  will,  a  power  to  dis- 
pose of  or  charge  their  real  estate  by  an  unattested 
codicil ;  but  under  our  modem  statutes,  this  subject 
'* ranges  itself,"  says  Jarman,  "under  that  mass  of 
legal  learning  now  fast  becoming  obsolete.'*  ^  The  rule 
now  is  that  a  testator  cannot  by  his  will  empower  him- 
self to  dispose  of  property  by  an  unattested  codicil ; ' 
bat  that  where  by  the  will  he  makes  a  complete  dis- 
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position  of  the  property,  he  may  leave  it  to  some  future 
event  or  act,  to  determine  who  the  devisee  shall  be.' 

1  1  Jarman  on  Wills,  114. 

2  Habergham  v.  Vincent,  2  Ves.  Jr.  204 :  S.  C.  4  B.  C.  C.  363  ;  Rose 
V.  Cunyngbame,  12  Ves.  29 ;  1  Jarman  on  wills,  93,  and  cases  tbere 
cited.  See,  however,  Hyde  v.  Hyde,  3  Ch.  Rep.  83 ;  8.  C.l  Eq.  Cas. 
Abr.  409 ;  1  Jarman  on  Wills,  94,  and  cases  there  cited ;  1  Jarman  on 
Wills,  95,  Blgelow's  note. 

3  Stnbbs  v.  Sargon,  2  Keen,  255;  S.  C.  8  Mylne  <ft  C.  507;  1  Jar- 
man on  Wills,  94,  95, 96, 97. 

i  26.  Of  interlizieationB  and  alterations.  ~ Interline- 
ations do  not  impair  the  validity  of  a  will.^  Under  the 
statutes  which  require  alterations  to  be  executed  in  the 
same  manner  as  the  will  itself,  unattested  interlineations 
will  not  be  regarded,  and  the  paper  will  be  admitted  to 
probate  as  originally  written  and  executed.*  So  that  in 
order  to  give  effect  thereto,  the  signatures,  or  initials,^ 
of  the  testator  and  witnesses  should  be  written  in  the 
margin,  or  in  some  part  of  the  will  opposite  or  near  the 
alteration ;  or  there  should  be  a  duly  executed  mem- 
orandum referring  to  the  fact  that  a  change  has  been 
made.^  Otherwise,  in  the  absence  of  evidence  to  the 
contrary,  unattested  alterations  upon  the  face  of  a  will 
must  be  presumed  to  have  been  made  after  it  was  exe- 
cuted.'^ This  rule  has  been  criticised,  and  it  has  been 
suggested  that  the  more  correct  doctrine  would  be  to 
throw  the  burden  of  proof  on  the  party  who  seeks  to 
derive  an  advantage  from  the  alteration,  requiring  him 
to  show  that  it  was  made  prior  to  the  execution  of  the 
will.^  Alterations  made  in  pencil  are  presumed  to  be 
deliberative  only,  and  not  to  represent  the  final  wishes 
of  the  testator.^  The  fact  that  alterations  bear  an  earlier 
date  than  the  day  of  execution,  is  not  sufficient  evidence 
that  they  were  made  prior  thereto.*  When  the  date  of 
a  probated  will  appeared  to  have  been  changed  from 
1875  to  1873,  and  the  record  elsewhere  showed  that  the 
testator  died  prior  to  1875,  the  change  was  pi'esumed  to 
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have  been  made  at  the  time  the  will  was  executed.* 
Declarations  of  the  testator  made  before  or  at  the  time 
of  execution,  are  admissible  to  show  at  what  time  obliter- 
ations and  interlineations  were  made ;  ^^  but  subsequent 
declarations  are  not  admissible.^^  Where  an  item  nu m- 
bered  "  4th  "  was  erased  and  "  see  next  page  "  was  inter- 
lined, and  on  the  next  page  was  an  unsigned  clause 
numbered  "  4th,**  upon  the  testimony  of  the  draftsman 
that  the  erasure  and  interlineation  were  made  by  him  at 
the  testator*s  direction,  prior  to  the  8ip;ning,  and  upon 
his  identification  of  the  clause  on  the  next  page  as  the 
one  referred  to,  it  was  held  to  be  a  part  of  the  will,  and 
probate  of  the  whole  was  allowed.^*  Where  words 
describing  certain  property  were  stricken  out  and  the 
signature  of  the  testator  alone  was  placed  near  the 
alteration,  and  at  the  end  of  the  will  a  clause  was  inter- 
lined giving  the  same  property  to  his  wife,  and  a  duly 
signed  and  attested  memorandum  was  added  to  the  will 
stating  that  the  erasure  was  "for  the  benefit  of  my 
dear  wife,**  although  no  reference  was  made  to  the 
interlineation,  the  memorandum  was  held  to  refer  to  it, 
the  court  saying  it  might  be  fairly  inferred  that  it  was 
upon  the  paper  before  the  memorandum  was  executed.^ 
No  difficulties  arise  In  regard  to  alterations  of  holo- 
graphic wills,  which  requiring  no  attestation,  may  be 
changed  at  the  caprice  of  the  maker  without  impairing 
their  validity." 

1  Short  V.  Smith,  4  East,  419 ;  Locke  v.  James,  11  Mees. «%  W.  901 ; 
Jackson  v.  Holloway,  7  Johns.  8»4j  Bringle  v.  McPherson,  2  Brev. 
279 ;  Mears  v.  Moore,  3  McCord,  282 :  Malin  v.  Malln,  1  Wend.  625 ; 
Wood  V.  Wood,  1  Phillim.  357  ;  Wheeler  v.  Bent,  7  Pick.  61 ;  La.  Rev. 
Ctv.  Code  (1875),  i  1589.    Contra^  Jackson  v.  Malin,  15  J  ohns.  297, 298. 

2  In  re  Prescott,  4  Redf.  178  ;  La.  Rev.  Civ.  Code  (1875),  f  1689 ;  Wet- 
more  V.  Carryl,  5  Redf.  544  ;  Eschbach  v.  Collins,  61  Md.  478 ;  48  Am. 
Bep.  123. 

8  In  re  Blewitt,  6  Prob.  Dlv.  116 ;  S.  C.  49  Law  J.  Prob.  81 ;  S.  C.  42 
L.  T.  329  ;  S.  C.  28  Week.  R.  520 ;  S.  C.  44  J.  P.  768. 

4  In  re  Wlngrove,  15  Jur.  91 ;  In  re  Hinds,  16  Jur.  1161 ;  In  re 
Treeby,  Law  R.  3  Pro.  <fe  D.  242. 

BJCACH  WlIiLS.  — 4. 


S   WUItaans  p.  ABhRjn, 


11  StuUcross  V.  FBlmer,  M  Q,  B.  TIT ;  1  Jumon  on  W11[b,  14a,  a. 

12  Bater-sAppeBJ,107Pa.ei.3Mi  49Am.  Bep.*5(,n. 

13  InreTreehj-.LawS.SPro.  AD.St2,243.    Cf  Kteewln  p.  KeeK- 
■wlo,  3  Can.  m; :  &  (;.  TJur.^;  Jh  k  Jacob,  1  Koles  of  C.  «l :  In  re 

AM.  467,^ 


■s  Jormon  on  WiUs,  17B.  n, ;  CogbUl  v.  CogblU,  a  Hen. 
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CHAPTER  III. 

EXECUTION  AND   ATTESTATION. 

{  27.  Oeneral  view  of  the  statutes. 

{  28.  What  is  a  sufficient  signing  by  the  testator. 

{  29.  The  testator's  hand  may  be  guided. 

2  20.  The  testator's  name  may  be  written  by  another. 

2  31.  Of  the  position  of  the  testator's  signature. 

{  S2.  Of  clauses  added  below  or  after  the  signatures. 

{  83.  Of  acknowledgment  in  general. 

{  34.  Of  acknowledgment  of  the  will. 

{  35.  Of  acknowledgment  of  the  signature. 

{  36.  Publication  as  distinguished  from  acknowledgment. 

$  37.  What  constitutes  the  presence  of  witnesses. 

2  38.  Of  the  simultaneous  presence  of  witnesses. 

2  39.  Of  attestation  in  generaL 

{  40.  Attestation  under  the  Louisiana  Code. 

2  41.  Of  signing  by  the  witnesses. 

2  42.  Whether  the  witness*  name  may  be  signed  by  another. 

2  43.  Whether  the  witness  may  acknowledge  a  signature  previously 

made. 

2  44.  Of  the  position  of  the  signatures  of  the  witnesses. 

2  45.  Of  the  number  of  witnesses. 

2  46.  Of  the  request  to  subscribe. 

2  47.  Of  the  presence  of  the  testator. 

2  48.  Of  the  presence  of  a  blind  testator. 

2  49.  Of  the  attestation  of  witnesses  in  the  presence  of  each  other. 

2  50.  Of  imperfect  execution. 

g  27.  General  view  of  the  statutes. — It  was  enacted  by 
the  Statute  of  Frauds  (29  Charles  II.  ch.  3,  §  5)  that  all 
devises  and  bequests  should  be  in  writing,  and  signed  by 
the  party  so  devising  the  same,  or  by  some  other  per- 
son in  his  presence  and  by  his  express  direction,  and 
should  be  attested  and  subscribed  in  the  presence  of  said 
devisor,  by  three  or  f ou r  credible  witnesses.  By  the  stat- 
ute of  1  Victoria,  ch.  26,  §  9,  it  was  required  that  written 
wills  shall  be  "  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence  and 
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by  his  direction ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time,  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall 
be  necessary."    These  provisions  have  been  substan- 
tially re-enacted  in  nearly  all  of  the  united  American 
States,  with  slight  alterations  in  detail ;  as,  for  example, 
the  exception  in  favor  of  holographs,  or  wills  written 
entirely  by  the  testator,  which  is  to  be  found  in  Virginia 
and  West  Virginia,  North  Carolina,  Kentucky,  Tennes- 
see, Arkansas,  Texas,  California,  and  Mississippi,  and 
in  Dakota,  and  Montana,  and  Utah ;  the  use  of  the 
word  "subscribed"    in  the  acts  of   Connecticut  and 
Kentucky,  following  the  Statute  of  Frauds ;  *  the  sub- 
stitution in  Indiana  of  the  testator's  "consent"  in  place 
of  his  direction  to  another  to  sign  for  him ;  dispensing 
with  the  testator's  presence  while  another  signs  for 
him  at  his  request,  as  in  Arkansas  and  New  Mexico  ;? 
the  stricter  rule  laid  down  in  Pennsylvania  limiting- 
this  privilege  to  cases  in  which  the  testator  cannot  him- 
self sign  by  reason  of  the  extremity  of  last  sickness, 
and  in  New  Mexico,  to  testators  who  are  unable,  or 
who  know  not  how  to  write  their  names  themselves ; ' 
the  New  Hampshire   and  Nevada   requirement  of  a 
seal;*  the  necessity  in  Utah  that  the  testator  should 
both  sign  and  acknowledge  in  the  presence  of  the  wit- 
nesses ;  the  additional  formality  of  declaring  the  instru- 
ment to  be  a  will,  Imposed  in  New  York,  New  Jersey, 
Arkansas,  California,  Dakota,  Montana,  and   Utah ;  * 
the  careful  provision  of  the  Georgia  statute  that  the 
testator  must  know  the  contents  of  the  paper,  and  the 
rather  singular  New  Mexican  act  under  which  the  wit- 
nesses must  understand  clearly  and  distinctly  every 
part  of  the  will.*    Other  differences  exist  in  regard  to 
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the  number  of  the  witnesses,  three  being  required  to 
attest  and  subscribe  the  will  in  New  Hampshire,  Mas- 
sachusetts, Maine,  Vermont,  Connecticut,  South  Caro- 
lina, Georgia,  Florida,  and  New  Mexico,  two  being 
suflacient  in  the  other  States  and  Territories,  while  in 
Pennsylvania,  none  of  the  attesting  witnesses  need 
place  their  names  upon  the  instrument,^  In  most  of 
the  States,  as  under  the  Victorian  statute,  the  witnesses 
must  sign  in  the  presence  of  tlie  testator;  and  they 
must  also  sign  in  the  presence  of  each  other  in  Vermont 
and  Connecticut,  in  the  Virginias,  in  Utah,  and  in 
South  Carolina.  An  additional  safeguard  is  set  up  in 
New  York,  California,  Arkansas,  Dakota,  Montana, 
and  Utah,  which  necessitates  a  request  from  the  testa- 
tor to  the  witnesses  to  sign  their  names ;  and  the  posi- 
tion of  the  attesting  signatures  is  fixed  at  the  end  of  the 
will  by  the  statutes  of  the  same  States  and  Territories. 
In  several  States  the  witnesses  are  required  by  statute 
under  penalty,  to  write  opposite  their  names  their  places 
of  residence.  This  requirement  exists  in  New  York, 
California,  Dakota,  Montana,  and  Utah.  But  the  neg- 
lect of  this  formality  does  not  invalidate  the  will,  nor 
afiTect  the  competency  of  the  witnesses.^  In  construing 
these  various  statutes,  the  courts,  while  not  allowing 
any  single  formality  to  be  neglected,  have  considered  a 
substantial  compliance  with  each  sul&cient.<^ 

1  StlxnsoD's  Am.  Stat.  Law  (Jan.  1, 1886),  1 2640,  A. 

2  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2640,  B. 

3  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2640,  C. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 18&6),  {  2641. 

5  Stimson's  Am.  Stat.  Law  (Jan.  1, 188C),  {  2642. 

6  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  H  2643, 2644. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1. 1886),  \  2644. 

8  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2644 ;  In  re  PbllUps,  98 
N.  Y.  267. 

.9  Torry  v.  Bowen,  15  Barb.  804 ;  McDonough  v.  LouffMln,  20  Barb. 
238 ;  Peck  v.  Cary,  38  Barb.  77 ;  Nelson  v.  McClflfert,  8  Barb.  Ch.  158 ; 
Montgomery  v.  Perkins,  2  Met.  (Ky.)  448. 
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§  28.  Wliat  is  a  sufficient  signing  by  the  testator. — It  is 
a  sufficient  signing  of  a  will  if  the  testator  make  some 
sign  or  mark  thereon,  by  which  his  final  intent  to  give 
effect  to  the  instrument  may  be  made  manifest.^  But 
without  this  intent,  as  where  one  was  unconscious  at  the 
time  his  mark  was  set  to  the  will,  there  can  be  no  valid 
signing.^  And  subsequent  declarations  and  acts  of  the 
testator  are  admissible  to  show  that  he  did  not  under- 
stand that  he  had  executed  it.^  A  will  may  be  signed 
by  a  stamp  which  the  testator  was  accustomed  to  use  in 
affixing  his  name  to  papers ;  and  this  may  be  validly 
impressed  by  another,  if  done  at  the  testator's  request.* 
But  sealing  is  not  equivalent  to  signing,^  nor  is  a  seal 
necessary  unless  required  by  statute,®  as  in  New  Hamp- 
shire and  Nevada.^  Even  when  the  attestation  clause 
speaks  of  a  seal,  the  will  is  not  rendered  invalid  by 
reason  of  there  being  none.'  "  All  the  cases  show,"  says 
Lord  Brougham,  "that  the  signing  in  pencil  affords  a 
prima  facie  presumption  that  the  act  is  only  deliber- 
ative ;  yet  it  may  be  shown  to  be  otherwise."  •  When  a 
testator  subscribes  by  making  his  mark,  his  name  is 
generally  written  beside  it  by  one  of  the  attesting  wit- 
nesses. But  it  is  not  essentisd  that  the  testator's  name 
appear  on  the  face  of  the  will;'®  and  in  Missouri,  if 
the  testator  execute  his  will  hy  mark,  this  must  be  the 
only  signature  of  his  name."  A  mistake  in  writing  a 
wrong  name  against  the  mark  does  not  render  the  in- 
strument void.^^  Likewise  it  does  not  invalidate  the 
will  for  the  testator  to  be  wrongly  named  in  the  body 
thereof;^*  nor  for  the  name  subscribed  to  be  different 
from  the  one  used  in  the  will  itself.^*  Although  signing 
by  mark  is  usually  resorted  to  only  in  cases  where  the 
testator  is  unable  to  write  his  name,  either  through 
bodily  weakness  or  by  reason  of  ignorance  of  the  art  Of 
writing,  it  has  been  held  that  the  mark  is  sufficient  not- 
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withBtanding  hiaabilit7tow]rl(«.>*  An  aot  of  legislature 
making  valid  the  executiuu  of  wUU  signed  by  marks, 
is  not  retroactive  in  effect  to  the  extent  of  sustaining  the 
will  of  one  who  died  before  the  passage  of  the  act."  An 
imperfect  or  indistinct  subscription  of  the  testator's 
name  ina7  be  regarded  as  his  mark;"  also  one  ma; 
make  a  valid  subscription  to  his  will  by  initials  only  j'* 
and  If  s  lestaloi  sign  by  a  wrong  name,  it  will  be  taken 
as  his  mark."  But  where  two  eistora  made  mutual 
-wills,  and  each  by  mistake  signed  the  will  of  tlte 
other,  neither  paper  was  considered  to  have  been  duly 
executed."" 


1    Jenki'iu  0.  Oaitfoid.  32  Law  J.  Ptob.  122. 

«   Smith  n.  Evans,  I  Wlta.  913  J  Wright  v,  WakefoM,  II  Veg.  W ;  1 

a  DoecFattliiap.:  Blacfcf.WS;  Avery  u.  I^iler.l  Misa.  «D. 4« ; 
plattB.  Mccmioogb.l  McLsan.Td;  AfPdti'.  Armit,  is.^rg.  *a.aM; 
BJf;hts.WU90D.fDsU.M;  WIUIiidu  c.  Burnett,  Wrlgbt.sa. 

7   N.  H.  Oen.  Lswb,  cb.  IM,  {  B;  N«v.  Comp.  Laws,  ( ai<. 

ab!i"T'a 
M    1  Bedfleld  oa  wills,  EO. 

SCun.1S2:  Ba/v,lilLI.3Strob,S9T;  Smithni 
Tarlor().DmlDB,3M8T.AF.KS;aC.Bakeiv 


29-80  EXECUTION  AND  ATTESTATION.  44 

16  flhinkle  v.  Crock,  17  Pa.  8t  159 ;  Davles  v.  Morris,  17  Pa.  St  205 ; 
Burford  v.  Burford,  29  Pa.  St.  221. 

17  Hartwell  v.  McMaster,  4  Bed!  889. 

18  In  re  Savory,  15  Jur.  1042. 

19  In  re  Bedding,  2  Bob.  Ecc.  839 ;  S.  C.  14  Jur.  1052 ;  In  re  Glover, 
11  Jur.  1022. 

20  Anon.  14  Jur.  402 ;  In  re  Hunt,  Law  B.  8  Pro.  &  D.  250.  Cf. 
Hlppesley  v.  Homer,  Turn.  A  B.  48,  n.;  Trimleston  v.  D'Alton,  I 
Dow  <&  C.  85 ;  lu  re  Falrbnm,  4  Notes  of  C.  478. 

i  29.  The  testator's  hand  maybe  gpiided. — At  the  tes- 
tator's request,  his  hand  may  be  guided  by  another 
while  writing  his  name  or  making  his  mark.^  And  if 
he  be  feeble  or  paralyzed,  such  assistance  may  be  given 
him  without  his  request.*  For  if  he  be  fully  cognizant " 
of  what  is  being  done,  and  submit  to  have  his  hand 
guided  so  as  to  write  his  name,  it  is  equivalent  to  an 
express  direction  to  another  to  sign  it  for  him.' 

1  Bell  V.  Hughes,  5  Law  B.  Ir.  407 :  Hlggins  v.  Carlton,  28  Md.  116 ; 
Smith  V.  Dolby,  4  Har.  (Del.)  860 ;  Vtaes  v.  Cllngfost,  21  Ark.  809 ; 
Cozzen's  Will,  61  Pa.  St.  196 ;  Pool  v,  BufTum,  3  Or.  438 ;  Chafifee  v. 
Baptist  Missionary  Convention,  10  Paige,  86  ;  upchurch  v.  Upchurch, 
16  Mon.  B.  102, 113 ;  Bay  v.  Hill,  8  Strob.  297 ;  Flannery's  Will,  24  Pa.  St. 
602 ;  Succession  of  Carroll,  28  La.  An.  388 ;  Asay  v.  Hoover,  6  Pa.  St. 
21 ;  Jackson  v.  Van  Dusen,  5  Johns.  144 ;  Sprague  v.  Luther,  8  B.  J. 
252 ;  Butler  v.  Benson,  1  Barb.  626 ;  Nickerson  v.  Buck,  12  Cush.  332 ; 
Wilson  V.  Beddard,  12  Sim.  28. 

2  Vanstruflf  v.  Binehart,  29  PIL  St  232 ;  Cozzen's  Will,  61  Pa.  St  106. 

8  Stevens  v.  Van  Cleve,  4  Wash.  C.  C.  272.  Cf.  Van  Hanswyck  v. 
Wiese,  44  Barb.  494 ;  Van  Drulf  v.  Binehart,  29  Pa.  St  232. 

§  80.  The  testator^s  name  may  be  written  by  another. — 
One's  name  may,  at  his  request,  be  affixed  to  his  will 
by  anotlier,  and  the  eflFect  is  the  same  as  though  written 
by  the  testator  himself;^  but  if  the  deceased  had  in- 
tended to  add  his  mark  to  the  signature  to  complete  it, 
and  failed  to  do  so,  it  was  not  a  valid  subscription.* 
Even  where  the  evidence  does  not  show  that  the  signa- 
ture was  made  at  his  express  request,  by  his  acknowl- 
edgment thereof  the  testator  may  adopt  the  signature 
as  his  own,  and  it  will  be  presumed  to  have  been  made 
at  his  request.*  The  party  who  signs  for  the  testator 
may  write  his  own  name  ^rst,  and  after  it  the  testator's, 
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^*  i^'4uri&£l'N.  foe  R.  D.,at  his  request''  ;*  and  although  he 
write  his  own  name  instead  of  the  testator's,  it  may 
still  be  considered  a  sufficient  signing.^    Where  the 
person  who  was   requested  to   sign  for  the  testator 
wrote,  "This  will  was  read  and  approved  by  C.  F.  B., 
by  C.  C,  in  the  presence  of,"  and  this  was  followed  by 
the  subscription  of  the  witnesses,  it  was  held  a  suffi- 
cient signing.^    A  person  competent  to  subscribe  the 
-will  as  witness  is  a  fit  person  to  write  the  testator's 
name  for  him  ;^  and  in  all  cases  it  is  best  for  the  person 
60  signing  for  another  to  add  his  own  name  as  witness. 
This  is  required  by  statute  in  Arkansas,  California, 
Oregon,  Washington  Territory,  Dakota,  and  Montana," 
and  in  Missouri  and  Arkansas.*    In  Dakota  and  Mon- 
tana,^^  he  must  also  state  that  it  was  at  the  testator's 
request.     "On  the  ground  that  whatever  would  be 
good  as  a  signature,  if  made  by  the  testator,  must  be 
equally  good  if  made  by  his  direction,  an  impression 
of  his  name  stamped  by  his  direction  was  held  good,  as 
a  mark  would  also  have  been."  ^^    In  some  of  the  States 
one's  name  cannot  be  signed  to  his  will  by  another, 
except  when  by  reason  of  infirmity  or  sickness  he  is 
unable  to  write  his  name  himself.^'    In  Louisiana,  if 
the  testator  does  not  sign  the  will  himself,  he  must  say 
that  he  does  not  know  how,  or  that  he  is  unable  to  do 
.  so,  and  express  mention  must  be  made  of  his  declara- 

tion, and  of  the  cause  that  hindered  him."  In  New 
Jersey,  the  signature  of  the  testator  made  by  another, 
although  at  his  request,  is  not  sufficient  without  some 
sort  of  scratch  or  mark  by  the  testator  himself.'* 
Where  a  testator  having  lost  the  use  of  his  hands  so- 
licited another  to  sign  the  will  for  him,  and  he,  through 
misapprehension  of  the  law,  refused  to  do  so,  the  con- 
j  tinned  exertion  at  each  opportunity  to  have  tlie  will 

signed,  and  the  refusal,  could  not  be  construed  as 
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equivalent  to  a  compliance  with  the  requisitions  of  the 
statute.15 

1  Herbert  v.  Berrler,  81  Ind.  1 ;  Abraham  v.  Watkins,  17  Ark.  292 ; 
Riley  v.  Riley,  36  Alu.  496  ;  Vines  v.  CUnfffost,  21  Ark.  :«9 :  Jenkyiis 
i;.  Oaisford,  3  Swab.  &  T.  93  ;  Vaudriiff  v.  Rlnehart,  29  Pa.  St.  232 ;  In 
re  Reagau,  1  Curt.  iiOH. 

2  Main  v.  Ryder,  84  Pa.  St  217. 

3  Herbert  v.  Berrler,  81  Ind.  1,3:  _ayne8  v.  Haynes.  33  Ohio  St* 
6f>8;  S.  C.  1  Am.  Prob.  Rep.  263;  31  Am.  Rep.  S70 ;  Upchurch  v 
Upchurch,  16  Mon.  B.  102.  Cf.  Flannery's  Will,  24  Pa.  St.  502  ;  Will 
of  Cornelius,  14  Ark.  675. 

4  Vernon  v.  Kirk,  30  Pa.  St.  21B;  Robins  v.  Ooryell,  27  Barb.  566 ; 
Abraham  v.  WUklns,  17  Ark.  292. 

6   In  re  Clark,  2  Cart  320. 

6  In  re  Blair,  6  Notes  of  C.  528. 

7  Herbert  v.  Berrler,  81  Ind.  1,3;  citing,  Smith  v.  Harris,  1  Rob. 
Ecc.  262,  and  Robins  v.  Coryell,  27  Barb.  556.  But  see  In  re  McEl- 
waine's  Will,  3  Green,  C.  E.  499. 

8  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2644 ;  Pool  v.  Bnffum,  3 
Or.  438. 

9  Simpson  v.  Simpson,  27  Mo.  288;  Cornelius'  Will,  14  Ark.  675 ; 
McGee  v.  Porter,  14  Mo.  611 ;  St  Louis  Hospital  v.  Williams,  19  Mo. 
609;  Northcutt  v.  Northcutt,20  Mo.  66;  St  Louis  Hospital  v..Weg- 
man,  21  Mo.  17. 

10  Stimson's  Am.  Stat  Law  (Jan.  1 1886),  {  2644. 

11  1  Jarmau  on  Wills,  79 ;  Jenkyns  v.  Gaisford,  82  Law  J.  Prob.  122. 

12  Main  r.  Ryder,  84  Pa.  St  217  ;  Greenough  v.  Greenough,  11  Pa.  St 
480 ;  Grabill  v.  Barr,  6  Pa.  St  441  ;  Asay  v.  Hoover,  6  Pa.  St  21.    C/. 

'' Armstrong  v.  Armstrong,  29  Ala.  5Ji8;  Simpson  t/.  Simpson,  27  Mo. 
28S ;  Abraham  t'.  Wilkins,  17  Ark.  292 ;  Vernon  v.  Kirk,  30  Pa.  St  218 ; 
Jenkins'  Will,  43  Wis.  619. 

18    La  Rev.  Civ.  Code  (1875),  §1579. 

14  In  re  McElwaine,  18  N.  J.  Eq.  490. 

15  Strieker  v.  Groves,  5  Whart  386, 397, 

g  81.  Of  the  position  of  the  testator' 8  flignatnre.— Under 
the  Statute  of  Frauds  the  testator's  signature  might  be 
made  in  any  part  of  the  will.^  And  wherever  the  stat- 
utes that  have  been  copied  from  it  have  required  the 
testator's  name  simply  to  be  signed,  without  adding  **  at 
the  end  thereof,"  or  using  equivalent  expressions,  the 
same  rule  has  prevailed,^  provided  that  the  signature 
appeared  to  have  been  made  for  the  purpose  of  giving 
eftect  to  the  will,  and  that  no  further  signing  was  con- 
templated.^    The  intention  of  signing  again  might  be 


47  EX£K?UTION  AND  ATTESTATION.  }  81 

shown  either  from  the  form  of  the  instrument  itself,  as 
where  it  concluded  with  a  testimonium  clause,*  or,  it 
has  been  said,  might  be  established  even  by  extrinsic 
testimony.^  But  the  signature  of  the  testator  is  re- 
quired by  statute  to  be  "at  the  end  thereof,"  in  New 
York,  Pennsylvania,  Ohio,  Minnesota,  Kansas,  Arkan- 
saSy  California,  Montana,  Dakota,  and  Utah,  and  in 
Kentucky  and  Connecticut  his  name  must  be  "sub- 
scribed.'* •  Under  the  Act  of  1  Victoria,  ch.  28,  ?  9,  re- 
quiring the  will  to  be  signed  at  the  foot  or  end  thereof, 
it  was  decided  that  the  testator's  name  should  be  written 
under  the  dispositive  part,  so  that  there  should  be  room 
for  nothing  between.^  This  statute,  however,  and  many 
of  the  rulings  under  it,  so  far  as  tiiey  related  to  the 
position  of  the  testator's  signature,  have  been  set  aside 
by  the  statute  of  15  and  16  Victoria,  ch.  24.  And  as  the 
law  now  stands  in  England  and  in  many  of  the  United 
States,  it  is  sufficient  if  the  testator's  signature  be  so 
appended  to  the  paper  that  none  of  the  dispositive  part 
of  the  will  shall  follow  it,  and  it  be  apparent  on  the  face 
of  the  instrument  that  the  testator  intended  by  placing 
his  signature  upon  it  to  give  effect  to  it  as  his  will ;  ^  so 
that  it  is  immaterial  whether  he  sign  at,*  or  after,  or 
following,  or  under,  or  beside,  or  opposite  to  the  end  of 
the  will.^<^  It  will  not  invalidate  the  will  if  the  testator's 
signature  be  in  the  testimonium  clause,"  or  in  "  or  after 
the  attestation  clause,^*^  either  bolow  or  beside  the  names 
of  the  witnesses.^*  Neither  is  the  will  invalidated  by 
the  signature  of  the  testator  being  written  at  the  end  of 
the  third  page  of  a  will  consisting  of  four  pages,  if  it  be 
at  the  end  of  the  will,  according  to  such  connection  and 
arrangement  of  the  pages  as  the  inherent  sense  of  the 
Instrument  requires.'*  The  fact  that  the  testator  signs 
his  name  on  a  side  of  the  paper  where  no  dispositive 
part  of  the  will  is  written  above  does  not  render  it  in- 
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valid,'*  although  there  were  sufficient  space  on  the  pre- 
ceding page  to  have  subscribed  it  there,"  unless  it  be 
shown  that  the  signature  was  not  put  there  for  the  pur- 
pose of  giving  effect  to  a  will.'*  If,  however,  the  paper 
be  so  folded  that  nothing  but  the  testator's  name  is 
visible  at  the  time  of  attestation,  it  must  be  proved  that 
tlie  will  was  written  before  he  signed  it.'*  And  if  the 
testator's  and  witnesses'  names  be  written  on  a  separate 
slieet  of  paper  attached  to  the  end  of  the  will,^^  it  must 
be  clearly  proven  to  have  been  attached  thereto  before 
the  execution  of  the  instrument,  or  probate  will  be  re- 
fused.*' Formerly  a  blank  space  between  the  disposi- 
tative  portion  of  the  will  and  the  testator's  signature 
invalidated  the  instrument,  but  as  the  law  now  stands 
neither  an  hiatus  between  the  dispositive  parts,"  nor 
between  them  and  the  subscription,®  will  affect  its  va- 
lidity. It  is  well  to  remember,  however,  that  "the 
statutory  provision  requiring  the  subscription  of  the 
name  to  be  at  the  end,  is  a  wholesome  one,  and  was 
adopted  to  remedy  real  or  threatened  evils.  It  should 
not  bo  frittered  away  by  exceptions.  While  its  provis- 
ions should  not  be  carried  beyond  the  policy  of  the 
framers  of  it,  that  policy  should  not  be  defeated  by- 
judicial  construction."^ 

1  1  Jarman  on  Wills,  79,  citing,  Lemayne  v.  Stanley,  8  Lev.  1 ; 
S.  C.  Fretm.  5:«;  S.  C.  1  Eq.  Cas.  Abr.  403;  Cook  v.  Parsons,  Prec.  Ch. 
IW :  Hilton  V.  King,  3  Lev.  86 :  Grayson  v.  Atkinson,  2  Ves.  464 ;  Coles 
r.  Trecothick,  9  Ves.  249.  Of.  Blennerhasset  v.  Day,  2  Ball  &  B.  104. 
119. 

2  Waller  v.  Waller,  1  Gratt  454 ;  Miles'  Will,  4  Dana,  1 ;  Seldon  v. 
Coalter,  2  Vju  Ciis.  STiS;  Armstrong  v.  Armstrong,  2d  Ala.  538 ;  Adams 
r.  nelfl.  21  Vt.  256  ;  Allen  v.  Everett,  12  Mon.  B.  371.  Cf.  In  re  Booth,. 
8  Demarest,  416.    Oojitra,  Aamsey  v.  Bamsey,  18  Gratt.  664. 

3  CatlPtt  V.  Catlett,  55  Mo.  »» ;  Waller  v.  Waller,  1  Gratt.  454.  Cf. 
Right  I'.  Prince,  Dong.  2-1 1;  Griffin  v.  Griffin,  2  Ves.  197,  n. ;  Coles  t». 
Trecothick,  9  Ves.  24.) ;  Walker  v.  Walker,  1  Mer.  603 ;  Sweetland  ». 
Sweetland,  4  Swab.  &  T.  9 ;  S.  C.  34  Law  J.  Prob.  42. 

4  Catlett  V.  Catlett,  55  Mo.  330. 

5  Ramsey  v.  Ramsey,  13  Gratt.  664 ;  Waller  v.  Waller,  1  Gratt 

454 ;  Right  v.  Price,  1  Loug.  241. 
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6  StlmRon's  Am.  Stat.  Law  (Jan.  1,  188<t),  9  2<M0 ;  McDonoaflrh  v. 
LoujhUn,  20  Barb.  238  ;  Lewis  v.  Lewis,  J8  Barb.  17 ;  Watts  v.  Piibllo 
Adm*r,  4  Wend.  1G3 ;  Butler  v,  Benson,  1  Barb.  826;  Strieker  v. 
Groves,  6  Whart.  386. 

7  IJarman  on  WiUs,  105. 

8  In  re  Hammond,  3  Swab.  <ft  T.  90 ;  8.  C.  32  Iaw  J.  Prob.  20O ; 
Trott  V.  Trott,  29  Law  J.  Prob.  156 ;  8.  C.  6  Jur.  N.  8.  760 ;  Sweetlini 
V.  Sweetland,  4  Swab.  <fe  T.  9 ;  8.  C.  34  Law  J.  Prob.  42 ;  In  re  BuL 
lock,  3  Curt.  760 ;  Dunn  v.  Dunn,  Law  R.  1  Pro.  A  D.  277. 

9  In  re  Woodley,  33  Law  J.  Prob.  154. 

10  In  re  Williams,  I>aw  R.  1  Pro.  <fe  D.  4,  and  cases  cited ;  In  re 
Ainswortb,  Law  B.  2  Pro.  A  D.  lul. 

11  In  re  Mann,  23  Law  J.  Prob.  19. 

12  In  re  Walker,  2  Swab.  A  T.  354  ;  S.  C.  31  Law  J.  Prob.  62 ;  In  re 
Huckvale,Law  R.  1  Pro.  A  D.  375;  In  re  Caamore,  Law  H.  I  Pro.  A 
I).  6">3 ;  In  re  Pe-irn,  1  Prob.  Div.  70.  Contra,  Sisters  of  Charity  r. 
Kelly,  67  N.  Y.  409. 

13  Toonger  v.  Duffle,  04  N.  T.  535 ;  46  Am.  Rep.  156 ;  Hallowell  v. 
HaUowell,  88  Ind.  251. 

14  Cohen's  Will,  1  Tuck.  286 ;  In  re  Jones,  ?4  Law  J.  Prob.  41 :  In 
re  Pu'Mephatt,  Law  R.  2  Pro.  <ft  D.  07 ;  In  re  Horsford,  Law  R.  3  Pro. 
A  D.  21L 

15  Baker's  Appeal,  107  Pa.  St.  881 ;  8.  C.  4  Am.  Prob.  Rep.  128. 

16  In  re  Horsford,  Law  B.  8  Pro.  A  D.  211 ;  In  re  Williams,  Law  R. 
1  Pro.  <&  D.  4. 

17  In  re  Archer,  Law  R.  2  Pro.  A  D.  252 :  8.  C.  40  T^aw  J.  Prob.  80 ; 
In  re  Rice,  5  I.  It.  £q.  176 ;  Hunt  v.  Hunt,  Law  R.  1  Pro.  A  D.  209. 

18  In  re  Wilson,  Law  R.  1  Pro.  A  D.  209. 

19  In  re  Hammond,  3  Swab.  <ft.  T.  00 ;  8.  C.  82  Law  J.  Prob.  200. 
ContrOf  Beckett  v.  Howe,  2  Pro.  A  D.  1. 

20  Cook  V.  Lambert,  32  Law  J.  Prob.  98 ;  In  re  Horsford,  Law  R.  3 
Pro.  <fe  D.  211. 

21  In  re  West.  82  Law  J.  Prob.  182;  8.  C.  9  Jur.  N.  8. 1158  ;  In  re 
Lambert,  8  Jur.  N.  8. 158 ;  In  re  Hammond,  3  Swab.  A  T.  90. 

22  In  re  ColIIi-.s,  5  Redf.  20. 

23  Page  V.  Donovan,  3  Jur.  N.  8.  220  ;  Hunt  v.  Hunt,  Law  R.  1  Pro. 
A  D.  209. 

24  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  409,  418  ;  Hayes  v.  Hardin,  6 
Pa.  St.  409. 

§  82.  Of  clauses  added  below  or  after  the  si^rnatnre. — 
Although,  as  seen  in  the  preceding  paragraph,  the 
courts  are  liberal  in  regard  to  the  position  of  the  testa- 
tor's signiatare,  it  may  be  laid  down  as  a  general  rule 
that  no  direction  occurring  beneath  the  names  of  the 
testator  or  of  the  attesting  witnesses  can  have  any 
dispositive  operation.^  A  clause  following  the  testa- 
tor's and  witnesses'  names,  which  does  no  more  than 
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assign  a  reason  for  having  juado  a  particulai  disposi- 
tion, may  vitiate  the  whole  will,  on  the  ground  that  the 
construction  of  the  bequest  might  be  varied  thereby.* 
Where  the  witnesses  signed  at  the  bottom  of  one  page, 
and  at  the  top  of  the  following,  and  an  important  i)ro- 
vision  of  the  will  followed  the  signatures,  it  was  ruled 
not  to  be  a  valid  attestation.'  Nor  can  such  provision  be 
treated  as  an  interlineation.*  Again,  a  will  v/as  written 
on  a  printed  form  of  four  pages  folded  in  the  middle 
like  legal  cap,  and  after  the  formal  beginning,  the  first, 
second,  and  greater  part  of  the  third  pages  were  left 
blank.  At  the  bottom  of  the  third  page  were  the  signa- 
ture and  an  attesting  clause.  Above  the  signature  began 
a  clause  of  bequest  which  was  continued  on  the  fourth 
page.  It  was  held  that  there  was  no  signature  "at  the 
end  '*  of  the  will  within  the  meaning  of  the  statute,  and 
that  as  the  fourth  page  could  not  be  rejected  and  the 
rest  approved,  the  entire  will  must  be  refused  probate.* 
A  similar  decision  is  found  in  another  case  where  a  will 
was  written,  signed,  and  attested  on  one  side  of  a  page 
bequeathing  certain  amounts,  "as  hereinafter  named," 
with  no  further  explanation.  The  otiier  side  of  the 
page  contained  twenty  lines  in  the  testator's  handwrit- 
ing, making  certain  dispositions  of  his  property ;  the 
witnesses  did  not  see  the  writing  on  the  second  page 
except  as  apx>earing  through  the  paper  on  the  first.  It 
was  determined  that  the  reference  to  matters  "  herein- 
after" was  no  suflScient  description  of  an  existing  paper 
to  incorporate  within  itself  the  writing  on  the  opposite 
side,  nor  to  predicate  that  the  signing  was  "at  the  end 
of  the  will,**  and  probate  even  of  the  first  page  was 
refused,  as  it  did  not  express  the  f ul'  purpose  |of  the 
testator.*  The  fact  that  a  seal  and  the^  words  **  his 
mark"  are  added  to  a  will  by  a  stranger  after  the  exe- 
cution, does  not  affect  its  validity .^    If  the  appended 
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clause  bo  not  dispositive  and  contain  nothing  likely  to 
afF3ct  the  construction  of  the  wiU.8  but  is  added  simply 
to  provide  for  the  apix>inttnent  of  an  executor,  it  does 
not  Invalidate  the  instrument,'  and  probate  will  be 
allowed  to  all  except  the  appointing  clauseJ®  And  in 
New  York,  three  pages  of  maps  following  the  sub- 
Bcription  and  referred  to  in  the  will  as  a  part  thereof, 
the  property  being  devised  by  numbers  corresponding 
to  figures  on  the  maps,  were  admitted  to  probate  together 
with  the  will.ii  Other  ai)parent  exceptions  to  the  gen- 
eral rule  that  nothing  of  a  dispositive  nature  can  be 
effective  if  written  below  the  executing  signatures,  are 
found  in  cases  where  there  being  no  space  to  complete 
a  sentence  at  the  bottom  of  a  page,  it  has  been  continued, 
with  an  asterisk  of  reference,  so  tliat  it  followed  the 
signatures ;  1' also  where  the  first  and  third  pages  of  a 
sheet  were  filled  by  the  will  and  the  signature  was 
written  cross  ways  on  the  second  page;*'  and  again 
where  a  lithographed  form  filled  the  first  page  of  the 
sheet  and  the  will  was  written  upon  the  second  and 
third  pages,  entirely  filling  them,  and  the  paper  was 
signed  in  the  printed  form  on  the  first  pago.^*  In  another 
case  it  was  hold  not  to  invalidate  a  will  that  the  attesta- 
tion  clause  was  written  on  a  separate  sheet  and  pasted 
on  at  the  end,  the  proof  being  clear  that  the  will  was  in 
other  respects  duly  executed,'*  But  in  all  these  and 
similar  cases  clear  proof  is  demanded  that  the  part  in 
question  was  written  prior  to  the  execution  of  the  will,** 
and  even  though  a  clause  written  subsequently  to  exe- 
cution be  inserted  above  the  testator's  signature,  it  will 
not  thereby  become  a  part  of  the  instrument.^' 

1  Slaters  of  Charity  v.  Kelly,  fl7  N.  Y.  400 ;  In  ro  Dallow,  Law  R. 
1  Pro.  <ft  D.  1S9 ;  Glnncy  v.  Glair'v,  17  Ohio  8t.  i:}4  ;  In  ro  Woorts,  Law 
R.  1  Pro.  eft  D.  656 ;  McGulre  v.  Kerr,  2  Bradf.  244  ;  Hays  v.  Harden,  8 
Pa.  St.  409. 

2  Hayes  v.  Harden,  6  Pa.  St  409.  Contra,  Stroble  t\  Smith,  8 
Watts.  280. 
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3  Hewitt's  Will,  01  N.  Y.  261. 

4  O'Nell's  Will,  91  N.  Y.  516. 

6  In  re  O'Neil,  27  Hun,  130 ;  8.  0. 91 N.  Y.  610, 

6  Dennett  v.  Taylor,  5  Redf.  661. 

7  Grubbs  v.  McDonald,  91  Pa.  St.  286, 

8  Hayes  v.  Harden,  6  Pa.  St.  409. 

9  Brady  v.  McCrosson,  6  Bedf.  431. 

10  McCnllough's  Estate,  Myrlck's  Prob.  76. 

11  Tonnele  «.  Hall,  4  N.  Y.  140. 

12  In  re  KIrapton,  *^  Lf»w  J.  Prob.  153.    Cf.  Tonnele  v.  Hall,  4  N.  Y. 
140 ;  In  re  Birt,  Law  R.  2  Pro.  &  D.  214. 

13  In  re  Coombs,  Law  R.  1  Pro.  A  D.  302. 

14  In  re  Wotton,  Law  R.  8  Pro.  <&  D.  159. 

15  In  re  Collins,  5  Redf.  20. 

16  In  re  White,  30  Law  J.  Prob.  55. 

17  In  re  Arthur,  Law  R.  2  Pro.  A  D.  273 ;  S.  C.  25  L.  T.  N.  S.  274. 

§  8S.  Of  acknowledgment  in  general. — In  Utah,  the 
testator  must  both  sign  and  acknowledge  in  the  presence 
of  witnesses.^  And  in  New  Jersey,  prior  to  1851,  it  was 
requisite  that  the  witnesses  should  be  actually  present 
and  see  the  testator  sign  the  will :  ^  but  by  an  act  of  that 
year,  it  was  provided  that  acknowledgment  might  take 
the  place  of  signing  in  the  presence  of  the  witnesses,' 
and  this  is  now  the  general  rule  in  America  and  in 
England.*  The  acknowledgment  is  of  two  kinds — 
acknowledgment  of  the  will,  and  acknowledgment  of 
the  signature  of  the  testator.  In  England,  under  the 
Victorian  statute,  it  is  the  latter  which  must  be  acknowl- 
edged.^ And  this  is  the  rule  in  all  tliose  States  of  the 
American  Union  that  follow  the  language  of  the  statute 
of  1  Victoria,  ch.  26,  ?  9,  requiring  that  "  such  signature 
shall  be  made  or  acknowledged  "  by  the  testator  in  the 
presence  of  the  witnesses.  Thus,  the  New  York  statute 
enacts  that  the  "  subscription  shall  be  made  by  the  tes- 
tator, in  the  presence  of  each  of  the  attesting  witnesses, 
or  sliall  be  acknowledged  by  him,**  etc.,  and  the  ac- 
knowledgment is  of  the  signature,*    But  where,  as  in 
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Massaohneetts,  the  Statute  oC  FraudB  Is  taken  as  the 
model,  the  acknowledgnient  la  or  tbe  will.' 

1    etliiuon'BAiii.Stiit.LanCJu.I.USSXl^eil 

?  Mondr  c  Munily,  I  MlCltt.  MO :  Den  c.  Mlllon,  J  HbIsI.  (in  rd.) 
KJ;  In°roVcEl"i.^et"will%Green,ci  E-Tfl  Ml  i  BnTlVy  tfaiHMll 


f  at.  Of aoknowledgmentaf thewiU.— The  twoqites- 
tions,  what  coDBtltuCes  a  sulScienC  acknowleiJjipmeat  of 
a  will,  and  what  words  or  acta  are  eriuivalent  to  the 
puhlicaLioQ  at  a  will,  are  nearly  related,  and  the  cases 
applicable  to  the  one  are  also  appropriate  to  bo  consid- 
ered in  connection  with  the  other.  It  is  not  necessary 
that  the  testator  declare  in  express  terms  in  the  pres- 
eoce  of  the  witnesses  that  tlie  instruinont  js  lila  will. 
It  ia  sufficient  if  ^e  make  known  to  tliom  by  his  con- 
duct that  he  so  intends  and  understands  it.'  Where 
one  said  to  his  brother  and  niece,  "  I  want  you  to  wit- 
ness my  will,"and  taking  adoeument  from  hisiioclcet, 
signed  it;  the  brother  and  niece  signed  under  tbe 
osoal  attestation  clause  i  and  the  tcs'.alor  rcj^ilacing  lite 
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paper  In  his  pocket,  carried  it  away,  the  court  held  this 
to  be  a  sufficient  publication.*  So,  also,  where  a  tes- 
tator, after  reading  the  will,  remarked  in  the  presence 
of  the  witnesses,  "  Evidently  I  give  all  I  possess  to  my 
mother,''  and  the  attestation  clause  reciting  that  the 
testator  declared  to  the  witnesses  that  it  was  his  testa- 
ment, was  read  to  and  by  the  testator,  and  he  then  re- 
quested the  witnesses  to  sign  as  such,  it  was  a  sufficient 
publication.'  It  is  not  necessary  that  the  words  "  will " 
or  **  testament "  sliould  be  employed.  The  declaration 
that  the  instrument  contains  the  last  intentions  of  the 
testator  is  sufficient.*  And  if  a  paper,  testamentary  in 
character,  but  not  in  form,  be  read  aloud  in  the  pres- 
ence of  the  witnesses,  who  are  then  requested  to  attest 
the  signature  of  the  maker  of  the  instrument,  it  is  a 
sufficient  publication  of  the  writing  as  a  will.*  But 
where  it  is  the  will  which  the  statute  requires  to  be  ac- 
knowledged, simply  asking  the  witnesses  to  sign  their 
names  to  the  paper  does  not  suffice;*  although  this 
would  be  sufficient  in  the  case  of  the  acknowledgment 
of  the  signature.''  Where  a  person  who  was  old  and 
infirm  had  submitted  to  him  a  writing  which  he  signed, 
and  which  was  attested  by  three  witnesses  at  the  same 
time,  but  neither  the  deceased  nor  the  witnesses  gave 
any  intimation  at  the  time  tliat  the  paper  was  a  will,  it 
was  held  that  there  was  not  a  sufficient  publication.^ 
The  publication  may  be  made  either  wholly  by  the  tes- 
tator, or  by  the  scrivener,  or  other  agent,  asking  ques- 
tions, or  the  testator  expressing  his  assent  by  words  or 
signs  which  plainly  indicate  his  understanding  of  and 
acquiescence  in  the  publication ;®  as  where  the  question 
was  put  in  writing  to  a  deaf  testator,  and  he  answered 
by  a  nod.i<)  In  another  case,  after  the  testator  and  the 
witnesses,  at  his  request,  had  signed  their  names,  the 
scrivener  asked  the  testator  if  the  paper  was  his  will,  to 
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"Which  he  replied  "Yes,"  in  the  presence  of  the  wit- 
nesses, and  it  was  held  that  he  had  sufficiently  declared 
to  them  that  it  was  his  will.^  The  question  should  be 
explicit,  for  the  provision  that  the  testator  shall  declare 
the  instrument  to  be  his  will  is  not  complied  with  by 
an  affirmative  reply  to  a  witness,  asking  if  he  acknowl- 
edge it  to  be  his  "  work."  "  It  has  even  been  held  that 
there  may  be  neither  word  nor  act  on  the  part  of  the 
testator ;  that  if  from  the  circumstances,  and  from  the 
fact  of  having  witnessed  other  wills  for  the  same  tes- 
tator, the  witness  know  the  instrament  to  be  a  will,  it 
is  sufficient.^  But  the  safer  rule  appears  to  be  that  there 
most  be  some  word  or  sign  by  the  testator,  or  some 
one  acting  for  him,  in  his  presence  and  hearing,  indi- 
cating that  it  is  his  will  and  signature ;  ^*  that  the  wit- 
nesses must  learn  the  fact  that  the  paper  is  his  will 
from  the  testator  himself,  it  not  being  sufficient  that 
they  know  it  from  some  one  else,  or  from  the  circum- 
stances and  occasion.^^  A  statement  in  the  attestation 
clause  that  the  instrument  is  a  will,  if  not  read  to  the 
witnesses,  is  not  a  sufficient  declaration  or  publication 
of  the  will.^*  Where  it  is  the  will  which  the  statute  re- 
quires to  be  acknowledged,  or  when  it  requires  a 
"  declaration  or  publication  "  of  the  will,  an  acknowl- 
edgment of  the  signature  only  cannot,  of  course,  be 
deemed  a  compliance  therewith.  So  that  where  the 
weight  of  evidence  seemed  to  show  that  the  testatrix 
went  to  one  of  the  witnesses  with  a  pax>er  so  folded  that 
he  could  see  only  the  last  line  of  the  attestation  clause, 
and  asked  him  if  he  would  witness  her  signature,  it 
was  decided  not  to  be  a  sufficient  publication."  Nor  is 
it  necessary  in  the  acknowledgment  of  the  will,  as  it  is 
in  the  case  of  acknowledgment  of  the  signature,  ttiat 
the  witnesses  should  see,  or  be  able  to  see,  the  testator's 
name  upon  the  writing."    Thus,  where  an  instrument 
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written  upon  one  side  of  a  piece  of  paper,  and  already 
signed,  was  declared  by  the  testator  to  the  subscribing 
witnesses  to  be  his  will,  although  he  did  not  subscribe 
in  their  presence,  and  it  did  not  appear  that  they  saw  his 
signature,  it  was  nevertheless  considered  a  sufficient 
publication.^*  A  will  must  be  declared  or  published  at 
the  time  it  is  made  or  acknowledged. 20  Some  act  or 
declaration  should  be  shown  whereby  the  testator,  at 
the  time  of  the  execution.  Indicated  that  the  instrument 
was  his  will,  and  desired  the  witnesses  to  sign  it  as 
such.^  But  this  declaration  need  not  bo  made  in  the 
very  act  of  signing ;  it  is  sufficient  if  done  on  the  same 
occasion,  and  as  part  of  the  same  transaction."  In 
New  York,  publication  and  acknowledgment  are  both 
made  necessary  by  statute.  Each  must  be  distinctly 
proved;  neither  alone  is  deemed  to  prove  the  other.*^ 
But  the  failure  of  the  witnesses  to  remember  whether 
publication  was  made  does  not  defeat  the  will  when  the 
attestation  clause  recites  the  fact.^*  If  the  witnesses 
cannot  remember  whether  or  no  there  was  an  actual 
acknowledgment,  a  declaration  by  one  of  them  that  it 
was  his  custom  never  to  attest  an  Instrument  without 
hearing  it  acknowledged,  is  good  evidence  for  the 
jury ;  ^  and  it  may  be  established  by  the  testimony  of 
one  attesting  witness  in  opposition  to  the  other,  the 
presumption  being  in  favor  of  publication.^^  It  is  es- 
sential in  good  pleading  to  aver  that  the  will  was  signed 
and  published  by  the  testator,  in  the  presence  of  the 
required  number  of  witnesses." 

1  Lane  v.  Lane,  95  N.  Y.  404 ;  Ooffln  v.  Coflfln.  23  N.  Y.  9 ;  Lewis  v. 
Lewis,  11  N.  Y.  2:0;  Brlnkerhoff  v.  Kemsen,  8  Paige,  488;  S.  C.  26 
Weiirl.  S2o ;  Vanghun  v.  Burforrt,  3  Bradf.  78 ;  Oomboult  v.  Public 
Administrator,  4  Bradf.  226;  Darling  v.  Arthur,  22  Tliin,  84;  Von 
Hoffman  v.  Ward,  4  Redf.  244 ;  Segulne  v.  Seguine,  2  Barb.  885;  Rob- 
inson V.  Smith,  13  Abb.  Pr.  359. 

2  Darling  v.  Arthur,  22  Hun,  84.    Cf.  Van  Hooser  v.  Van  Hooser 
1  Redf.  365. 

8  Von HofCtuou V.Ward, 4 Bedl 214. 
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4  Buecesslon  of  Morales,  IB  La.  An.  367 ;  Buntln  v.  Jobnaon,  2S  La. 

An.  790. 

5  Carle  v.  UnderhlU,  8  Bradf.  lOt 

6  In  re  Rawlins,  3  Curt,  828  ;  In  re  Warden,  2  Cart.  831 

7  /«/m,i35. 

8  8wett  V.  Boardman,  1  Mass.  2S8  ;  2  Am.  Deo.  16. 

9  Den  v.  Mltton,  7  Halst  (Ist  ed.)  70 ;  Tuniaon  v.  Tunteon,  4  Bradf. 
188. 

JO  Gombault  v.  Public  Administrator,  4  Bnvdf.  2% ;  Van  Hoosor  t». 
Van  Hooser,  1  Kedf.  :m  ;  Allison  v.  Allison, 46  111.81  ;  Cotlln  f.Cotfln, 
23  N.  Y.  \} ;  In  re  Davis,  2  KoO.  Ecc.  887 ;  Parier  v.  Parker,  Mllw.  bi&, 

11  Johnson's  Estate.  «7  Cal.  639;  Repve  r.  Crosby,  3  Redf.  74; 
Jaoaison  v.  Jamlsun,  -I  Bradf.  188 ;  Harrington  v.  Steers,  82  111.  50.  (y. 
Coffin  1'.  Cortin,  2:{  N.  Y.  9;  Tarrant  v.  Ware,  25  N.  Y.  425.  Contra^ 
Caleb  V.  Douglass,  16  La.  An.  827. 

12  Larabee  v,  Ballard,  1  Demarest,  496L 

13  In  re  Beckett,  35  Hun,  447. 

14  Ludlow  V.  Ludlow,  30  N.  J.  Eq.  5')7  ;  Smith  t».  Smith,  2  Lana  206 ; 
Peck  V.  Gary,  27  N.  Y.  y ;  Gilbert  t».  Knox,  52  N.  Y.  125. 

15  Lewis  t>.  Lewis,  11  N.  Y.  230 ;  Hunt  t»,  Mooltrie,  3  Bradf.  322 ;  8.  C. 
26  Barb.  252 ;  8.  C.  reversed  In  23  N.  Y.  3JM ;  Nipper  v.  Oroesbeck,  22 
Barb.  670. 

16  Remsen  v.  Brlnkerhoflf,  28  Wend.  825,  Cff.  Brinkerhoff  v.  Rera- 
sen.  8  Paige,  488 :  Brown  i>.  De  Helding,  4  Sand.  10 ;  Baskln  v.  Basicin, 
4^  Barb.  200 ;  Burritt  v.  ailllraan,  16  Barb.  198 ;  Abbey  v.  Christy,  49 
Barb.  276. 

17  Porteus  v.  Holm,  4  Demarest,  14. 

18  British  Museum  v.  White,  8  Moore  A  P.  (589 ;  S.  C.  6  Bing.  310 ; 
Wright  V.  Wright,  5  Moore  <fc  P.  316 ;  8.  C.  7  Blng.  457 ;  Johnson  v. 
Johnson.  1  Cromp.  <&  M.  140  ;  Hudson  v.  Parker,  1  Rob.  Ecc.  14  ;  8.  C. 
8  Jur.  7S6 ;  Gaze  i'.  Gaze,  3  Curt.  461 ;  8.  C.  7  Jur.  sm ;  Elbeck  v.  Gran- 
berry,  2  Hay w.  (N.  C.)  233.  Qf.  Dewey  v.  Dewey,  1  Met  349,  and  cases 
cited.  S  35. 

10  Buckhout  V.  Fisher,  4  Demarest.  277. 

20  Walsh  V.  LafRin,  2  Demarest,  498 ;  Doe  v.  Roe,  2  Barb.  2P0 ; 
Ruben  V.  Hicks,  3  Bradf.  853  ;  Elbeck  r.  Grauberry,  2  Hay w.  (N.  C.) 
282. 

21  1  Bigelow's  Jarman  on  Wills,  104,  n. ;  citing,  Baglpy  v.  Black- 
man.  2  Lans.  41 ;  Hunt  %\  Mooltrie,  3  Bradf.  322  ;  Tunison  v.  Tunlson, 
4  Bradf.  188 ;  Rutherford  v.  Rutherford,  1  Denio,  33 ;  Brown  v.  De 
Sending,  4  Sand.  10. 

22  In  re  Collins,  5  Redf.  20. 

23  1  Bigelow's  Jarman  on  Wills,  104,  n. ;  citing,  Basktn  v.  Baskin, 
48  Barb.  2iK) ;  Lewis  v.  Lewis,  11  ^^  Y.  220. 

24  Remsen  v.  Brinkerhoff,  26  Wend.  826 ;  Ela  v.  Edwards,  16  Gray, 
91,  99. 

25  Hngbos  t'.  Hughes,  81  Ala.  519  ;  Pate  v.  Joe,  8  Marsh.  J.  J.  113 ; 
JJawyer  v.  Smith,  8  Mich.  411. 

26  Auburn  Seminary  v.  Calhoun,  25  N.  Y'.  422. 

27  Morehouse  v.  Cotheal,  1  Zab.  480, 488, 
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§  3d.  Acknowledgment  of  the  signature. — Where  the 
statute  requires  an  acknowledgment  of  the  signature 
only,  it  need  not  be  expressly  made ;  a  mere  statement 
by  the  testator  that  the  paper  is  his  will,  and  a  request 
to  the  witnesses  to  attest,^  or  ft  direction  to  the  witnesses 
to  put  their  names  under  his,*  or  simply  a  request  to 
sign  the  paper,  made  either  by  the  testator  or  by  some 
one  in  liis  presence,  is  a  substantial  and  sufficient  com- 
pliance with  the  requirement.^  But  wJiere  there  is  no 
fonnal  attestation  clause,  and  no  affirmative  evidence 
that  at  the  time  of  execution  the  deceased's  name  was 
on  the  paper,  the  mere  fact  that  it  had  been  produced 
to  the  witnesses,  and  that  they  had  been  requested  to  sign 
it  as  a  paper,  is  not  in  itself  sufficient  to  justify  the  court 
in  drawing  the  inference  that  it  was  already  signed  by 
the  deceas:ed.*  The  witnesses  must  at  the  time  of  the 
acknowledgment  see,  or  have  the  opportunity  to  see  the 
signature  of  the  testator  ;*  and  if  they  do  not,  it  will  not 
remedy  the  matter  that  the  Signature  is  actually  there, 
or  for  the  testator  to  say  that  the  paper  is  his  will,  or 
that  his  signature  is  inside  the  paper.®  Also  where  the 
paper  was  not  signed  in  the  presence  of  the  witnesses, 
and  was  so  folded  that  they  could  not  see  whether  it  had 
been  subscribed  by  the  testator  or  not,  even  his  declar- 
ing "the  within  to  be  ray  aOt  and  deed,'*  was  held  an 
insufficient  acknowledgment.^  Where  the  will  has  been 
signed  for  the  testator  by  another  person,  in  the  absence 
of  the  attesting  witnesses,  the  acknowledgment  need 
not  be  in  any  particular  form,  it  is  sufficient  if  the 
witnesses  are  made  to  understand  by  signs  or  attending 
circumstances,  that  the  testator  acknowledges  the  sig- 
nature as  his,  and  the  instrument  to  be  his  will.^  And 
from  such  acknowledgment  it  will  be  presumed  that 
the  signature  was  made  by  authority  of  the  testator.® 
But  where  one  of  the  witnesses  saw  the  testator's  name 
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signed  to  the  will  by  a  third  person,  in  the  presence  and 
by  the  direction  of  the  testator,  but  did  not  hear  him 
acknowledge  it  as  his  will,  and  the  other  witness,  who 
attested  the  will  the  next  day,  lieard  the  testator  say 
it  was  his  will  without  expressly  acknowledging  the 
signature,  it  was  held  that  the  will  was  not  duly  proved 
so  as  to  devise  realty.^  A  failure  to  acknowledge  a  sub- 
scription made  when  the  witnesses  were  not  present, 
is  fatal  to  the  will.  The  formality  of  tlie  attestation 
clause  cannot  afford  a  presumption  of  proper  attesta- 
tion, when  the  evidence  shows  there  was  none."  "  If 
a  person's  name  appear  to  an  instrument  purporting  to 
be  his  will,  and  h^  acknowledge  to  the  witnesses  that 
name  to  have  been  subscribed  by  him,  or  subscribed 
for  him  at  his  request,  or  with  his  consent,  and  adopted 
by  him  as  his  own  act,  it  is  a  good  subscription  of  the 
paper  as  a  will.  In  the  absence  of  a  subscription  in  the 
presence  of  the  witnesses,  there  must  be  substantially 
such  an  acknowledgment ;  and  the  law  will  not  deem 
suflftcient  proof  of  subscription  that  does  not  come  up 
to  this."  ^2  For  example,  an  illiterate  testator  made  his 
mark,  and  had  his  name  written  for  him  by  a  friend ; 
he  then  went  to  two  persons  and  asked  them  to  witness 
his  will,  which  they  did,  but  without  the  testator  call- 
ing their  attention  to  the  fact  that  the  subscription  of 
his  name  had  been  made  by  his  authority;  and  the 
court  held  that  there  had  been  no  proper  acknowledg- 
ment of  the  signature.^*  And  if  one  of  the  witnesses 
neither  saw  the  testator  subscribe,  nor  heard  him  ac- 
knowledge the  slgcnature,  it  is  fatal  to  the  validity  of  the 
wiU." 

1  Dewey  v,  Dewey,  1  Met.  349 ;  Hogan  v.  Grosvenor,  10  Met.  54 ; 
Baskin  v.  Baskin,  48  Barb.  200;  In  re  Davis,  3  Curt.  74a ;  in  re  Ash- 
more,  3  Curt.  756  :  S.  C.  7  Jur.  1045 ;  Ovtrlllim  v.  Gwillim,  »  Swab.  <fe  T. 
200;  8.  C.  29  Law  J.  Prob.31 ;  In  re  Huckvale,  Law  R.  1  Pro.  &  D.  375; 
Beckett  v.  Howe,  Law  R.  2  Pro.  A  D.  1 ;  Blake  v.  Knight,  3  (.'urt.  647. 
Contrch  Taney's  Estate,  My  rick's  Prob.  210, 21 L 
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2  In  re  Philpot,  3  Notes  of  C.  2 ;  Gaze  v.  Oase,  8  Curt.  451 ;  8.  C.  7 
Jur.  803 ;  1  Jarman  on  Wills,  108. 

3  K«lffwln  V.  Kelsrwin,  3  Curt  fi07 ;  8.  C.  7  Jur.  840 ;  In  re  Bosanqnet, 
2  Rob.  tec.  577  ;  Fauldsf.  Jackson,  6  Notes  of  C.  8upp.  1  ;  In  re  Jones, 
1  Deane,  3  ;  1  Jur.  N.  8.  1096 ;  Inglesant  v.  Injflesant,  Law  R.  3  Pro.  & 
T).  172 ;  I  Jarman  on  Wills,  109.  Otmtra^  Morritt  v.  Douglass,  Law  R.  3 
Pro.  (&  D.  1  ;  Chaffee  v.  Baptist  Missionary  Convention,  10  Paige,  85. 

4  Fischer  v.  Popham.  Law  R.  3  Pro.  A  D.  246,  249;  Pearson  v. 
Pcurso.i,  Law  R.  2  Pro.  &  D.  451.    Of.  Cooper  v.  Bockett,  3  Curt.  648. 

o  Etohlson  V.  Efhison,  53  Md.  348 ;  In  re  Harrison,  2  Curt.  863  ; 
Ilott  V.  Gengp,  3  Curt.  1«» :  8.  C.  4  Moore  P.  C.  C.  2fio ;  S.  C.  8  Jur.  323 ; 
111  T2  Swinford.  Law  R.  1  Pro.  <fe  D.  6:^1  ;  Faulds  v.  Jackson,  6  Notes  of 

C.  Snpp.  1 ;  Hudson  v,  Parker,  1  Rob.  Ecc.  14 ;  8.  C.  8  Jur.  786 ;  8haw  v. 
Neville,  1  Jur.  N.  8.  408.    Contra,  Beckett  v.  Howe,  Law  R.  2  Pro.  & 

D.  1  ;  Willis  t'.  Moot,  36  N.  Y.  486.    Qf.  Dewey  v.  Dewey,  1  Met.  849  ; 
Ela  V.  Edwards,  16  Gray,  91. 

6  Blake  v.  Blake,  7  Prob.  Div.  102 ;  following,  Hudson  v.  Parker,  1 
Rob.  E^;c.  14  ;  disapproving,  Becket  v.  Howe,  Law  R.  2  Pro.  <&  D.  1. 
Cy.  In  re  Harrison,  2  Curt.  863. 

7  Lewlsr.  Lewis,  UN.  Y.  220. 

8  Hnyups  v.  Hay»ios,  33  Ohio  St.  598  ;  31  Am.  Rep.  579  :  8.  C.  1  Am. 
Prob.  Rep.  263.    Cf.  Taney's  Estate,  Myrick's  Prob.  210, 21L 

9  Haynes  v.  Ilaynes,  33  Ohio  8t.  508  ;  31  Am.  Rep.  579. 

10  Burwell  i».  Corbin,  1  Rand.  131 ;  10  Am.  Dec.  494. 

11  In  re  Rumsey,  3  Demarest,  49-1. 

12  Sistors  of  Charity  t'.  Kellv.  67  N.  Y.  409, 413 ;  Chaffee  v.  Baptist 
Missionary  Convention,  10  Paige,  8.j  ;  Lewis  v.  Lewis,  11  N.  Y.  220. 

13  Taney's  Estate,  Myrlpk's  Prob.  210. 

14  Ludlow  V.  Ludlow,  35  N.  J.  Eq.  480 ;  Rutherford  v.  Rutherford,  I 
Denlo,  33 :  In  re  Killick,  3  Swab.  &  T.  578. 

J  36.  Publication  as  distingiiislied  A:om  acknowledgment. 
— Acknowledgment  of  his  signature  by  the  testator,  or 
acknowledgment  of  the  will,  stand  in  lieu  of  signing  in 
the  presence  of  the  witnesses ;  but  in  those  States  where 
publication  of  the  instrument  as  a  will  is  required,  it 
must  be  done  whether  the  testator  sign  in  the  presence 
of  the  witnesses  or  not.*  The  purpose  of  the  statute  in 
requiring  the  testator  to  declare  the  writing  to  be  his 
will,  is  to  make  sure  that  he  is  aware  of  its  nature,  and 
that  he  be  not  Imposed  on  and  procured  to  sign  a  will 
when  he  supposes  it  to  be  dome  other  instrument.*  The 
witnesses  knowing  it  to  be  a  will  is  of  do  moment,  ex- 
cept that  their  being  informed  of  the  nature  of  the  in- 
strument by  the  testator,  or  in  his  presence,  makes  it 
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certain  that  he  knows  its  character.*  The  testator  Is  re- 
quired by  statute  to  declare  the  instrument  to  be  his  will 
in  the  States  of  New  York,  Kew  Jersey,  Arkansas,  and 
California,  also  in  Dakota,  Montana,  and  Utah.*  It  is 
the  long  established  doctrine  both  in  England  and  in 
the  United  States,  says  Schouler,  that  in  the  absence  of 
a  statute  expressly  requiring  publication,  a  will  may  be 
duly  executed  by  a  testator,  without  a  word  uttered  by 
him  to  show  what  is  the  nature  of  the  instrument  which 
the  w^itnesses  are  called  upon  to  subscribe.^  But  it  is 
submitted  to  the  learned  reader  that  in  those  States  whose 
statutes  follow  the  language  of  the  Victorian  statute,  by 
which  it  is  the  signature  and  not  the  will  which  is  to  be 
acknowledged,  and  that,  too,  only  in  lieu  of  signing  in 
the  presence  of  the  witnesses,  publication  of  the  instru- 
ment as  a  will  is  not  necessary  in  the  absence  of  a  further 
provision  requiring  it ;  wiiileon  the  other  hand,  in  those 
jurisdictions  where  the  language  of  the  statute  follows 
the  wording  of  the  Statute  of  Frauds,  under  which  it  was 
the  will  and  not  the  signature  that  was  attested  by  the 
subscribing  witnesses,  the  distinction  between  acknowl- 
edgment and  publication  is  not  found  clearly  drawn, 
and,  notwithstanding  the  absence  of  a  statutory  pro- 
vision expressly  requiring  publication,  it  is  rendered 
necessary  by  the  decisions  of  the  courts,  whenever  the 
testator  does  not  sign  in  the  presence  of  the  witnesses, 
and  may  be  extended  to  cases  in  which  he  does."  The 
matter  is  thus  left  in  much  confusion.^  Some  of  the 
cases,  while  not  expressly  declaring  publication  to  be 
necessary,  yet  require  it  to  be  proven  that  the  testator 
knew  the  testamentary  character  of  the  instrument.* 
In  other  instances,  while  the  formality  has  not  been  dis- 
pensed with,  it  has  been  held  unnecessary  to  prove  an 
actual  publication,  and  that  it  might  be  inferred  from 
the  circumstances  of  the  case,'  from  the  formal  execu- 
Beach  Wills.— 6. 
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tion  of  the  instrnmentji^'  the  writing,  signing,  and  attest- 
ing." Other  authorities  hold  that  the  witnesses  may  be 
deceived  and  made  to  believe  the  will  to  be  a  deed." 
In  Pennsylvania,  it  is  sufficient  for  the  testator  to  de- 
clare the  instrument  to  be  his  act  and  deed ;  ^  and  in 
Mississippi,  publication  is  not  necessary."  Neither  is 
it  required  in  Maryland,"  Minnesota,^^  Iowa,"  and 
Wisconsin.^ 

1  Fusilier's  Estate,  Myrlck's  Prob.  40.  Cf.  Heyer  «.  Bezger,  1 
Boff.  Ch.  L 

2  Aubam  Seminary  v.  Calhoun,  25  N.  T.  422, 42Sw 

3  Auburn  Seminary  v.  Calhoun,  25  N.  Y,  422^  425. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 188<;),  g  2&12 ;  ailbert  v.  Enox. 
S2  N.  Y.  125;  Heyer  v.  Ber&rer,  1  Hoff.  Ch.  i;  Lewis  v.  Lewis,  13 
Barb.  17 ;  Torrv  v.  Bowen,  15  Barb.  304 :  Newhouse  v.  Godwin,  17 
Barb.  236;  Abbey  v,  Christy,  49  Barb.  278;  Auburn  Seminary  v. 
Calhoun.  62  Barb.  381 ;  McKlnley  v.  Lamb,  64  Barb.  199 ;  Remsen  v. 
Brlnkerhoflf,  26  Wend.  825;  Coffin  «.  Coffin,  23  N.  Y.  9;  Harris'  Will, 
1  Tuck.  293 ;  Harder's  WUl,  1  Tuck.  428 ;  Rngg  v.  Buffg.  83  N.  Y.  592 ; 
Walsh  V.  Walsh,  4  Bedf.  165 ;  In  re  Collins,  5  Bedi.  20 ;  Baskln  v. 
Baskin,  48  Barb.  200 ;  Sisters  of  Charity  t;.  Kelley,  67  N.  Y.  409  ;  Sey- 
mour V.  Van  Wyck,  6  N.  Y.  120 ;  Wilson  v.  Heterick,  2  Bradl.  427 ; 
Fusilier's  Estate,  Myrfck's  Prob.  40;  Taney's  Estate,  My  rick's  Prob. 
210, 211 ;  Ludlow  v.  Ludlow,  36  N.  J  Eq.  697 ;  S.  C.  3  Am.  Prob.  Rep. 
241 ;  Den  v.  Mitton,  7  Halst.  (1st  ed.)  70 ;  Morehouse  v.  Cotheal,  1 
Zab.  480 ;  Combs  v.  Jolly,  3  N.  J.  Eq.  625 ;  Mickle  v.  Matlack,  2  Har. 
(N.  J.)  27. 

6  Schonler  on  Wills,  ?  328 :  citing,  Moodle  v.  Beid,  7  Taunt  361 ; 
and  eontrai  Boss  v.  Ewer,  8  Atk.  156 ;  l>oe  v.  Burdett,  4  Ad.  &  E.  14. 

6  Swift  V,  Wiley,  1  Mon.  B.  114, 117 ;  Griffith  v.  Griffith,  6  Mon.  B. 
611 ;  Adams  v.  Field,  21  Vt  256 ;  Roberts  v.  Welch,  46  Vt.  164  ;  Hoflf- 
man  v.  Hoffman,  28  Ala.  535;  Succession  of  Morales,  16  La.  An.  267 ; 
Buntln  V.  Johnson,  28  La.  An.  796 ;  Abbott  v.  Abbott,  41  Mich.  540 ;  8.  C. 
1  Am.  Prob.  Rep.  326 :  Raudebaugh  v.  Shelley,  8  Ohio,  307 ;  Oden- 
waelder  v.  Schorr.  8  Mo.  App.  458 ;  Cravens  v.  Faulconer,  28  Mo.  19 ; 
Ross  v.  Ewer,  3  Atk.  156 ;  Qerrish  v,  Nason,  22  Me.  438. 

7  Dickie  V.  Carter,  42  HI.  378.    Contra,  Allison  v.  Allison,  46  HI.  61. 

8  Worthington  v.  Klemm,  10  N.  E.  Rep.  (Mass.  1887)  522;  Verdler 
V.  Verdler,  8  Rich.  i:« ;  Black  v.  Ellis,  3  HUl,  68 ;  Young  v.  Barnet,  27 
Gratt.  96 ;  Beane  v.  Yerby,  12  Gratt.  239 ;  Brown  v.  McAllister,  M  Ind. 
375 ;  Dickie  v.  Carter,  42  HL  876 ;  ChiUey  v,  CblUey,  34  Me.  162 ;  Small 
V,  Small,  4  Me.  220. 

9  Rogers  v,  Deamond,  13  Ark.  474. 

10  Smith  V.  Dolby,  4  Har.  (N.  J.)  350. 

11  Osborn  v.  Cook,  11  Cush.  532 ;  Hogan  v.  Grosvenor,  10  Met  64 ; 
Tilden  v.  TUden,  13  Gray,  110.  Contra  (an  old  case),  Swett  v.  Board- 
man,  1  Mass.  258 ;  Dean  v.  Dean,  27  Vt  746;  Adams  v.  Field,  21  Vt. 
256 ;  Flood  V.  Pragoff,  79  Ky.  607 ;  Ray  v.  Walton,  2  Marsh.  A.  K.  74  ; 
Swift  V.  Wiley,  1  Mon.  B.  118 ;  Soward  v.  So  ward,  1  Duval,  131. 

12  IJarman  on  WUls,  ua    QT.  Willis  v.  Lowe,  6  Notes  of  C.  4821 
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13  Loy  v.  Kennedy,  1  Watts  <fr  &  886 ;  Miller  «.  McNeill,  85  Fa.  SL 
217. 

14  Watson  V.  Pipes,  32  Miss.  451. 

15  Higglns  V.  Carlton,  28  Md.  115 ;  Etchlson  v.  Etchlson,  58  Md.  848, 

16  In  re  Allen's  WUl,  25  Minn.  39  ;  8.  C.  1  Am.  Prob.  Rep.  580. 

17  In  re  Hnlse's  Will,  52  Iowa,  662 ;  8.  C.  1  Am.  Prob.  Rep.  352. 

18  Meurer's  Will,  44  Wis.  882.     Qf,  Webb  v.  Fleming,  80  Qa.  808 ; 
Huffv.  Huff,  41  Ga.  696. 

i  87.  What  constitnteB  the  presenoe  of  witnessei.^ 
There  seern  to  be  no  cases  explicitly  defining  the  phrase 
*'in  the  presence  of  the  witnesses."  In  New  York 
there  is  a  case  laying  down  the  rule  that  under  the 
statute  of  that  State  requiring  a  testator  to  subscribe 
his  will  "  in  the  presenoe  of  each  of  the  attesting  wit- 
nesses," each  witness  most  see  the  testator  sign,  or 
must  during  the  act  of  signing,  have  his  attention 
directed  to  it.^  And  In  a  Maryland  case,  one  of  the 
witnesses  was  behind  the  testator  assisting  in  holding 
him  up,  and  did  not  see  him  make  his  mark,  although 
he  was  in  a  position  where  he  might  have  seen,  and  it 
was  decided  that  his  attestation  was  not  invalidated 
thereby.'  So  in  England,  it  was  held  that  as  the  wit- 
nesses had  seen  the  testatrix  write  what  the  court  pre- 
sumed to  be  her  signature,  it  was  sufficient,  although 
they  did  not  see  the  name  and  she  did  not  acknowledge 
it  as  her  signature,'  and  the  general  rule  would  seem 
to  be  that  to  sign,  or  acknowledge,  or  publish  in  the 
"presence  of  witnesses,"  the  testator  should  occupy 
such  a  position  as  that  they  may  hear  and  understand 
his  words,  or  see  or  have  the  opportunity  of  seeing  his 
signature  upon  the  paper> 

1  In  re  Gardiner,  3  Demarest,  98. 

2  Etchlson  v.  Etchlson,  53  Md.  348. 

8   8mith  v.  Smith,  Law  R.  1  Pro.  A  D.  148. 
4    QT.  Cases  cited  supra,  2  35,  n.  5. 

§  88.  Of  the  BixniiltaneoTUi  presenoe  of  witneesos.— The 
statute  of  1  Victoria,  ch.  26,  §  9,  added  the  requisite  not 
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found  In  the  Statute  of  Frauds,^  that  the  signing  or  ac- 
knowledgment should  be  before  witnesses,  all  "present 
at  the  same  time."  '  '*  American  Codes  will,  on  inspec- 
tion, be  found  to  vary  on  this  point,"  >  and  there  seems 
generally  to  have  been  little,  if  any,  litigation  in  this 
country  bearing  directly  upon  the  subject.  In  New 
York,  it  has  been  held  that  the  testator  must  declare 
the  instrument  to  be  his  will  in  the  presence  of  all  the 
witnesses.  It  is  not  sufficient  to  make  the  declaration 
in  the  presence  of  one  witness,  and  to  sign  it  in  the 
presence  of  the  others,  who  subscribe  as  witnesses  at 
his  request.*  But  there  are  other  cases  in  the  same 
State  which  would  seem  to  hold  the  contrary .>  In 
Maryland,  it  is  held  that  although  the  testator  may  not 
have  signed  in  the  presence  of  all  the  witnesses  at  once, 
and  the  witnesses  did  not,  in  fact,  write  their  names  at 
one  time,  yet  if  the  testator  acknowledged  his  signature, 
and  declared  it  to  be  his  will  to  all  of  them  at  once,  and 
those  who  had  before  written  their  names  as  witnesses 
then  re-affirmed  their  signatures,  it  is  an  effective  exe- 
cution and  attestation.'  In  Virginia,  there  are  cases  on 
this  point,  taking  the  position  that  **  present  at  the 
same  time  "  means  present  at  different  times.^  And  in 
Georgia,  the  simultaneous  presence  of  the  witnesses  is 
not  required.* 

1  Smith  «.  Oodron,  2  Ves.  455 ;  Ellis  v.  Smith,  1  Ves.  Jr.  It 

2  In  re  Allen,  2  Cort.  881 ;  In  re  Simmonds,  A  Curt.  79 ;  Moore  v. 
Klngr,  8  Cart  20 ;  a  0. 2  Notes  of  C.  45 ;  S.  C.  7  Jur.  205  ;  Cook  v.  Par> 
sons,  Prec  Cb.  184 ;  Dormer  v.  Thar  land,  2  P.  Wms.  506 ;  Smith  v. 
Smith,  Law  B.  1  Pro.  A  D.  143.  Qf,  Hindmarsb  v,  Charlton,  8  H.  L. 
Cas.  130 ;  &  C.  1  Swab.  <fr  T.  43a. 

8   Schooler  on  Wills,  S  327. 

4  Seymour  v.  Van  Wyck,  6  N.  Y.  120. 

5  Segnine  v.  Seguine,  2  Barb.  885 ;  Bobinson  v.  Smith,  18  Abb.  Pr. 
8S9;  Barry  v.  Brown,  2  Oemarest,  809.  CT,  Webb  v.  Fleming,  80  Ga. 
806,812. 

6  Moale  V,  Catting,  50  Md.  510, 61ft. 

7  Green  v.  Grain,  12  Gratt  262 ;  Beane  «. Terby,  12  Gratt  239 ;  Par- 
ramore  v.  Taylor,  11  Gratt.  220. 

8  Webb  v.  Fleming,  80  08.806,8121   QT.  Qa.  Code,  { 2383. 
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§  89.  Of  atteatatioxL  in  general.  — In  making  it  reqai- 
site  to  the  validity  of  a  will  that  there  should  be  attest- 
ing witnesses  who  shall  subscribe  their  names  to  the 
writing,  the  law  has  a  threefold  purpose,  the  identifi- 
cation of  the  paper,^  the  protection  of  the  testator  from 
deception  and  fraud,^  and  the  ascertainment  of  his 
testamentary  capacity.'  Under  the  modem  practice  in 
Sngland,  and  in  a  majority  of  the  united  American 
States,  the  attestation  of  the  witnesses  is  primarily  to 
the  signature  of  the  testator,  to  enable  them  to  testify 
tiiat  the  deceased  subscribed  his  name  to  the  identical 
piece  of  paper  on  which  they  wrote  their  own.*  It  is 
not  necessary  that  there  should  be  a  formal  attestation 
clause.*  Where  one  of  the  witnesses,  being  a  clerk  of 
court,  attached  his  official  certificate  of  acknowledgment 
of  the  testator's  signature,  it  was  held  sufficient.^  The 
attestation  clause  may  consist  of  the  single  word  ^'  wit- 
ness,"^ or  "test,"*  or  there  may  be  no  words  at  all.' 
For  the  attestation  clause  is  no  part  of  the  execution 
of  a  will,  although  it  is  useful  where  a  witness  is  dead 
or  forgetful,  to  raise  a  presumption  of  the  truth  of  its 
recitals.^*)  The  efi'ect  of  a  statement  in  the  attestation 
clause  is  to  throw  the  burden  of  proving  the  contrary 
npon  the  opponents  of  the  will.^^  Where  there  is  every 
appearance  on  the  face  of  the  paper  that  it  was  duly 
executed,  and  the  conduct  of  the  testator  showed  an 
anxious  and  intelligent  desire  to  do  everything  regu- 
larly, the  presumption  omnia  Hie  esse  acta  is  not  re- 
butted by  the  evidence  of  the  witnesses,  who  appeared 
to  have  been  nervous  and  confused  on  the  occasion  of 
the  attestation,  and  whose  recollection  of  what  took 
place  was  evidently  imperfect.^^  So  that  when  a  will 
contains  a  full  attestation  clause,  the  mere  non-recol- 
lection of  a  witness  in  regard  to  the  circumstances  of 
its  execution,  will  not  justify  a  finding  that  the  statu- 
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tory  requirements  have  been  disregarded."  For  ex- 
ample, if  the  witnesses  fail  to  prove  that  they  were 
requested  by  the  testator  to  sign  the  will  as  such,  but 
the  attestation  clause  recites  such  a  request,  the  recital 
supplies  the  defect  in  the  testimony  of  the  witnesses, 
especially  where  the  will  was  executed  in  the  presence 
of  an  attorney  who  signed  as  a  witness,  but  being  dead 
was  not  called."  When  the  witnesses  do  not  remember, 
the  fact  that  they  signed  in  the  presence  of  the  testator 
may  be  established  by  circumstantial  evidence.*^  On 
the  other  hand,  it  has  been  ruled  that  whether  the  at- 
testation clause  recites  it  as  a  fact  or  not,  if  the  point  is 
raised  that  the  will  was  not  signed  in  the  presence  of 
the  testator,  clear  proof  of  compliance  with  that  formal- 
ity will  be  required.^'  And  "if  on  examining  all  the 
witnesses  and  considering  the  attending  circumstances, 
a  reasonable  doubt  remains  whether  one  or  more  of 
the  directions  of  the  statutes  have  not  been  omitted, 
the  probate  must  be  refused,  although  it  may  appear 
probable  that  the  paper  expresses  the  testator's  inten- 
tions." "  The  New  Jersey  rule,  however,  is  that  where 
it  is,  at  most,  doubtful  from  the  evidence  whether  the 
statements  of  the  attestation  clause  are  true,  the  pre- 
sumption that  the  facts  were  in  accordance  with  its 
recitals  is  not  overcome."  On  the  death  of  the  wit- 
nesses, or  on  the  failure  of  their  memory,  the  proof  of 
the  fact  of  execution  begets  a  presumption  that  all  the 
details  of  the  statutory  requirements  were  complied 
with,  whether  so  stated  in  the  attestation  clause  or  not, 
unless  the  contrary  be  proven.**  If  witnesses  be  dead 
or  out  of  the  State,  proof  of  their  handwriting  is  suf- 
ficient evidence  of  a  compliance  with  the  statute,* 
although,  of  course,  the  presumption  of  due  execution 
is  clearly  rebutted,  where  it  is  sworn  by  competent  per- 
sons that  the  names  of  the  ostensible  witnesses  are 
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lictitions  and  are  in  the  testator^s  own  handwriting.*^ 
A  will  may  be  established  against  the  testimony  of 
one  or  all  the  subscribing  witnesses,  if  there  be  a  full 
attestation  clause,  and  the  circumstances  show  the 
strong  probability  of  a  proper  execution."  In  a  recent 
case  in  New  Jersey,  it  was  decided  that  the  attestation 
clause  being  in  due  form,  and  the  will  appearing  on  its 
face  to  have  been  properly  executed,  probate  would  not 
be  refused  because  one  of  the  subscribing  witnesses 
testified  that  the  testator  did  not  declare  the  paper  to  be 
his  will,  and,  he  thought,  did  not  acknowledge  his 
signature,  the  circumstances  showing  that  this  witness 
must  have  known  that  the  instrument  was  a  will,  and 
his  statements  being  contradicted  by  the  testimony  of 
the  other  witness,  and  by  another  person  who  super- 
intended the  execution.^  On  the  other  hand,  the  parol 
evidence  of  attesting  witnesses  has  been  admitted  to 
vary  the  terms  of  the  attestation  clause  of  a  will  to  all 
appearances  duly  executed.^  The  presumption  omnia 
rite  acta  does  not  prevail  with  respect  to  wills  executed 
under  powers,  "There  are  some  cases  of  wills  exe- 
cuted under  powers  prescribing  certain  forms,  when  it 
has  been  held  that  the  proof  must  show  that  the  forms 
have  been  complied  with ;  and  even  though  the  wit- 
nesses be  dead  or  cannot  remember,  the  presumption 
of  compliance  does  not  arise,  unless  the  will  itself  or 
the  attestation  clause  so  states.*^  ^ 

1  Canada's  Appeal,  47  Conn.  450,  and  cases  cited  infra,  n.  4. 

2  Auburn  Seminary  v.  Calhoun,  25  N.  Y.  222,  225 ;  Lord  v.  Lord, 
58N.  H.7,10. 

8  WithuiKton  v.  Wlthlngton,  7  Mo.  689 ;  Heyward  v.  Hazard,  1 
Baym.  Ld.  835 ;  111.  Bev.  Stats,  ch.  148 ;  2  Greenleaf  on  Evidence, 
{e9L 

4  Canada's  Appeal  47  Conn.  450 ;  In  re  Hulse's  Will,  52  Iowa,  662 ; 
Flood  V.  Progoflf,  79  Ky.  607 ;  Moodie  v.  Beld,  7  Taunt.  361 ;  Boss  v. 
Ewen,  3  Atk.  156 ;  Spilsbury  v.  Burdett,  4  Ad.  &  E.  14 ;  S.  C.  6  Man.  «fc 
G.  386 ;  8.  C.  10  Clark  &  F.  340 ;  Kelgwln  v.  Keigwln,  3  Curt.  607  ;  8.  C. 
7  Jur.  840 ;  Faulds  v.  Jackson,  6  Notes  of  C.  Supp.  1 ;  Willis  v.  Lowe,  5 
Notes  of  C.  432 ;  Wyndbam  v.  Chetwynd,  1  Burr.  421 ;  Bond  v.  Sea- 
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wall,  3  Burr.  1775 ;  Wright  v.  Wright,  7  Bing.  457 ;  White  v.  British 
Museum,  6  Bing.  310;  8.  C.  3  Moore  <&  P.  689 ;  Trimmer  v.  Jackson,  4 
Burn's  Ecc.  Law  (3d  ed.;,  102. 

5  In  re  Phillips,  98  N.  Y.  267  ;  Murray  v.  Murphy,  39  Miss.  214 ; 
Moale  V.  Cutting,  59  Md.  510 ;  Jackson  v.  Chrlatman,  4  Wend.  277 ; 
Burgoyne  v.  Showier,  1  Rob.  Ecc.  5 ;  Bryan  v.  White,  2  Rob.  Ecc.  315 ; 
8.  C.  14  Jur.  791 ;  Va.  Code  of  1873,  ch.  118,  H ;  W.  Va.  Bien.  Laws  of 
1882,  ch.  84,  2  3. 

6  Franks  v.  Chapman,  64  Tex.  159. 

7  Osborn  v.  Cook,  11  Cush.  532 ;  Murphy  v.  Murphy,  24  Mo.  562 ; 
Roberts  v.  Phillips,  30  Eng.  L.  <ft  Eq.  147. 

8  Fatheree  v.  Lawrence,  33  Miss.  622. 

9  Bryan  v.  White,  5  Eng,  L.  <fe  Eq.  579. 

10  Taylor  v.  Broadhead,  5  Redf.  624. 

11  Tappen  v.  Davidson,  27  N.  J.  Eq.  459,  460 ;  Mundy  v.  Mundy,  2 
McCord,  290 ;  Allaire  v.  Allaire,  8  Vroom,  312 ;  Wright  v.  Rogers,  Law 
R  1  Pro.  <fc  D.  78. 

12  Wright  V.  Sanderson,  9  Prob.  Dlv.  149. 

13  Rolla  V.  Wright,  2  Demarest,  482 ;  Wright's  Estate,  67  How.  Pr. 
117 ;  Rugg  V.  Rugg,  83  N.  Y.  592,  594  ;  Ela  v.  Edwards,  16  Gray,  91, 99 ; 
Brown  v.  Clark,  77  N.  Y.  369 ;  Brinkerhoff  v.  Remsen,  8  Paige,  499 ; 
8.  C.  26  Wend.  332 ;  In  re  Kellum,  52  N.  Y.  617 ;  Wright  v.  Saunder- 
son,  9  Prob.  Dlv.  149. 

14  Walsh  V.  Walsh,  4  Redf.  165. 

15  Pate  t;.  Joe,  3  Marsh.  J.  J.  116 ;  Sutton  v.  Sutton,  5  Har.  (Del.) 
459 ;  Lawyer  v.  Smith,  8  Mich.  411 ;  Transue  v.  Brown,  31  Pa.  St.  92. 

16  Hitch  V.  Wells,  10  Beav.  84 ;  Doe  v.  Davis,  9  Q.  B.  648 ;  Ranciiff 
V.  Parkyns,  6  Dow,  202  ;  Brice  v.  Smith,  Willes,  1 ;  Hands  v.  James, 
Comyn.  531 ;  Croft  v.  Pawlett,  2  Strange,  1109 ;  8.  C.  8  Vin.  Abr.  128, 
pL4. 

17  Tarrant  v.  Ware,  25  N.  Y.  425,  n.  429 ;  Noding  v.  AlUston,  2  Eng. 
L.  &  Eq.  594 ;  Chaffee  t;.  Baptist  Missionary  Convention,  10  Paige,  85. 

18  Tappen  v,  Davidson,  27  N.  J.  Eq.  450, 462. 

19  Deupree  v.  Deupree,  45  Ga.  415,  442 ;  Fatheree  v.  Lawrence,  33 
Miss.  622 ;  Croft  v.  Parkhurst,  2  Strange,  1109 ;  Heard  v.  Joiner,  2 
Comyn,  531;  Clark  v.  Donnorant,  10  Leigh,  22;  Eliott  v.  Ellott,  10 
Allen,  357 ;  Ela  v.  Edwards,  16  Gray,  91 :  Barnes  v.  Barnes,  66  Me.  286 ; 
Chaffee  f.  Baptist  Missionary  Convention,  10  Paige,  85 ;  Nlckerson  v. 
Buck,  12  Cush.  344  ;  Blocher  v.  Hostetter,  2  Grant  Cas.  288 ;  Chase  v. 
Klttredge,  11  Allen,  49 ;  In  re  Dickson,  6  Notes  of  C.  278 ;  Trott 
V.  Trott,  29  Law  J.  Prob.  156  ;  8.  C.  6  Jur.  N.  S.  760 ;  In  re  Luffman,  6 
Notes  of  C.  183 ;  In  re  Johnson,  2  Curt.  341 ;  In  re  Seagram,  3  Notes 
of  C.  436 ;  In  re  Mustow,  4  Notes  of  C.  289. 

20  Chase  v.  Kittredge,  11  Allen,  49 ;  Ela  v.  Edwards,  16  Gray,  91 ; 
Nlckerson  v.  Buck,  12  Cush.  344. 

21  1  Jarman  on  Wills,  86 ;  In  re  Lee,  4  Jar.  N.  S.  790. 

22  Rugg  V.  Rugg,  83  N.  Y.  592, 504 ;  8.  C.  21  Hun,  883 ;  Auburn  Semi- 
nary V.  Calhoun,  25  N.  Y.  422;  Tarrant  v.  Ware,  25  N.  Y.  425,  n. ; 
Jauncy  v.  Thorne,  2  Barb.  Ch.  40 ;  Nelson  v.  McGiffert.  3  Barb.  158  ; 
Keating  v.  Brooks,  4  Notes  of  C.  253 ;  Brenchley  v.  Still,  2  Rob.  Ecc. 
162 ;  Cooper  v.  Bockett,  3  Curt.  648 ;  S.  C.  2  Notes  of  C.  391 ;  10  Jur.  Wil ; 
In  re  Hare,  3  Curt.  54 ;  Pennant  v.  Klngscote,  3  Curt.  642  ;  Chambers  v. 
Queen's  Proctor,  2  Curt  415 ;  Oove  v.  Garwin,  3  Curt.  151 ;  Goodllttle 
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as  Deupr*a  v.  Denpree.  45  Qt  *l^  HI ;  citlne,  1  BedHald  on  wm», 
23S.2S9;  Allen  v.  BroSstaBW,!  Cure  110. 

J  40.  AttMUtian  nnder  tbs  Lonliluw  Cods. — Tha  nuu- 
csupatlve  testament  by  public  act  ia  dictated  by  tbe  l«a- 
tator  to  a  notary  in  the  presence  of  witnesses.  Whsn  it 
has  be«ii  reduced  to  writing  the  will  must  be  read  to 
tlie  testator  in  the  presence  of  tbe  witnesses,  and  receive 
his  signature  and  theirs.*  It  the  will  bas  been  previ- 
ously preparad  by  an  attorney,  it  is  considered  a  com- 
pliance  with  the  law  If  the  jiaper  be  read  to  the  t«stator 
in  the  presence  of  the  witnessea,  and  the  words  re- 
peated hy  him  to  the  notary.'  All  these  tormalitiea 
must  be  complied  with  at  one  time  without  Interrup- 
tion, and  without  turning  aside  to  other  acts.'  It  tlie 
testator  for  any  reason,  is  unable  to  sign  the  will  him- 
self, express  mention  of  the  oaose  that  hindered  him  is 
required.  And  if  some  of  the  witnesses  cannot  write, 
the  testament  may  be  signed  by  one  witness  for  all.  A 
nuncupative  will  hy  public  act,  whicb  nowhere  con- 
tains the  declaration  that  It  was  written  by  the  rotary, 
la  a  nullity ;  and  evidence  aliande  is  ioadmissibla  to 
supply  the  omission.'  The  nunoupatlve  testament 
under  private  signature  may  be  written  either  by  the 
testator  himself  or  by  some  one  else  at  his  dictation. 
It  th9  will  has  not  been  written  lu  the  presence  ot  the 
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witnesses  the  paper  most  be  presented  to  them  by  the 
testator,  and  be  declared  by  him  to  contain  his  last  will.^ 
The  testament  under  private  signature  need  not  neces- 
sarily be  written  in  the  presence  of  the  testator.* 
Whether  the  will  has  been  prepared  in  the  presence  of 
the  witnesses  or  not,  it  must  be  read  to  them  by  the 
testator,  or  by  one  of  their  own  number  to  the  others  J 
It  must  then  be  signed  by  the  testator,  if  he  know  how, 
or  is  able  to  sign,  and  by  the  witnesses,  or  by  at  least 
two  of  them  for  the  others,  in  case  the  others  know  not 
how  to  write.  And  those  who  are  unable  to  sign  must 
affix  their  marks.^  The  person  who  drafted  the  will  is 
not  disqualified  from  being  one  of  the  five  required 
witnesses.'  Three  witnesses  residing  in  the  place  where 
the  will  is  executed  are  i;equired  for  nuncupative  wills 
both  by  public  act  and  under  private  signature,  or  five 
witnesses  residing  out  of  the  place  wlU  suffice,  provided 
more  cannot  be  obtained.^® 

1  Stimson'8  Am.  Stat.  Law  (Jan.  1, 1886),  {  2708. 

2  Qodden  v.  Burke,  35  La.  An.  IflO. 

8   Stlmson's  Am.  Stat.  Law  (Jan.  1, 1880),  {  2708. 

4   Dorrie's  Succession,  87  La.  An.  8SH, 

6  Stlmson's  Am.  Stat  Law  (Jan.  1,  1888),  S  2703 ;  La.  Bev.  Civ. 
Ctode  (1875),  il  1581, 1582 ;  Wood  v.  Boane,85  La.  An.  865. 

6  Wood  v.  Boane,  85  La.  An.  865. 

7  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2703. 

8  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2708. 

9  Wood  V.  Boane,  35  La.  An.  865.  See,  also.  La.  Bev.  C9v.  Code 
(1875),  li  1581, 1582. 

10   Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2708. 

§  41.  Of  signing  by  the  witnesses.— In  England,  and 
in  all  of  the  American  States  with  the  exception  of 
Pennsylvania,^  the  attesting  witnesses  must  sign  their 
names  to  the  will.  This  requirement,  however,  is  liber- 
ally construed,  and  whatever  may  be  written  by  the  wit- 
ness as  representing  his  name  and  for  the  purpose  of  his 
identification,  will  be  accepted  by  the  oourt  as  equivalent 
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to  a  Etignature  of  his  name.  Where  a  witness  simply 
wrote  a  description  of  himself,  it  was  considered  a  com- 
pliance with  the  law ;  ^  and  it  has  been  held  not  to  invali- 
date the  will  for  a  witness  to  write  a  name  other  than  his 
own,  provided  he  intended  it  to  represent  his  name,' 
and  provided  there  was  no  intention  to  cause  it  to  appear 
that  another  had  attested  the  instrument,  in  which  case 
the  will  would  be  void.  As  where  one  of  the  witnesses 
subscribed  with  the  name  of  her  husband,  it  was  not  a 
proper  attestation.^  Sealing  will  not  take  the  place  of 
signing;^  but  a  witness  may  make  his  signature  by 
mark,^  although  proof  of  its  being  bis  mark  will  be 
required.^  So  the  initials  of  the  witnesses  may  take  the 
place  of  their  full  names,  and  if  put  in  the  usual  place 
of  the  attesting  signatures  will  be  taken  as  a  valid  sign- 
ing of  the  will;^  but  initials  written  in  the  margin  ap- 
parently for  the  purpose  of  identifying  alterations 
cannot  be  accepted  as  an  attestation  of  the  instrument 
itself,'  unless  this  apparent  purpose  be  disproved  by 
evidence  from  without,  which,  in  such  case,  would  be 
admissible.^^  Although  a  California  case,  in  which  a 
witness  to  a  will  signed  his  name  "Wm.  H.,"  and  for 
some  reason  did  not  write  his  last  name,  but  the  paper 
was  scratched  as  if  he  had  attempted  to  do  so,  the  attes- 
tation was  held  insufficient,^^  the  court  saying  in  this 
case :  "No  person  can  tell  from  an  examination  of  the 
paper  whether  the  witness*  name  was  William  H,  Ford, 
or  William  H.  Smith,  or  William  H.  anything.*  *  What- 
ever is  written  must  be  for  the  purpose  of  identifying 
the  witness,^^  and  with  the  intention  that  .it  should 
stand  for  his  signature." 

1  Pa.  Stats.  (1873) "  Wills,"  {  6. 

2  In  re  Sperling,  33  Law  J.  Prob.  25. 

3  In  re  Olliver,  2  Splnks,  57 ;  In  re  Ashmore,  S  Cart  756 ;  Baker  v. 
Denning,  8  Q.  B.  94;  Wigan  v.  Bowland,  21  £ng.  li.  A  Eq.  132; 
Harrison  v.  Elyln,  3  Q.  B.  117 ;  Doe  v.  Davis,  11  Jur.  182. 
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4  In  re  Leverlngton,  11  Prob.  Dfv.  80;  8.  €1  56  Law  J.  Fzob.  82; 
Fryor  v.  Piyor,  29  Law  j.  Prob.  114. 

5  InreByrd,8Ciirt.ll7;&aiNoteBOfa49a 

6  Adams  v.  Chaplin,  1  Hill  Ch.  206 ;  PrUnlen  v.  Prfgden.  18  Ired. 
259;  Jackson  V.  Van  r)usen,6  Johns.  144;  Chaffee  v.  Baptist  lilsslonary 
Convention,  10  Paige,  85 ;  Lord  v.  Lord,  68  N.  H.  7 ;  Warren  v.  Postle- 
thwaite,  9  Jur.  721 :  Osborn  v.  Cook,  11  Cuslu  632 ;  Wright  v,  Wright, 
7  BIng.  457 ;  In  re  if  addock.  Law  R.  8  Pro.  d^  D.  169 ;  White  v.  British 
Museum,  6  Bing.  810 ;  Davies  v.  Davies,  9  Q.  B.  648 ;  In  re  Ashmore,  3 
Cart.  756 ;  In  re  Amiss,  2  Rob.  Ecc.  116 ;  S.  C.  7  Notes  of  C.  274 ;  Addy  v. 
Griz,  8  Yes.  504 ;  Harrison  v.  Harrison,  8  Yea.  185 ;  Small  v.  Small,  4 
GreenL  220 ;  Den  v.  Mitton,  7  Halst.  70. 

7  Collins  V,  Nichols,  1  Har.  &  J.  399. 

8  In  re  Christian,  2  Bob.  Ecc.  110 ;  S.  C.  7  Notes  of  C.  265. 

9  In  re  Cunningham,  4  Swab.  <ft  T.  192 ;  S.  C.  29  Law  J.  Ch.  71 ;  In 
re  Martin,  6  Notes  of  C.  694 ;  8.  C.  1  Bob.  Ecc.  712. 

10  Dann  v.  Dunn,  Law  B.  1  Pro.  &  D.  277. 

11  Wlnslow's  Estate,  Myrlck's  Prob.  124. 

12  In  re  Eynon,  Law  B.  8  Pro.  <ft  D.  93 ;  In  re  Maddock,  Law  B.  8 
Pro.  A  D.  169. 

13  Lord  t>.  Lord,  68  N.  H.  7, 9 ;  In  re  Maddock,  Law  B.  8  Pro.  A  D. 
169 ;  In  re  Duggins,  89  Law  J.  Prob.  24. 

g  42.  Wliethfir  the  witness'  name  may  be  signed  uy 
anotlier. — A  witness  may  attest  the  will  by  holding  the 
pen  while  his  name  is  being  written  for  him  by  an- 
other ;  ^  but  it  has  been  questioned  whether  the  signa- 
ture of  a  witness  may,  at  his  request,  be  made  for  him 
by  another;  and  it  has  been  expressly  forbidden  by 
statute  in  Georgia.'  This  matter  has  been  fully  con- 
sidered in  a  New  Hampshire  case,  in  which  it  was  held 
that  the  name  of  an  attesting  witness  who  is  unable  to 
write  may  be  written  by  another,  at  his  request,  in  his 
presence  and  in  the  presence  of  the  testator.  **One 
object  of  the  statute,"  said  the  court,  "  in  requiring  an 
attestation  of  a  will  is  to  insure  identity  and  prevent 
the  fraudulent  substitution  of  another  document.  An- 
other object  is  to  surround  the  testator  with  witnesses 
to  judge  of  his  capacity.  And  all  these  purposes  are  as 
readily  attained  in  the  case  where  the  name  of  the  at- 
testing witness  is  written  by  the  agent  at  the  request  of 
the  principal,  as  where  the  latter  makes  his  mark  or 
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holds  a  pen  guided  by  another  hand.  There  are  many- 
cases,  English  and  American,  which  hold  the  strict 
doctrine  that  the  witness  must  himself  do  some  manual 
act  in  order  to  make  a  valid  attestation.  The  American 
cases  of  this  character  do  not  appear  to  have  been  very 
thoroughly  considered,  the  courts  being  apparently 
content  to  rest  upon  the  authority  of  certain  English 
decisions,  the  grounds  and  reasons  of  which  are  not 
very  fully  presented."'  Similar  ruling^  are  found  in 
Kentucky  and  Virginia.*  In  Califoruia,  also,  where 
one  witness  not  knowing  how  to  write  his  name,  the 
other,  besides  attesting  as  witness  to  the  will,  wrote  the 
name  of  his  associate  witness,  and  signed  again  as  wit- 
ness to  his  associate's  mark,  it  was  decided  that  this 
was  a  good  witnessing  of  the  will.*  It  would  seem  that 
the  English  rule  limits  the  privilege  to  those  cases  in 
which  the  witness  cannot  himself  write  his  name.* 

1  Bell  t'.  Hught^s,  6  Law  R.  Jr.  407 ;  In  re  I,ewls,  31  Law  J.  Prob. 
IW  ;  In  re  Frith,  l  Swab.  A  T.  8  :  S.  O.  V  Law  J.  Prob.  6  ;  8.  C.  4  Jur. 
N.  B.  2&8  ;  Harrison  v.  Elvin,  3  Q.  B.  117  ;  S.  C.  2  Oale  A  D.  769. 

•J    Horton  v.  Johnson,  IS  Ga.  33G ;  Ga.  Code  (1882), }  2415. 

3  Lord  V.  Lord,  53  N.  II.  7, 10. 

4  Upchurch  v.  Unchurch,  IG  Mon.  B.  102 ;  Jesse  v.  Parker,  6  Gratt. 

sy. 

5  Berry's  Estate,  Myrlck's  Prob.  202. 

6  In  re  KUcher,  6  Notes  of  C.  V\ 

^  48.  Whetlier  tho  XTitnesa  may  aoknowledge  a  signatare 
previously  made.  — The  attestation  of  the  witnesses  should 
follow  in  point  of  time  the  signing  by  the  testator,  or 
his  acknowledgment,  and  the  publication  of  the  will, 
where  that  formality  is  required.^  If  the  witnesses  sign 
before  the  testator  has  written  his  name,  it  is  not  a 
valid  attestation.*  No  authority  is  given  to  the  wit- 
nesses, as  in  the  case  of  the  testator,  **  to  acknowledge  " 
their  signatures  previously  written.'  In  Maryland, 
however,  the  rule  is  different.  In  that  State  it  has  been 
Beach  Wills.—?. 
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held  that  although  the  witnesses  did  not  in  fact  write  or 
subscribe  ilie  will  at  one  time,  yet  if  when  afterwards, 
all  together  and  in  the  presence  of  the  testator,  those 
who  had  written  their  names  previously  re-affirm  tlieir 
8ig^iuiLt<4cires,  it  is  a  valid  attestation/  Going  over  witli  a 
dry  pen  a  signature  previously  made,  is  no  more  than 
eqiiivaient  to  acknowledgment,  and  will  not  take  the 
plAoe  ol  signing  in  the  presence  of  the  testator.  There 
must  be  scnue  act  apparent  upon  the  face  of  the  paper.^ 
^Neither  will  it  be  sufficient  to  add  the  name  of  tlie 
witness*  place  of  residence,^  nor  to  add  a  date  and  to 
cross  a  defective  F  J  "  The  words  of  the  section  are  very 
precise,  and  I  think  it  would  be  attended  with  dangerous 
consequences  if  the  court  were  to  hold  a  will  valid  which 
had  been  signed  in  the  presence  of  two  witnesses,  who 
have  Attested  it  before  the  signature  of  the  testator  was 
affixed  to  the  will ;  for  where  is  the  court  to  draw  the 
line?  Suppose  the  witnesses  attested  one  liour  before 
the  testator  signed,  or  a  day,  or  a  week,  or  any  other 
time,  where  is  the  court  to  stop  if  it  gave  a  latitude  of 
construction  to  this  section  of  the  act  ?  "  ^  Other  courts 
have  given  a  latitude  of  construction  to  this  section  of 
the  statute,  holding  that  provided  the  signature  or  ac- 
knowledgment of  the  testator,  and  the  attestation  of  the 
witnesses,  be  accomplished  upon  one  occasion  and  as 
part  of  one  transaction,  it  is  immaterial  in  what  order  the 
acts  are  performed.'  Likewise  when  after  the  first  wit- 
ness.had  signed,  the  testator  inserted  some  immaterial 
words,  and  then  acknowledged  the  execution  of  the  will 
in  the  presence  of  both  witnesses,  it  was  considered  a 
valid  execution.^®  So,  too,  where  the  statute  does  not 
require  the  attesting  witnesses  to  sign  the  will,  as  in 
Pennsylvania,  or  when  it  does  not  contain  the  phrase 
"in  the  presence'of  the  testator,"  acknowledgment  may 
take  the  place  of  signing  in  the  testd,tor's  presence.^^ 
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I  InreP)illl1pa,MN.T.!fr:  jBcknm  c.ChTlMmBn.l  W«id.2B2; 
P«:ltp,Ciirv,nN.Y,il,a2;  Duffle  v.  Corrtdoa.w ua.  li! :  MlcKler. 
MallBCk^  nu.  tS.  J.)  M,  M,  II«1  Couper  t.  Bockett,  1  Can.  lUS; 
CtUM  u  KlttrnlBe,  II  Atltn,  m,8S;  Cliliholm  «.  Beii.T  Hnii.  B,  4<H; 
Ite«dF.WiUMin;iTlnd.MS,Bndcuac[EiKlmA«.  CT.  (n  re  Summer*. 
TNat«of  C.Hl:  S.  0. 14  Jur.Tsi ;  B.C.2Rnb.Ba).l».  Chnfrn.KiMMT 
»;  Taylor,  liura-  ™-" ''      — '-  -- ~  " 


I    ("hfl>e  V.  KHtridgs, 


(.uri.  ^ii;  rf.  i.^a  ^ounoi  v.  4ij  fiajjie  f^  ncriven,  i  Ban.  bcr,  ii^; 
8.C.7Kniesor(X  i£;  In  reTrsnuilon,  2Boli.Ecc.nl:  I^>t>«  r.  Puiw- 
4  W-k.  li)  lJjjM  r.  iJWd. «  N.  H.  T  i  I^n  re  Cope.  S  Etli.  Krr.  M :  In 
re  Xeail.  1  Noun  Pt  C.  4IJ ;  III  re  Whltti,  1  Kowa  of  a  4M ;  a  I'.  7  Jnr. 
1M->J  DovnU's  Will,  43WIa.miI>«i  ».  Ifltlon,  7  Halnt. » :  Mlrkle 


B.  Clark.  I  Uod.  IID,  £ 


Tib.  IS3  i  enlorii  V.  Tymt,  I  P. 
I   Uoa1ec.aDtUnB,UMd.lUi 


II  Pa.  Slats.  (1W3)  "Wllla,"  I  t:  N.  T.  Rev.  matii.  IW,  }  W;  HU 
Comp,  Statu.  (IMS),  oh.  110.J  U  Vaujthii  in  Burtiinl,  3  hniill.  Ii; 
Pollock  tr.  «i»aseil,iorrtii.  iW;  4i  puru  Leroy,  H  Bnulf.  ff.T :  (iimp- 
bell«.Ij«Hii,2Bradl.lfl;  Huildonp.Menonaldjinni'rf.an!  VBniihmi 
V.  VADghAn.ia  Am.  I.aw  Rpe.  !)W;  Mlllero.  kc.NpIll,  H  1-a.  HI.  in 
ty.  Hoystiidi  r.  Ki3guian,  :j  X.  ¥.  m;  Cliaae  v.Klctredge,  11  Allen. 

I  44.  Of  thspoittionof thsiisnatnraof  tbewitOHiw  — 
Under  tbe  Statulo  of  I<'raiid»  and  (lie  Victorian  Statute  of 
Wills,  tbe  names  o(  the  wiinessea  may  be  writte    in 
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any  part  of  the  will,  although  the  expression  used  by 
botli  those  statutes  is  that  the  writing  shall  be  **  sub- 
scribed" by  them.*  "The  mere  requisition  that  the 
will  shall  be  subscribed  by  the  witnesses  we  think  is 
complied  with  by  the  witnesses  who  saw  it  executed  by 
tlie  testator  immediately  signing  their  names  on  any 
part  of  it,  at  his  request,  with  the  intention  of  attesting 
it."  2  This  doctrine  has  even  been  carried  so  far  as  to 
hold,  where  one  of  the  witnesses  signed  his  name  op- 
posite the  word  "executors,"  upon  the  request  of  the 
testator  to  sign  "  in  that  character,"  that  he  did  not 
sign  exclusively  as  executor,  but  that  he  also  intended 
to  affirm  that  the  deceased  executed  the  will  in  Iiis 
presence,  and  that  the  attestation  is  valid.'  And  if  any 
portion  of  the  will  follows  the  signatures,  evidence  is 
admissible  to  show  that  it  was  written  prior  to  the  at- 
testation.^ Neither  have  the  American  courts  always 
held  it  material  in  what  part  of  the  instrument  the  wit- 
nesses sign,  if  they  do  so  after  the  subscription  and  ac- 
knowledgment of  the  will  by  tlie  testator,  and  with  the 
purpose  of  signing  as  attesting  witnesses.^  Thus,  in 
Texas,  it  is  of  no  importance  that  witnesses  to  a  will 
sign  in,  instead  of  after  the  attestation  clause.*  And  in 
Maryland,  if  the  witnesses  sign  above  the  attestation 
clause,  instead  of  below,  it  will  not  render  the  will  in- 
valid.^ In  other  States,  a  stricter  rule  is  found  requir- 
ing the  attesting  signatures  to  be  at  the  foot  or  end  of 
the  will,  as  in  Kentucky,*  and  in  the  statutes  of  New 
York,  California,  Arkansas,  Montana,  Dakota,  and 
Utah.*  Where,  as  in  New  York,  tlie  statute  declares 
that  attesting  witnesses  shall  sign  their  names  at  the 
end  of  the  will,  this  requirement  is  imperative.*®  So 
that  a  will  written  on  two  sides  of  a  piece  of  paper, 
signed  by  the  witnesses  at  the  bottom  of  the  first  and 
at  the  top  of  the  second  side,  an  important  x'^'o vision 
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following  the  last  signatures,  is  not  executed  in  compli- 
ance with  the  statute."  And  in  all  cases  in  which 
there  is  any  irregularity  in  the  position  of  the  names  of 
the  witnesses,  the  court  roust  be  satisfied  that  they 
were  written  animo  attestandi.  Where,  therefore,  a 
will  was  written  on  one  page  of  a  foolscap  sheet  of 
paper,  and  the  testator's  signature  appeared  at  tlie  end 
of  that  page,  with  the  words,  "  Witness,  William  Hat- 
ton,'^  and  under  a  memorandum  not  testamentary  at 
the  top  of  the  second  page  of  the  same  sheet,  the  names 
of  three  persons  were  subscribed,  the  court  came  to 
the  conclusion,  from  the  position  of  the  three  names, 
the  nature  of  the  memorandum,  and  the  circumstances 
of  the  case,  that  they  were  not  placed  there  for  the  pur- 
pose of  attesting  the  will,  but  probably  to  signify  their 
acceptance  of  a  trust."  When  a  will  consists  of  several 
clauses  written  at  distinct  intervals,  or  when  it  is  writ* 
ten  on  several  sheets  of  paper,  the  rule,  as  laid  down 
by  Jarman,  is  that  **  one  memorandum  of  attestation 
subscribed  to  the  last  part  may  apply  to  tlie  whole,  in- 
cluding as  well  what  was  long  before  written  as  what  has 
been  recently  added,  though  the  antecedent  part  bears 
a  different  date  from,  and  is  complete  in  itself,  inde- 
pendently of  the  latter."  "  And  the  same  general  prin- 
ciple applies  to  a  will  whose  contents  are  distributed 
through  several  sheets  of  paper  which  would  be  ade- 
quately attested  by  a  single  memorandum,  provided 
all  the  detached  parts  were  present  when  the  act  of  at- 
testation took  place ;  and  which  fact,  it  seems,  would 
be  presumed,  unless  the  contrary  were  distinctly 
proved,"  as  would  also  that  of  the  attestation  being  in- 
tended to  apply  to  the  whole.^*  But  this  presumption 
does  not  exist  where  each  of  the  writings  has  a  distinct, 
independent  character,  and  the  attestation  is  not  placed 
at  the  end,  as  where  one  is  a  will  and  the  other  is  a 
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codicil;^®  or  where  there  are  two  codicils;"  or  hi  a 
case  where  it  was  evidently  intended  that  each  sheet 
should  be  attested,  and  only  four  out  of  five  had  been 
signed  by  the  witnesses.^ 

1  In  re  Cliamney,  1  Eob.  Ecc.  757 :  S.  C.  7  Notes  of  C.  70  ;  In  re 
Braddock,  Law  B.  1  Pro.  <&  D.  433;  Boberte  v.  Phillips,  4  El.  <&  B.4S0  ; 
S.a24LawJ.Q.B.171. 

2  Boberts  t;.  Phillips,  4  El.  &  B.  450, 459. 

8  Griffiths  V.  Griffiths,  Law  B.  2  Pro.  &  B.  SOO. 

4  In  re  Jones,  1  Notes  of  C.  306. 

5  Fowler  t;.  Stagner,  65  Tex.  393 ;  Potts  v.  Felton,  70  Ind.  166. 

6  Franks  v.  Chapman,  64  Tex.  159. 

7  Moale  v.  Cutting,  59  Md.  510. 

8  Soward  v.  Soward,  1  Dnval,  126. 

9  Stlmsou's  Am.  Stat.  T^aw  (Jan.  1, 1886),  \  2644. 

10  In  re  Case,  4  Demarest,  124. 

11  Hewitt's  Will,  91 N.  Y.  261. 

12  In  re  Wilson,  Law  B.  1  Pro.  <&  D.  269, 271 ;  Dunn  v.  Dunn,  Law  B. 
1  Pro.  &  D.  277. 

13  Citing,  Carlton  v.  GrlfOn,  1  Burr.  549. 

14  Citing,  Bond  v.  Seawell,  3  Burr.  1775. 

15  1  Jarman  on  WUls,  84. 

16  In  re  Braddock,  1  Prob.  Dlv.  433 ;  In  re  Taylor,  2  Bob.  Ecc.  411 ; 
In  re  Pearse,  Law  B.  1  Pro.  <fc  D.  882. 

17  1  Jarman  on  Wills,  84. 

18  Ewens  v.  Franklin,  1  Deane,  7 ;  S.  C.  1  Jur.  N.  S,  1220 ;  In  re 
Dllkes,  Law  B.  1  Pro.  &  D.  164 ;  Phlpps  v.  Hale,  Law  B.  1  Pro.  &  D.  166. 

2  45.  The  number  of  witnesses. — Under  the  Statute  of 
Frauds  (29  Charles  II.,  ch.  3,  ?5),  **  three  or  four  credible 
witnesses"  were  required  to  attest  and  subscribe  a  will. 
In  the  united  American  States  the  number  varies,  and 
the  statute  must  be  consulted  in  each  instance.  Three 
witnesses  are  necessary  in  New  Hampshire,  Massachu- 
setts, Maine,  Vermont,  Connecticut,  Georgia,  Florida, 
New  Mexico,  and  South  Carolina.*  Two  witnesses  are 
required  in  Bhode  Island,  New  York,  New  Jersey, 
Ohio,  Indiana,  Illinois,  Michigan,  Wisconsin,  Iowa, 
Minnesota,  Kansas,  Nebraska,  Maryland,  Delaware, 
Virginia,  West  Virginia,  North  Carolina,  Kentucky, 
Tennessee,  Missouri,  Arkansas,  Texas,  California,  Ore- 


79  EXECUTION  AND  ATTESTATION.  9  46 

gon,  Nevada,  Colorado,  Washington  Territory,  Dakota, 
Montana,  Wyoming,  Utah,  Alabama,  Mississippi,  and 
Arizona.*  No  witnesses  need  sign  the  will  in  Pennsyl- 
vania, but  when  it  is  offered  for  probate  the  execution 
mast  be  established  by  two  witnesses.  Although  un- 
necessary in  that  State,  wills  are  sometimes  subscribed 
by  witnesses.  This,  however,  does  not  render  the  pro- 
bate of  a  will  dependent  upon  the  testimony  of  the 
attesting  witnesses.  It  may  be  proven  by  others  who 
did  not  sign.' 

1  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2644. 

2  Btlmson's  Am.  Stat.  T.aw  (Jan.  1, 1886),  {  2644. 

8  Pa.  Stats.  (1873)  "  Wflln,"  9  6 ;  Rhorer  v.  Stehman,  1  Watts,  442, 
44»;  Hlglit  V.  Wilson,  1  DalL  94;  Arndt  v.  Arndt,  1  Serg.  <ft  R.  2SflL 
Of,  Wiegel  v.  Wiegel,  5  Watts,  480. 

g  46.  Of  the  request  to  ralweribe. — To  constitute  a 
T8^d  attestation,  the  witnesses  should  have  signed  at 
the  request  of  the  testator.  This  is  expressly  required 
by  statute  in  New  York,  California,  Arkansas,  Dakota, 
Montana,  and  Utah.^  But  the  request  need  not  be 
formally  expressed  in  words,  an  act  or  sign  will  suffice,' 
and  it  may  be  made  either  by  the  testator  himself  or 
by  some  one  acting  for  him,  in  his  presence  and  hear- 
ing.' But  where  the  request  is  made  by  another,  it 
must  clearly  appear  that  it  was  done  in  accordance 
with  the  testator's  desires,  and  not  secretly  or  fraudu- 
lently.* The  request  need  not  be  directly  addressed  to 
both  witnesses,  to  one  in  the  presence  of  the  other  Is 
sufficient.^  And  where  it  was  made  on  the  day  prior  to 
execution  it  was  considered  valid."  The  omission  to 
state  in  the  attesting  clause  that  the  testator  requested 
the  witnesses  to  sign  as  such  is  immaterial.^ 

1  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  S  2644 ;  Lewis  v.  Lewis,  13 
Barb.  17. 

2  Odenwaelder  v.  Schorr,  8  Mo.  App.  458 ;  In  re  Allen's  Will,  25 
Minn.  39 ;  Crittenden's  Estate,  Myrlck*8  Prob.  50 ;  Hutchins  v.  Coch- 
rane, 2  Bradt  295 ;  Nelson  v.  McGlffert,  3  Barb.  Ch.  158 ;  Brown  v. 
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De  Selding,  4  Sand.  10 ;  Doe  v.  Roe,  2  Barb.  200 ;  Begruine  v.  Seflruine, 
2  Barb.  385 ;  Coffin  v.  Coffin,  23  N.  Y. » ;  Higgins  v.  Carlton, 28  Md.  117 ; 
Bogers  v.  Diamond,  13  Ark.  474 ;  Allison  v,  Allison,  46  lU.  61 ;  In  re 
Da  vies,  2  Rob.  Ecc.  337. 

8  Dyer  v.  Dyer,  87  Ind.  18;  Etchlson  v.  Etchlson,  i>3  Md.  848; 
Spauldlng  v.  Gibbons,  6  Redf.  816 ;  Gilbert  v,  Knox,  52  N.  Y.  126 ;  Peck 
V.  Cary,  27  N.  Y.  9 ;  Brown  v.  Clark,  77  N.  Y.  369 ;  Cheatham  v. 
Hatcher,  30  Gratt.  6« ;  Inglesant  v.  Inglesant,  Law  R.  3  Pro.  <&  D.  172 ; 
Bundy  v.  McKnight,  48  Ind.  602  ;  Meurer's  Will,  44  Wis.  392. 

4  Heath  t^.'Cole,  15  Hun,  100,  and  cases  cited  above. 

5  Coffin  V.  Coffin,  23  N.  Y.  9. 

6  Brady  v.  M'Crosson,  5  Redf.  4SL 

7  Crittenden's  Estate,  Myrick's  Prob.  BOi 

}  47.  Of  the  presence  of  the  testator.— It  is  difficult  to 
lay  down  any  one  general  rule  under  which  all  the 
cases  defining  '^  the  presence  of  the  testator ''  may  be 
reconciled.  While  some  of  the  decisions  maintain  that 
the  provision  should  be  liberally  construed,  in  con- 
formity to  the  spirit  of  the  statute,^  holding  it  sufficient 
that  the  testator  might  have  seen  the  witnesses  while 
subscribing  their  names,  had  he  chosen  to  do  so,^  it  has 
on  the  other  hand  been  held  that  he  must  not  only  be 
able  to  see  the  witnesses,  but  must  be  able  also  to  see 
their  proceedings  In  the  act  of  subscription  .^  It  in 
believed,  however,  that  most  of  the  cases  may  be  placed 
under  one  or  the  other  of  the  following  propositions : 

(1)  The  presence  contemplated  by  the  statute  is  not 
simply  the  bodily  presence  of  the  testator ;  it  is  essential 
that  he  be  also  mentally  capable  of  recognizing,  and 
actually  conscious  of  the  act  performed  before  him.* 

(2)  If  the  witnesses  be  in  the  same  room  with  the  testa- 
tor, and  he  be  not  hindered  in  his  movements  by  bodily 
infirmity,  nor  otherwise  prevented  from  seeing  them, 
it  is  a  conclusive  presumption  of  law  that  the  subscrip- 
tion was  *Mn  his  presencCi''  and  it  does  not  invalidate 
the  will  to  show  that  he  did  not  actually  see  the  wit- 
nesses in  the  process  of  writing  their  names.^  (3)  If 
the  witnesses  be  in  the  same  room  with  the  testator, 
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aud  he  be  hindered  in  hia  movements  by  bodily  in- 
firmity or  otlierwise,  it  is  a  disputable  presumption  of 
law  that  the  subscription  was  **  in  his  presence,*'  and  If 
it  be  shown  that  he  could  not  see  the  witnesses  In  the 
process  of  writing  their  names  without  assistance  from 
another,  or  pain,  or  inconvenience,  or  danger  to  life,  it 
will  invalidate  the  will.'  Thus,  in  Neil  r.  Neil,'  a  very 
fully  argued  case  in  point,  it  was  said :  **  Nor  is  there 
any  case  which  intimates  that  where  the  testator  is  in 
such  a  situation  that  he  cannot  see  the  subscription  of 
the  witnesses,  by  means  of  his  own  power  and  volition, 
as  above  mentioned,  it  is  sufficient  to  satisfy  the  req- 
uisition of  the  statute  that  he  might  cause  himself,  or 
the  witnesses,  to  be  placed  in  such  a  situation  as  that 
he  might  see  their  attestation.*'^  Moreover,  **th6  bare 
subscribing  the  will  by  the  witness  in  the  same  room 
does  not  necessarily  imply  it  to  be  in  the  testator's 
presence ;  for  it  might  be  in  a  corner  of  the  room,  in  a 
clandestine,  fraudulent  way."'  (4)  If  the  witnesses  be 
not  in  the  same  room  with  the  testator,  it  is  a  disputable 
presumption  of  law  that  the  subscription  was  not  *Mn 
his  presence,"  and  unless  it  be  shown  that  he  actually 
saw  them  in  the  process  of  writing  their  names  the  will 
Is  not  valid.^*^  This  rule,  however,  does  not  embrace 
some  English  cases  which  hold  that  although  the  wit-> 
nesses  be  in  another  room,  if  the  testator  could  have 
seen  them,  it  is  not  essential  to  prove  that  he  did  so.i^ 
And  there  is  a  case  in  Massachusetts,  where  the  wit- 
nesses subscribed  their  names  in  an  adjoining  room  in 
the  line  of  vision  of  the  testator,  who,  however,  could 
not  see  them,  being  able  to  look  upward  only,  yet 
pould  hear  and  was  perfectly  conscious  of  what  was 
being  done,  and  the  attestation  was  held  to  be  '4n  the 
presence  "  of  the  testator."  This  case  stands  almost  if 
iiot  entirely  alone,  and  the  authorities  to  the  contrary 
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are  numerous."  As  the  object  of  the  rule  requiring  the 
subscribing  witnesses  to  be  present  is  to  protect  the  tes- 
tator from  fraud,  and  the  substitution  of  a  different 
paper  in  lieu  of  the  one  signed  by  him,  it.  is  of  course 
immaterial  what  may  have  caused  the  absence  of  the 
witnesses.'*  Where  the  evidence  fails  to  show  in  what 
part  of  a  room  the  subscription  took  place,  it  will  be 
presumed  to  have  been  at  the  most  convenient  place, 
and  the  ordinary  position  of  a  table  likely  to  have  been 
used  will  be  taken  into  consideration."  In  New  York, 
the  statute  drops  the  direction  that  the  witnesses  are  to 
subscribe  in  the  presence  of  the  testator,  and  tlie  doc- 
trine of  constructive  presence  is  now  in  that  State  of  no 
practical  interest.** 

1  Montgomery  v.  Perkins,  2  Met  (Kj.)  448. 

2  Aiken  v.  Weckerly,  in  Mich.  482 ;  Turner  v.  Cook,  86  Ind.  129 ; 
McElfresh  v.  Guurd,  :i2  Ind.  408;  Ambre  r*.  Weiabaur,  74  111.  109 ;  In 
re  Downle's  Will.  42  Wis.  66,  88,  u.  2.  Of.  Dewey  v.  Dewey,  1  Met. 
349,  3d2, 353 ;  Lon^ord  v.  Eyre,  l  P.  Wms!  740 ;  Casaon  v.  Dade,  1  Bro. 
C  C.  99  ;  WlQchilsea  v.  Wauchope,  3  Buss.  443. 

3  Qraham  v.  Graham,  10  Ired.  219. 

4  Watson  v.  Pipes,  82  Miss.  4«1 ;  Rlsrht  t».  Price,  Don/?.  241 ;  In  re 
Allen's  Will,  25  Minn.  39 ;  Longford  t'.  Eyre,  1  P.  Wms.  740. 

5  Kell  V.  Neil,  1  Leigh,  6,  18 ;  In  re  Alien'*  Will.  2^  Minn.  30 ; 
Russell  V.  Falls,  H  Har.  <fe  McH.  483  ;  Edelen  r.  Hardey,  7  Har.  &  J. 
61 ;  Longford  v.  Eyre,  1  P.  Wms.  740 ;  Roberts  on  Wills,  12s> :  Tod  r." 
Wlnchelsea,  2  Car.  <fe  P.  488 ;  Newton  v.  Clarke,  2  Curt  :«0.  (^L  How- 
ard's WUl,  5  Mon.  199. 

6  Tribe  v.  Tribe,  1  Rob.  Eoc.  775 ;  S.  0. 11  Jur.  793 ;  S.  C.  7  Notes  of 
C.  132 ;  Neil  r.  Neil,  1  Leigh,  6, 18  :  Jones  v.  Tuck,  3  Jones,  202 ;  Rnssell 
V.  Falls,  3  Har.  <&  McH.  463, 464  ;  Wright  v.  Manifold,  1  Maule  <&  S.  294. 

7  1  Leigh,  6, 27. 

8  Cltinsr,  Doe  v.  Manifold,  1  Maule  <ft  S.  294 ;  Tod  v,  Winchelaea,  2 
Car.  &  P.  433. 

9  Longford  v.  Eyre,  1  P.  Wms.  740. 

10  Mandeville  v.  Parker,  31  N.  J.  Eq.  242 ;  Wright  v.  Manifold,  1 
Maule  &  S.  294;  Norton  v.  Bazett,  1  Deane,  259;  S.  C.  3  Jur.  N.  a. 
1084  ;  Russell  v.  Falls,  3  Har.  &  McH.  463  ;  Edelen  v.  Har  ]••>',  7  Har. 
A  J.  61 ;  In  re  Coleman,  3  Curt  118 ;  Moore  v.  Moore,  8  (4ratt  :«7 ; 
Robinson  r.  King,  6  Ga.  5:i9 ;  Hill  v.  Barge,  13  Ala.  687  ;  lu  re  Killick, 
3  Swab.  &  T.  578  ;  Jenner  v.  Flinch,  5  Prob.  Dlv.  106. 

11  Shires  v.  Glasscock,  2  Salk.  688 ;  S.  C.  1  Eq.  Cas.  Abr.  403 ;  Davy 
V.  Smith,  3  Salk.  :«»5  ;  Casson  v.  Dade,  1  Bro.  C,  C.  99  ;  Tod  v.  Wlnchel- 
sea, 2  Car.  &  P.  4as  ;  Nock  V.  Nock,  lOGratt  lOH  ;  8turdlvantt».  Birchett» 
10  Gratt  67.    Qf.  Norton  v,  Bazett,  1  Deane,  259 ;  S.  C.  3  Jur,  N.  S,  1084, 

12  Riggs  V.  Rlggs,  135  Mass.  238 ;  48  Am.  Rep.  464. 
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13  Eccleston  v.  Petty,  Carth.  79;  8.  C.  CJomb.  136 ;  8.  C.  1  Show.  89  ; 
Cas.  temp.  Holt  222  ;  In  re  Colman,  3  Curt.  118 ;  In  re  Ellis,  2  Cort 
8^  ;  In  re  Newman,  1  Curt.  914  ;  Reynolds  v.  Reynolds,  1  Spear,  iSVi ; 
Boldry  v.  Parris,  2  Cush.  433 ;  Broderlck  v.  Broderick,  1  P.  wms.  2ao ; 
Machell  v.  Temple,  2  Show.  283 ;  Doe  v.  Manifold,  1  Maale  A  S.  234. 

14  Broderlck  v.  Broderlck,  1  P.  Wms.  239;  Machell  v.  Temple,  2 
Show.  288. 

15  1  Jarman  on  Wills,  89 ;  WInchllsea  v.  Waachopc,  3  Russ.  444. 

16  4  Kent  Com.  516 ;  Lyon  v.  Smith,  11  Barb.  124  ;  N.  Y.  Rev.  Stat& 
63,240. 

i  48.  Of  the  presence  of  a  blind  testator.  — '*  Whilst 
vision  and  a  reasonable  degree  of  proximity  constitute 
presence  in  the  case  of  one  who  has  the  faculty  of  vision, 
some  other  criterion  must  be  adopted  in  the  case  of  a 
blind  man,  one  circumstance  of  which  is  proximity; 
but  what  other  circumstances  must  concur  with  that,  is 
not  settled  by  authority,  and  must  be  left  to  be  decided 
when  the  case  occurs."^  It  has  been  said  that  in  the 
case  of  a  blind  testator  the  witnesses  should  occupy  a 
position  such  that  he  might  see  them  had  he  the  sense 
of  sight.^  Evidently  the  better  rule  is  that  they  should 
be  within  the  cognizance  of  his  remaining  senses.'  But 
it  is  not  necessary  that  a  will  should  be  read  to  a  blind 
testator  in  the  presence  of  the  witnesses,^  although 
proof  will  always  be  required  that  persons  suffering 
from  such  infirmitj',  or  who  are  illiterate,  had  in  some 
way  acquired  a  knowledge  of  the  contents  of  the  paper.* 

1  Obiter  in  NeU  t;.  Neil,  1  Lelfi:h,  6, 23. 

2  In  re  Piercy,  1  Rob.  Ecc.  278. 

3  Ray  v.  HIU,  3  Strob.  207  ;  Neil  v.  NeU,  1  Leigh,  6, 23 ;  Reynolds  v, 
Reynolds,  1  Spear,  253. 

4  Mealey's  Estate,  11  Phlla.  161,  162.  Of.  Conrib's  Appeal,  105  Pa. 
155, 160. 

5  Schouler  on  Wills,  (317;  citing,  Martin  v.  Mitchell,  28  Ga.  382; 
Wampler  v.  Wampler,  9  Md.  540  ;  Day  v.  Day,  2  Greeji  Vh.  649 ;  In  re 
Axford,  1  Swab.  <fcT.  540 ;  Flnchman  v.  Edwards,  3  Curt.  63 ;  Boyd  v. 
Cook,  3  Leigh,  32 ;  Hess'  Appeal,  43  Pa.  St.  7a. 

J  49.  Of  the  attestation  of  witnesses  In  the  presence  of 
each  other. — In  South  Carolina  and  in  the  Virginias,  in 
Connecticut  and  Vermont,  and  in  Utah,  it  is  required 
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by  Btatnto  that  the  witDesses  oliould  sign  the  will  ini 
the  presence  of  one  another.'  Under  aach  a  statute, 
and  where  three  witnesses  were  required,  a,  will  signed 
at  one  ticne  hy  two  witnesses  only,  cannot  have  lifo 
Imparted  to  it  by  a  codicil  subscribed  b}'  two  witnessea, 
one  ol  whom  is  different  from  the  witnesses  to  the  wlli 
itself.'  But  in  Jurisdictions  where  the  statute  does  not 
require  all  the  witnesses  <o  be  present  at  the  same  time, 
evidence  of  lnt«nlion  that  the  att«station  of  ihe  codicil 
should  apply  to  the  will  also  Is  admissible,  and  if  such 
an  intention  were  established,  the  number  of  the  wit- 
nesses might  thus  be  completed.'  And  in  the.absence 
of  a  statute  requirin);  It,  Ibe  witnesses  need  not  sign 
their  names  in  the  presence  of  each  other,' 

1   SIlmsoD'gAni.SULLaw(Jiui.l,irea),t:st4. 

S  DonLKpr.DunlBp,*  DMain.Eq.ia,  Q".  Lea  p.  Ubb,  CBrth.  M  J 
B.C.JSalli.3SS. 

9   BoQdv.  Seawet],3BD[r.  1779. 


§  SO.    EiMntion  prmotad  bj  Mt  of  Sod.— Where  the 

lormalexecutionof  a  will  has  been  prevented  byanyi>ir- 
cnmstance  which  thelaw  pronounces  to  bean  act  of  Ood, 
the  unexecuted  paper  may  be  admitted  to  probate,'  pro- 
vided tlie  testamentary  intention  continue  up  to  the 
time  when  Che  su-callcd  divine  act  intervened,  and  the 
paper  was  loft  unexecuted,  not  through  any  purpose  to 
abandon  ;=  and  provided  further,  that  the  paper  lie  com- 
ploto  in  all  respects  except  as  to  the  authenticating  act, 
mailing  a  full  disclosure  of  the  testamentary  scheme  of 
the  tealator.'    In  order  that  probate  may  Ira  allowed  to 
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such  an  unexecuted  paper,  it  need  not  have  been  pbysio- 
ally  iini>ossible  for  the  testator  to  oomplete  its  exeou- 
tion;  it  is  enough  that  the  obstacle  was  such  as  to 
account  for  its  being  left  incomplete  and  not  suggestive 
of  a  change  in  the  testamentary  intention.  A  consider- 
able time  may  intervene  between  the  preparation  of  the 
will  and  the  act  of  (Jod  which  prevents  its  execution.* 
Under  a  statute  in  Pennsylvania,<^  requiring  the  will  to 
be  signed  by  the  testator,  **  unless  prevented  by  the  ex- 
tremity of  his  last  sicJ^ness,***  where  a  testator  being 
just  about  to  sign,  suddenly  became  unable  either  to  do 
so  or  to  request  another  to  subscribe  for  him,  probate 
was  granted.7  Yet  in  a  recent  case  in  New  York,  It  lias 
been  held  that  a  will  was  not  duly  signed  where  a  testa- 
tor after  writing  the  first  three  letters  of  his  name  became 
unconscious.^  In  Tennessee,  it  has  been  held  that  a  will 
not  sufficiently  attested  to  devise  land,  may  be  estab- 
lished as  to  personalty,  unless  it  apx^ears  not  to  have 
been  oomplete,  this  being  a  question  for  the  jury." 
Where  an  imperfect  paper  is  propounded  for  probate, 
the  proof  must  be  clear  that  tlie.  testator  intended  it  to 
take  effect  as  his  will.^®  In  a  case  in  which  a  deceased 
person  had  ordered  a  copy  to  be  made  of  a  draft  of  his 
will  as  prepared  by  his  attorney  and  revised  by  him- 
self, and  upon  receiving  the  copy,  said  he  would  think 
of  it  or  examine  it,  and  this  copy  was  found  after  liis 
death  in  his  possession,  unaltered  and  unexecuted,  pro- 
bate was  considered  to  have  been  improperly  allowed.^ ^ 


Lyies  V.  liyies,  2  iSott  &  McC.  831 ;  Miles'  Will,  4  Dana,  1 ;  Showers  ?'. 
Showers,  27  Pa.  St.  486;  Barnes  v.  Crouch,  Dorsey's  Test.  Law,  00. 
Cf.  Rochelle  v.  Bochelle,  10  Leigh,  125.    Contra,  Knapp  v.  Beilly,  3 


Demarest,  427, 431.    Cf.  i  4,  n.  8,  supra. 

2  Boofter  v.  Bogers,  9  GUI,  44, 53. 

3  Tabler  v.  Tabler,  62  Md.  601,  611;  Monteflore  v.  Monteflore,  2 
Addain9,354.  Atan  early  day  it  was  held  that«0  7nur/iof  an  unfinished 
paper  as  was  dictated  while  the  decl^ased  was  of  souud  mind  could  be 

Bbach  Wills.  — 8. 
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admitted :  Frierson  v.  Beall,  7  Oa.  438 ;  Blllfnghnrst  v.  Vlckers,  1 
PhlUlm.  87;  Wood  v.  Wood,  I  Phllliin.  357;  Nathan  v.  Morse,  3 
PhilHm.  529  ;  but  this  was  denied  In  tlie  later  case  of  Monteflore  ti. 
Montefiore,  2  Addams,  354,  and  In  Tabler  v.  Tabler,  62  Md.  601,610, 611. 

4  Boofter  i*.  Rogers,  0  OIll,  44, 53 ;  Mason  v.  Dunman,  1  Munf.  456  ; 
Phoebe  V.  Boggess,  1  Gratt.  129 ;  Allen  v.  Manning,  2  Addis.  490. 

5  Act  of  April,  1883,  2  6. 

6  Showers  v.  Showers,  27  Pa.  St.  485, 487. 

7  Showers  v.  Showers,  27  Pa.  St.  485, 4S7 ;  citing,  Cavett*s  Appeal, 
8  Watts  &  S.  25;  Aurand  v.  Wilt,  9  Barr.  59.  Bee,  also,  Buoff's 
Appeal,  26  Pa.  St.  219. 

8  Knapp  v.  TLeOly,  8  Demarest,  427, 43t 

9  Davis  V.  Davis,  6  T^ea,  543.  Some  of  the  cases  seem  to  confine 
the  rule  to  dispositions  of  personalty :  Davis  v.  Davis.  6  Lea,  543.  C/, 
Weems  v.  Weems,  19  Md.  834  ;  Ornforflf  r.  Hummer,  l2  Mon«  B.  619. 

10  Jones  V.  Jones,  3  Met.  (Ky.)  268. 

11  Malone  V.  Harper,  2  StewU  <&  P.  45i, 
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CHAPTER  IV. 

OP  THE  REVOCATION  OF  WILX.S. 

2  5L  Bevocatton  of  wills  in  the  form  of  deeds. 

i  52.  Bevocation  of  Joint  and  mutual  wills. 

2  53.  Bevucation  of  wills  made  In  pursuance  of  an  agreement 

J  54.  Revocation  by  act  of  the  testator  —  General  view  of  the  statutes. 

1  55.  Revocation  by  mutilating  or  destroying — What  acts  sufUcient. 

2  56.  Revocation  of  duplicate  wills. 
2  57i  Partial  revocation. 

2  5S.  Revocation  by  parol. 

2  SO.  Revocation  by  subsequent  writing. 

2  60.  Nature  and  execution  of  the  subsequent  writing. 

2  CL  The  several  writings  to  be  construed  together. 

2  62.  Implied  revocation. 

2  63.  Implied  revocation  from  marriage  and  issue. 

2  &L  Implied  revocation  from  the  marriage  of  a.femme  soU, 

2  65.  Implied  revocation  from  the  birth  of  a  child. 

2  66.  Implied  revocation  from  void  conveyances. 

2  67.  Implied  revocatiofi  from  alteration  of  estate— General  view  of 

the  statutes. 

2  68.  Implied   revocation   from  alteration   of  estate  *- Considered 

generally. 

2  69.  Capacity  to  revoke. 

2  70.  Revocation  —  Intent  without  some  act  not  suflficient. 

2  71.  Bevooatlou  — No  act  effective  witl^out  a  present  intention  to 

revoke. 

2  72.  Evidence  of  Intention  to  revoke. 

2  73.  Presumption  as  to  the  intention  to  revoke. 

2  74.  Revocation  in  view  of  new  disposition  which  fails. 

t  75.  General  effect  of  revopatlon, 

i  76.  Effect  on  previous  wills. 

2  77.  Revocation  under  the  Louisiana  Code. 

§  51.    BevocatioxL  of  wills  ixi  the  form  of  deeds. — The 

question  often  arises  whether  wills  in  tlie  form  of  deeds, 

and  deeds  making  a  posthumous  disposition  of  prop- 

,  erty,  may  be  revoked.    And  their  revocable  nature  has 

been  denied  by  authontiea  which  seem. not  to  have 
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definitely  determined  whether  the  instrument  in  dis- 
pute was  in  fact  a  will  or  a  deed.  There  can  be  no 
doubt,  however,  that  if  the  writing  is  a  will,  it  is  ambu- 
latory and  revocable  at  any  time  during  the  life  of  the 
testator,  whatever  may  be  its  form,  for  revocability 
is  of  the  essence  of  a  will,*  The  only  question,  then, 
which  can  properly  arise,  is  whether  a  particular  instru- 
ment is  a  will  or  a  deed.  The  general  rule  to  be  gathered 
from  the  cases  is  that  whatever  the  form  of  the  instru- 
ment, if  it  vest  no  present  title  and  merely  appoints 
wliat  is  to  be  done  after  the  death  of  the  maker,  it  is 
testamentary  in  nature  and  at  any  time  revocable ;  but 
that  if  it  confer  an  immediate  title,  postponing  only  the 
enjoyment  thereof  during  the  grantor*s  lifetime,  it  is  a 
deed  and  cannot  be  revoked.'  This  cannot  always  be 
determined  from  the  language  of  the  instrument  itself. 
In  those  States  which  do  hot  require  the  publication  of 
a  will,  a  testator  need  not  know  the  disposition  of  prop- 
erty he  is  making  to  be  a  testamentary  act.  The  instru- 
ment may  declare  itself  to  be  a  deed  or  contract.*  Such 
is  often  the  case  where  one  attempts  to  dispose  of  prop- 
erty by  deed,  reserving  the  title  and  possession  to  him- 
self during  life,  or  reserving  a  power  of  revocation,* 
or  makes  a  deed  using  terms  appropriate  only  to  wills,* 
or  where  words  of  immediate  grant  are  used  in  the  first 
part  of  the  instrument,  as  though  it  were  a  deed,  fol- 
lowed by  qualifying  expressions  which  would  seem  to 
indicate  an  Intention  to  make  the  vesting  of  the  title 
ocmtingent  upon  the  death  of  the  grantor,  which  renders 
the  instrument  testamentary.*  In  these  cases,  what 
was  the  intention  of  the  maker  of  the  instrument  be- 
comes a  qnestion  of  fact,  which,  not  clear  from  the  writ- 
ing itself,  must  be  ascertained  from  extrinsic  evidence 
and  the  circumstances  of  each  particular  case.^  Of  these 
circumstances,  the  one  moat  clearly  indicative  of  an  in- 
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tention  to  vest  in  the  grantee  a  present  title,  Ls  the  de- 
livery  of  the  deed,  by  which  formality  the  grantor  puts 
it  beyond  his  power  to  revoke  his  act.  Inasmuch  as 
delivery  is  the  final  act  without  which  all  the  other 
formalities  of  a  deed  are  inetfectual,^  and  inasmuch  as 
a  will  "  is  in  its  own  wa^wre ambulatory  and  revocable,"* 
it  follows  that  the  same  act  which  completes  the  instru- 
ment and  renders  it  operative  as  a  deed,  destroys  it  and 
renders  it  inoperative  as  a  will.  As  to  what  constitutes 
a  delivery,  the  learned  reader  is  referred  to  Devlin  on 
Deeds,*o  where  the  subject  of  actual  and  constructive 
delivery  is  discussed  in  detail;  and  it  is  submitted 
that  upon  this  principle  most  of  the  discrepancies  in  the 
cases  may  be  reconciled. 

1  1  Jarman  on  Wills  (4tli  Eng.  ed.)f  16. 

2  Kelleher  v.  Kernan,  60  Md.  440, 444 ;  Wall  v.  Wall,  90  Miss.  91, 98. 

3  Kelleher  v.  Kernan,  60  Md.  440, 445,  citing,  Walker  v.  Jones,  23 
Ala.44S. 

4  Kelleher  V.  Kernan,  60  Md.  440.  QT.  Att'y-Gen.  v.  Jones,  3  Price, 
368 ;  Thomp&on  v.  Brown,  3  Mylne  <&  K.  82 ;  walker  r.  Jones,  23  Ala. 
448 ;  Wall  V.  Wall,  30  Miss.  91.    QT.  Meck's  Appeal,  97  Pa.  St.  313. 

5  Evans  t>.  Ijaaderdale,  10  Lea,  73, 75. 

6  Jaggers  v.  Estes,  2  Strob.  Eq.  343 ;  Alexander  v.  Burnett,  5  Rich. 
Eq.  189 ;  Carlton  v.  Cameron,  54  Tex.  72 ;  38  Am.  Bep.  f>20, 6*21 ;  Hester 
V.  Young,  2  Ga.  46  ;  Turner  r.  Hcott,  51  Pa.  St.  130 ;  Epperson  v.  Mills, 
19  Tex.  67;  Habergham  t*.  Vincent,  2  Ves.  Jr.  230. 

7  Furguson  v.  Furguson,  27  Tex.  844 ;  Wellborn  t'.  Weaver,  17  GfL 
267 ;  63  Am.  Dec.  235, 242 ;  Oreen  v,  Proude,  I  Mod.  117 ;  I.yles  v.  Lyles, 
2  Kott  &  McC.  531 ;  MlUedge  v.  Lamar,  4  DesaUR.  Eq.  617  ;  Habergham 
V.  Vincent,  2  Ves.  Jr.  204  ;  Rigden  v.  Valller,  2  Ves.  Sr.  255,  258. 

8  Devlin  on  Deeds,  S  280,  citing,  Younge  v.  Gnilbeau,  3  Wall.  636, 
641 ;  Jones  v.  Loveless,  99  Ind.  317.  Cf.  eorUrct,  Jordan  v.  Jordan,  65 
Ala.  301. 

9  1  Jarman  on  Wills,  16. 
10   S260,et8eq. 

^  52.  Bevocatlon  of  joint  and  mutnal  wilU.— It  would 
not  seem  to  vary  the  principle  laid  down  in  the  fore- 
going section,  tliat  the  consideration  upon  which  the 
agreement  to  make  a  will  is  based,  should  be  the  mutual 
promise  of  two  or  more  persons,  to  make  certain  testa- 
mentary dispositions  each  of  his  own  property.    The 
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agreement  is  none  the  less  enforcible  against  the  estate 
of  the  delinquent,  and  the  will  made  in  conformity  there- 
with is  none  the  less  testamentary,  ambulatory,  and 
revocable  by  any  one  of  the  makers  who  may  choose 
to  violate  his  contract  by  an  act  of  revocation.  Like- 
wise it  would  seem  to  be  immaterial  whether  the  testa- 
mentary dispositions  made  in  conformity  with  such 
agreement  be  written  and  contained  in  separately  exe- 
cuted documents,  or  in  one  instrument  signed  by  all 
the  testators,  and  subscribed  by  the  same  attesting  wit- 
nesses ;  and  whether  the  compact,  the  mutual  promises 
to  make  and  not  revoke  such  dispositions,  be  tacitly 
understood,  or  be  expressed  in  a  writing,  and  for  con- 
venience made  a  part  of  the  instrument  executed  in 
pursuance  of  the  compact.*  Thus,  where  two  sisters, 
tenants  in  common  of  real  estate,  owning  personal 
property  in  severalty,  united  in  disposing  of  all  their 
property  by  testamentary  instrument,  the  court  said : 
"They  could  unquestionably  have  done  this  by  two 
Instruments,  but  they  could  do  it  as  effectually  by  one. 
This  instrument  was,  in  effect,  the  separate  will  of  each. 
Either  could  have  revoked  it  so  far  as  it  was  her  will." 
On  the  death  of  one,  "the  instrument  might  have  been 
admitted  to  probate  as  her  will,"  and  afterwards  upon 
the  death  of  the  other  have  been  admitted  as  hers. 
Where  not  presented  for  probate  on  the  death  of  the 
first  it  was  properly  admitted  to  probate  as  the  will  of 
both  on  the  death  of  the  second.  The  authorities  "  are 
in  some  conflict,  but  the  view  we  have  stated  is  sup- 
ported by  reason  and  the  manifest  weight  of  author- 
ity." ^  Altliough  the  writing  maybe  in  the  form  of  a 
joint  will,  if  it  dispose  only  of  the  estate  of  the  one  who 
may  die  first,  its  legal  operation  will  be  the  same  as  if 
each  had  made  a  separate  will  of  his  own  property  to 
the  survivor.'    An  instrument  in  form,  the  joint  will  of 
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a  husband  and  wife,  conveying  only  property  of  which 
he  is  sole  owner,  is  not  in  fact  a  joint  will,  but  the  will 
of  the  husband  alone.*  It  has  been  decided  in  Kentucky, 
that  if  a  husband  and  wife,  having  iauthority  to  do  so, 
dispose  of  an  estate  by  a  joint  will,  it  cannot  be  revoked 
by  the  separate  act  of  either  of  them.*  In  Arkansas,  it 
is  held  that  there  can  be  no  such  thing  as  a  joint  will  to 

>  take  effect  on  the  death  of  the  survivor.    A  will  must 

take  effect  at  the  death  of  the  testator,  and  not  at  a  time 
still  in  the  future.* .  In  early  decisions  on  the  subject  it 
was  said  that  a  joint  will  was  an  instrument  unknown 
to  the  law  of  England ;  that  it  might  be  valid  in  equity 
to  the  extent  of  making  the  devisees  of  the  will  trustees 
for  performing  the  decedent^s  part  of  the  compact ;  but 
that  such  an  instrument  could  not  be  considered  a  will 
because  it  was  irrevocable  by  any  one  of  the  makers 
thereof.*^  But  this  has  been  held  to  mean  simply  that  a 
mutual  will  cannot  be  set  up  as  irrevocable  against  a 
subsequent  will  revoking  it,^  and  that  notwithstanding 
the  fact  that  an  instrument  is  executed  jointly,  if  it  only 
devise  the  estate  of  the  one  who  may  die  first,  its  effect 
is  as  if  each  testator  had  made  a  separate  will  of  his  own 
estate.'  In  this  case  the  will  did  not  profess  to  have 
any  operation  except  upon  the  property  of  the  one  who 
should  first  die ;  but  it  was  suggested  that  had  either 

^  attempted  to  dispose  of  the  estate  of  the  other  the  instru- 

ment would  have  been  void.  Thus,  where  separate 
owners  by  will  undertake  to  treat  their  property  as  a 
joint  fund,  and  to  dispose  of  it  to  a  third  person,  probate 
has  been  denied  to  the  writing  either  as  a  joint  will  of 
both,  or  the  separate  will  of  either.^®  In  California, 
Dakota,  Montana,  Utah,  and  Greorgia,  the  statutes  recog- 
nize conjoint  or  mutual  wills  as  valid,  but  expressly 
provide  that  they  may  be  revoked  by  any  one  of  the 
testators."    And  in  Georgia,  the  power  of  revocation 


,  notwithslandiug  a  covenant  therein  to  the 
contrary."  But  under  the  Louisiana  Code,  a  testament 
cttnnot  be  made  by  the  same  set  by  two  or  more  per- 
sons, either  (or  the  benefit  of  a  third  person,  or  under 
the  title  of  a  reciprocal  or  mntnal  disposition." 
1   ^tX  partf  T>ay,  1  Bradf.  470. 4^ 

see:  Go  lariiw.  Clftyton'w.LiTer- 


< ;  Rogen'  Appeal,  2  f alrf.  XL 


8   E»  parte  Day,  iBrftiM.47«,  183;  Lewis  B.Sdofleld 


12  StImson'H  Am.  fjUt  Law  (Jan.  1,  1830),  |  S674 ;  Oa.  Code  (168!), 

13  SUmaon'B  Ani.Stat.Law(jBD.l,  lsntl),):KiI. 

I  fi8.  BsTooatiait  of  willi  mads  in  pnnuanoe  ot  an  agTe^- 
ment. — Whether  or  no  a  will  may  he  revolted  which 
has  been  made  in  pursuance  of  an  agreement,  and  upon 
a  (;ood  or  valuable  conalderalion,  la  a  quencion  which 
Jias  oooasioneci  no  little  perplexity.  On  the  one  hand 
wa«  the  general  principle  that  in  its  very  nature  a  will 
was  alwayn  revocable  at  the  caprice  of  the  testator ;  on 
the  other  hand  was  the  testator's  nndertaldng  not  to 
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exercise  this  privilege  and  the  rights  of  the  party  with 
'whom  the  agreement  was  made.  The  general  rule  to 
be  gathered  from  the  oases  is  that  when  persons  have 
BO  contracted,  the  party  undertaking  to  execute  the  will 
is  free  as  before  to  make  it  or  not  to  make  it,  or,  having 
made  it,  to  revoke  the  same  whensoever  he  will ;  but 
that  the  agreement  remains  intact,  and  if  in  all  respects 
valid,  maybe  enforced  against  the  estate  of  the  deceased 
in  the  same  manner  that  any  other  contract  may  l)e  en- 
forced.* Thus,  where  a  husband  agreed  orally  with  his 
wife,  that  he  would  convey  certain  land  to  her  in  con- 
sideration that  she  would  lease  it  to  him  during  his 
life,  and  make  a  will  devising  it  to  him  in  case  she  died 
before  lilm,  and  also  make  certain  legacies,  and  the 
conveyance  and  lease  were  made,  but  the  will  was  not, 
on  her  dying  before  her  husband,  an  action  was  allowed 
against  her  heirs  at  law  to  enforce  the  payment  of  tlie 
legacies.'  So  where  a  testator  covenants  not  to  alter  a 
will  which  is  in  favor  of  his  son,  and  afterwards  does 
alter  it  to  the  prejudice  of  a  third  person,  chancery  will 
grant  relief.'^  A  writing  by  which  one  promised  at  his 
death  to  give  his  servant  a  certain  amount,  *^  which  slie 
claims  of  my  estate,"  saying  further,  '*  she  has  been  in 
my  family  nineteen  years,  and  a  faithful  servant,  and 
it  is  my  will  to  her,"  was  considered  a  binding  agree^ 
menty  for  the  breach  of  which  an  action  would  lie.*  A 
contract,  in  consideration  of  care  and  attention,  to  leave 
property  to  (jne  sufficient  to  obviate  the  necessity  of  her 
worldng  for  a  living,  is  enforeible  against  the  estate  of 
the  deceased.^  Where  an  uncle  had  agreed  to  leave  all 
his  fortune  to  his  nephew  if  he  would  come  and  take 
care  of  him,  and  the  latter  performed  the  condition,  he 
could  enforce  the  promise  as  a  contract.*  If  the  devise 
be  not  in  accordance  with  the  agreement,  money  paid  in 
consideration  of  such  promise  may  be  recovered  J  But 
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an  agreement  to  make  a  will,  founded  upon  an  illegal 
consideration,  cannot,  of  course,  be  enforced  against 
the  heirs  ;^  and  in  order  to  en  force  these  claims  against 
a  decedent's  estate,  the  existence  of  a  contract  and  the 
terms  thereof  must  be  satisfactorily  proven  .•  A  son 
who  performs  services  for  his  father  under  a  general  ex- 
pectation of  compensation  by  will  or  otherwise,  leaving 
the  amount  to  his  father's  judgment,  will  be  bound 
by  whatever  provision  may  be  made,  whetlier  satisfac- 
tory or  not.'  Services  rendered  on  a  bare  expectation  of 
a  legacy  are  not  sufficient  to  constitute  a  cause  of  action  ; 
but  if  tliere  has  been  an  express  promise  to  pay  for 
them  by  a  legacy,  an  action  will  lie.'®  And  in  a  case  in 
wliich  an  uncle  wrote  to  his  nephew  that  he  would  sell 
him  a  certain  farm  at  a  fixed  price  named,  while  to  any 
one  else  he  would  charge  more,  and  in  the  same  letter 
stated  that  he  would  leave  his  property  to  him  at  his 
death,  and  the  nephew  bought  the  farm,  he  cannot  set 
up  these  facts  as  giving  him  a  right  to  his  uncle's 
estate.ii  In  a  proceeding  for  the  probate  of  a  will,  it  is 
not  proper  to  unite  with  the  issue  of  its  due  execution 
tlie  question  whether  the  testator  had  entered  into  a 
valid  agreement  to  dispose  of  his  property  in  a  differ- 
ent manner.'^ 

1  Ex  parte  Day,  1  Bradf.  476, 477 ;  Walpole  v.  Orford,  3  Ves,  40? ; 
S.  C.  7  Burn.  &  E.  138  ;  Hlnkley  v.  Simmons,  4  Ves.  nso :  Izard »>.  Mid- 
dleton,  1  Desaus.  Eq.  116  ;  Klvers  v.  Rivers,  3  Desaus.  Eq.  i:iO;  Goll- 
mere  v.  Battison,  1  Vern.  48  ;  Dufour  v.  Perraro,  2  Harg,  Jur.  Arg. 
304  ;  S.  C.  1  Dick.  419  ;  Caton  r.  Caton,  Law  R.  1  Ch.  187 ;  S.  C.  Law  R. 
2  H.  L.  127  ;  Gould  v.  Mansfield,  103  Mass.  408;  Bynum  v.  Bynum,  11 
Ired.  632  ;  An  ding  v.  Davis,  3S  Miss.  574. 

2  Sherman  v.  Scott,  27  Hun,  381. 

3  Holcomb  V.  Glllet,  2  Boot,  448. 

4  Caviness  v.  Rushton,  101  Ind.  500 ;  51  Am.  Bep.  759. 
6   CottrcU's  Estate,  11  Phlla.  98. 

6  Scbutt  V.  Methodist  Episcopal  Missionary  Society,  41 N.  J.  £q. 

115. 

7  De  Moss  v.  Robinson,  46  Mich.  C2 ;  41  Am.  Rep.  144,  ' 

8  Dreuuan  v.  Douglas,  102  111.  311 ;  40  Am.  Bep.  595. 
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9  Lee*s  Appeal ,  53  Conn.  363. 

10  Stone  V.  Todd,  8  Atl.  Rep.  (N.  J.  1887)  30a 

11  McKeegran  t'.  O'NeUl,  22  S.  C.  461 

12  Farmer  v.  Sprague,  57  Wis.  824. 

§  54.  Bdvooation  by  act  of  the  twtator  — General  view 
of  the  statutes. — By  the  Statute  of  Frauds  it  was  enacted 
tL^t  '^  no  devise  in  writing,  nor  any  clause  thereof,  shall 
be  revocable  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same, 
or  by  burning,  canceling,  tearing,  or  obliterating  the 
same  by  the  testator  himself,  or  in  his  presence  and  by 
his  directions  and  consent.''^  The  language  of  the 
Victorian  statute  is  "  by  the  burning,  tearing,  or  other- 
wise .destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same."-  And  this  statute 
requires  obliterations,  interlineations,  or  other  altera- 
tions, to  be  executed  by  the  signature  of  the  testator, 
and  attested  by  witnesses,  in  the  margin  or  under  a 
memorandum  referring  thereto.'  With  some  modifica- 
tion the  provisions  of  these  statutes  liave  been  generally 
adopted  in  the  united  American  States  and  in  their 
Territories.  Thirty-three  States  and  Territories  omit 
the  words  "and  consent."  Rhode  Island,  New  Yorlc, 
Maryland,  and  Florida  follow  exactly  the  words  of  the 
phrase  "by  his  direction  and  consent. '^  In  Delaware, 
the  canceling  acts  may  be  performed  by  another  in  the 
absence  of  the  testator,  if  in  accordance  with  his  ex- 
press direction.  The  statutes  of  Ohio,  Kansas,  and 
Nevada  make  the  alternative  "  either  in  his  presence  or 
by  his  direction,"  while  the  Codes  of  Georgia  and  Iowa 
are  silent  on  the  point  of  presence,  requiring  simply 
that  the  cancellation  be  by  the  testator's  direction.* 
When  the  will  is  destroyed  by  another  the  fact  of  the 
destruction,  with  the  consent  or  direction  of  the  testator, 
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must  be  proved  by  at  least  two  witnesses  in  Alabama 
and  Arkansas,  and  a  similar  provision  is  found  in  the 
statutes  of  New  York,  California,  Oregon,  Dakota,  Mon- 
tana, and  Utah.*  In  Iowa,  when  the  revocation  is  by 
cancellation,  it  must  be  witnessed  in  tlie  same  manner 
as  the  making  of  a  new  will.*  It  especially  provided 
in  many  States  that  the  enactments  concerning  revo- 
cation by  doj^troying  or  by  subsequent  will,  are  not  to 
the  exclusion  of  the  revocation  implied  in  law  from  a 
change  in  the  condition  and  circumstances  of  the  tes- 
tator. Such  provisions  are  found  in  Delaware,  Virginia, 
Kentucky",  Georgia,  Missouri,  Arkansas,  and  Florida, 
also  in  New  Hampshire,  Massachusetts,  Maine.  Ver- 
mont, Rhode  Island,  New  York,  Ohio,  Michigan, 
Wisconsin,  Minnesota,  Kansas,  Nebraska,  Nevada, 
Washington  Territory,  Wyoming,  and  Arizona.  The 
plirase  "otherwise  destroying,"  embraces  Any  act  simi- 
lar in  nature  to  burning  and  tearing,  by  wliich  tlie  sub- 
stance of  the  will  is  destroyed,  or  its  contents  effaced  ;^ 
and  tearing  is  held  to  include  cutting.*  A  statute  regu- 
lating the  revocation  of  wills  does  not  extend  to  a  will 
revoked  before  its  enacttment.'  Accordingly  it  has  been 
decided  that  the  passage  of  a  statute  to  the  effect  that 
"marriage  shall  be  deemed  a  revocation  of  a  prior 
will,"  was  prospective  in  effect,  and  did  not  apply  to 
marriages  prior  to  its  enactment.^®  So,  also,  where  a 
statute  requires  the  revocation-  of  a  will  to  be  accom- 
panied by  the  same  formalities  necessary  to  execution, 
it  is  sufficient  if  it  be  done  with  the  formalities  requisite 
to  make  a  will  at  the  time  the  will  was  exeouted.^^ 

1  29  Charles  II.  ch.  3,  {  6. 

2  1  Vict.  ch.  26,  i  20.  Note  the  omission  of  the  word  "  cancel- 
ing," used  In  the  Statute  of  Frauds ;  for  the  effect  of  which,  see 
Stephens  v.  Taprell,  2  Curt.  458. 

8    1  Vict.  ch.  26,  8  21. 

4  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2672,  A,  B. 

5  Stlmson's  Am.  Stat  Law  (Jan.  1, 1666)^  \  2672,  C. 
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6  Iowa  Rev.  Code,  {  2300 ;  Stimson's  Am.  Stat  Law  (Jan.  1, 1886), 
{  2672,  E. 

7  In  re  Hereford,  Law  R.  3  Pro.  A  D.  211 ;  Hobbs  v.  Knight,  1 
Curt.  779;  In  re  Dyer,  6  Jur.  1016;  In  re  Fary,  15  Jur.  1114;  in  re 
Beavan,  2  Curt.  3«?) ;  In  re  Rose,  4  Notes  of  C.  101 ;  In  re  Brewster,  29 
Law  J.  Prob.  dJ  ;  S.  C.  6  Jur.  N.  S.  56. 

B  Hobbs  V.  Knight,  1  Curt.  7(W :  In  re  Cooke,  5  Notes  of  C.  390 ; 
Clarke  t».  Scrlpps,  Ifi  Jur.  783;  8.  C.  2  Rob.  Ecc.  56JJ.  But  "otherwise 
destroying"  has  been  held  not  to  embrace  "canceling":  Stephens 
V.  Taprell,  2  Curt.  458. 

9   Sherry  v.  Lozier,  1  Bradf.  437. 

10  In  re  Tuller,  70  III.  99. 

11  Sherry  v.  Lozier,  1  Bradf.  437. 

i  55.  Bevocation  by  mutilatiiig  or  destroying — What 
acts  snffidexLt. — The  cutting,  tearing,  cancellation,  or 
otherwise  destroying  of  any  material  part,  such  as  the 
name  of  a  devisee,^  or  the  signature  of  the  testator,'  or 
of  the  attesting  witnesses,'  will  effect  the  revocation  of 
a  will.  Where  a  will  is  signed  several  times,  the  last 
signature  being  the  efficient  one,  an  erasure  of  it  works 
a  revocation.^  And  the  slightest  mutilation  or  burning 
even  of  an  unnecessary  part,  accompanied  by  other  evi- 
dence of  an  intention  to  revoke,  has  been  considered 
sufficient.*  Accordingly  it  has  been  held  that  although 
a  seal  is  not  required,  if  a  testator  tears  it  off  with  the 
intent  to  revoke,  it  will  amount  to  a  revocation  of  the 
will.*  But  under  the  Georgia  Code,  if  the  cancellation 
be  in  an  immaterial  part  of  the  will,  such  as  the  seal, 
the  intention  to  revoke  will  not  be  presumed.^  The 
Dakota  Code  provides  that  a  revocation  by  obliteration 
may  be  partial  or  total,  and  is  complete  if  the  material 
part  is  so  obliterated  as  to  show  an  intention  to  revoke ; 
l^ut  that  a  part  may  not  be  revoked  unless  the  new  dis- 
position is  legally  effected.^  In  New  York,  it  has  been 
ruled  that  a  partial  obliteration  will  not  effect  a  revoca- 
tion under  a  statute  requiring  that  the  will  be  "  burnt, 
torn,  canceled,  obliterated,  or  destroyed."'  The  ob- 
literation of  words  on  the  envelope  or  covering  of  a  will, 
BsACH  Wnxs.  —  9. 
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is  not  sufficient  to  work  a  revocation.^^'  Where  the 
maker  of  a  will  threw  it  upon  the  fire  with  the  intent  to 
revoke,  and  it  was  burned  through  in  three  places,  it 
was  considered  a  revocation,  although  the  writing  re- 
mained intact,  and  although  it  was  rescued  and  pre- 
served without  the  knowledge  of  the  testator."  If 
through  mistake  or  the  fraud  of  others,  the  testator 
bum  a  wrong  paper  believing  it  to  be  his  will,  and 
never  discovers  the  mistake,  it  amounts  to  a  revocation." 
But  where  the  custodian  of  a  will  refused  to  comply  with 
the  testator's  direction  to  burn  his  will,  and  tlie  latter 
afterwards  acquiesced,  there  was  no  revocation. ^^  ^ 
destruction  of  a  will  by  another  at  the  testator's  direction 
must  be  made  in  his  presence,  both  under  the  act  of  1 
Victoria,  ch.  26,  and  the  Statute  of  Frauds.  Therefore, 
the  testator  cannot  revoke  his  will  by  authorizing  any 
one  to  destroy  it  after  his  death ;  **  and  if  so  destroyed,  its 
contents  may  be  proven  aliuncle.^^  No  fraud  can  be 
committed  by  any  person  assisting  to  destroy  a  will  by 
the  express  direction  of  a  testator  in  the  full  possession 
of  his  faculties ;  and  it  is  not  necessary  that  the  acts  of 
destruction  should  be  performed  in  the  presence  of 
witnesses,  the  testator's  presence  alone  being  sufficient.^^ 
A  will  fraudulently  destroyed  remains  valid,  and  upon 
proof  of  its  contents  may  be  admitted  to  probate." 
Drawing  lines  across  a  will  has  been  said  to  be  an 
equivocal  act  that  might  be  explained  by  circum- 
stances.^^  For  example,  cancellation  by  pencil  is  pre- 
sumed to  be  deliberative  onlj'-,  and  to  be  effective  must 
be  shown  to  have  been  intended  as  final. ^'  But  if  it  be 
done  with  the  animus  revocandij  pencil  lines  drawn  by 
the  testator  across  his  signature,  although  leaving  the 
name  still  legible,  have  been  held  sufiicient  under  a 
statute  providing  mutilation  as  one  of  the  modes  of  revo- 
cation.'*   Where  all  but  four  of  some  twenty  legacies^ 
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the  clause  appointing  executors,  and  the  testator's  name 
were  canceled  by  pen  marks,  and  in  the  margin  were 
several  additions  in  the  testator's  handwriting  supposed 
to  be  designed  for  a  new  will,  it  was  decided  that  the 
will  was  revoked."  Under  a  statute  requiring  a  can- 
cellation to  be  witnessed  in  the  same  manner  as  a  will, 
a  scroll  drawn  through  the  testator's  signature  does  not 
cancel  the  will,  and  the  evidence  that  the  testator  de- 
clared that  he  had  revoked  his  will,  is  not  admissible.^^ 
Cancellations  ineftectual  to  revoke  the  will  under  the 
statute  of  1  Victoria,  ch.  26,  may  still  have  an  effect  upon 
its  construction,  and  probate  of  in  fac  simile  has  some- 
times been  granted.® 

1  Mence  v.  Mence,  13  Ves.  350.    Cf.  Martens  v.  Gardiner,  8  Sim.  73, 

2  Youse  V.  Forman,  5  Bush,  XJ?  ;  Bell  v.  FothergUl,  Liiw  R.  2  Pro. 
A  I).  H^  ;  Williams  r.  Jones,  7  Notes  of  C.  106 ;  In  re  Simpson,  5  Jur. 
N.  S.  1366;  IM  re  Lowis,  1  Swab.  A  T.  31 ;  In  re  Giilhin,  1  Swab.  A  T. 
23 ;  U.  C.  27  Law  J.  Prob.  15 ;  Hobbs  v.  Knight,  1  Curt.  763. 

8  Evans  v.  Ballow,  31  Lpw  J.  Prob.  128  ;  Blrkhea*!  v.  Bowrtoln,  2 
Notes  of  (J.  66  ;  Abraham  v.  Joseph,  6  Jur.  N.  S.  179.  CjT.  In  re  James, 
7  Jur.  N.  S.  52. 

4  Evan's  Appeal,  58  Pa.  St.  23S ;  In  re  GuIIan.  1  Swab.  A  T.  23 : 
8.  C.  27  Law  J.  Prob.  15 ;  S.  C.  4  Jur.  N.  S.  196 ;  GuUan  v.  Grove,  26 
Beav.  64.    C/.  Christmas  v.  Whiuyates,  Z2  Law  J.  Prob.  73. 

5  Johnson  v.  BroUsford,  2  Nott  A  McC.  272  ;  Jackson  v.  Betts,6 
Cowen,  377  ;  Dan  v.  Brown,  4  Cowen,  4S3. 

6  Averv  v.  PIxlev,  4  Mass.  460 ;  Price  v.  Powell,  3  Hurl.  A  N.  341 ; 
Williams  V.  Tyley,  John.  630. 

7  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2672,  D. 

8  Dak.  Civ.  Code,  i  704 ;  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886), 
i  2672,  E. 

9  Lovell  t'.  Ontman,  88  N.  Y.  377 ;  S.  C.  25  Hun,  537 ;  42  Am.  Rep. 
254. 

10  Grantly  v.  Garthwaite,  2  Buss.  00. 

11  White  V.  Casten,  1  Jones  (N.  C.)  197. 

12  Smiley  v.  Gamball,  2  Head,  164. 

13  Giles  V.  Giles,  Cam.  A  N.  174. 

14  Stockwell  V,  Rlthorden,  6  Notes  of  C.  414. 

15  In  re  North,  6  Jur.  564 ;  1  Jarman  on  Wills  (4th  Eng.  ed.),  147. 

16  Timon  r.  Claffy,  43  Barb.  433. 

17  Voorhls  V.  Voorhls,  50  Barb.  119. 

IS  Bethel  v.  Moore,  2  Dev.  A  B.  31 1. 

n    In  re  Hall,  Law  R.  2  Pro.  A  D.  250 ;  Francis  v.  Grover,  5  Hare, 
89 ;  Mouce  V,  Mence,  16  Ves.  848. 
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20  WoodflU  V.  Patton,  76  Ind.  675 ;  40  Am.  Bep.  289. 

21  Hueh's  Succession,  35  La.  An.  S94 ;  48  Am.  Bep.  242. 

22  Gay  v.  Gay,  60  Iowa,  415 ;  48  Am.  Bep.  48. 

23  Twining  v.  Powell,  2  CoUes,  262  ;  Gann  v.  Gregory,  8  De  Gex,  M. 
&  G.  777 ;  Bbea  v.  Boschetti,  18  Jur.  614. 

§  56.  Revocatioiiof  duplicate  wills. — If  wills  have  been 
executed  in  duplicate,  the  revocation  of  one  will  be 
efQcient  as  to  both.^  This  is  provided  by  statute  in 
Georgia,  California,  Dakota,  Montana,  and  Utah.*  The 
presumption  that  a  revocation  of  both  was  intended,  is 
especially  strong  where  but  one  duplicate  was  in  the 
testator's  possession."  But  if  the  testator  have  posses- 
sion of  both,  the  presumption  is  weaker,*  and  has  even 
been  held  not  to  exist  at  all.*  It  is  weaker  still  where 
having  both  in  his  possession,  he  first  altera  one  and 
then  destroys  it.*  The  rule  as  to  the  total  revocation  of 
duplicates  applies  also  to  alterations  in. one  of  two  copies 
of  awUl;^  and  likewise  when  there  were  similar  pro- 
visions in  a  will  and  codicil,  and  the  one  in  the  codicil 
was  obliterated.^ 

1  In  re  Angus,  3  Demarest,  93  ;  In  re  Glllender,  3  Demarest,  38S. 

2  Btlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2674. 

3  Seymour's  Case,  1  P.  Wms.  346 :  8.  C.  2  Vern.  742 ;  Colvln  v. 
Fraser,  2  Hagg.  Ecc.  266 ;  Beckards  v.  Mumford,  2  PhilUm.  23 ;  Bnrton- 
shaw  V.  Gilbert,  Cowp.  49 ;  Bougbey  v.  Moreton,  3  Hagg.  Kcc.  191,  n. 

4  In  re  Hains,  5  Notes  of  C.  621. 

5  Boberts  v.  Bound,  3  Hagg.  Ecc.  548. 

6  Pemberton  v.  Pemberton,  13  Ves.  310 ;  2  Greenleaf  on  Evidence, 

1683. 

7  Strickland  v,  Strickland.  8  Com.  B.  724 ;  Hubbard  v,  Alexander, 
3  Ch.  Div.  738. 

8  Utterson  v.  Utterson,  3  Ves.  <fr  B.  122. 

§  57.  Partial  revocation. — Any  clause  in  a  will  may 
be  revoked  by  cancellation,  obliteration,  etc.,  wit ii out 
affecting  the  validity  of  the  rest  of  the  instrument,  if 
it  appear  that  the  testator  did  not  thereby  intend  to 
destroy  the  whole.*  Thus,  a  fee-simple  may  be  reduced 
to  a  life  estate  by  canceling  "  his  heirs  and  assigns  for- 
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ever/'  ^  Ink  lines  drawn  by  the  testator  though  each 
word  of  a  clause,  and  also  diagonally  through  the  whole 
clause,  were  held  to  cancel  that  part  of  the  will ;  and 
omitting  the  canceled  part,  the  instrument  was  entitled 
to  probate.^  In  the  margin,  opposite  canceled  legacies, 
were  memoranda,  signed  by  the  testatrix  with  her 
name  in  one  case  and  he\  initials  in  another,  stating 
that  she  wished  to  *'er&s6*'  those  parts,  and  the  will 
being  found  among  her  valuable  papers  a  few  hours 
after  her  death,  the  legacies- w«re  considered  effectually 
revoked.*  Whether  a  testaljorN  tearing  the  paper  on 
which  his  will  is  written,  opejAtSBf.  as  a  revocation  of  the 
whole  will  or  codicil,  or  of  d'siagle  devise  only,  is  a 
question  of  intention,  to  be  gathered  from  all  the  cir- 
cumstances.^ Thus,  where  the  testator  tore  his  name 
from  the  foot  of  a  codicil,  and  in  sq  d6ing  carried  away 
some  words  in  the  body  of  the  wiltdn  the  reverse  side, 
it  was  held  that  the  codicil  only  waJ?  revoked.*  And  in 
a  case  in  which  one  cut  his  signature  from  his  wiU, 
evidence  was  admitted  to  show  that  ^e  intended  to 
include  in  the  revocation  a  codicil  written  pt  the  foot  of 
the  will,^  The  effect  of  a  partial  revocation  'is  to  throw 
the  property  disposed  of  by  the  canceled*  itiBm  into  the 
general  residue,  unless  there  be  evidence  <5f  i  contrary 
intention.^  \       . 

1  Means  v.  Moore,  Haxp*  314 ;  Tudor  v.  Tudor,  17  iton,  B.  383. 
Cfoaitra,  Quinn  v.  Quinu,  1  Thomp.  «fe  C.  437.  '     •  *■ 

2  Swlnton  v.  Bailey,  1  Ecc.  Dlv.  110;  affirmed  In  D.  P.  48  haw  J. 
Ecc.  57  ;  Humphreys  v.  Taylor,  7  Bac.  Ab.  Gwil.  363 ;  Short  v,  Smith, 
4  East,  419 ;  Larkliis  v,  Larkins,  3  Bos.  A  P.  16 ;  Sutton  />;>  ^atton, 
Cowp.  812  ;  In  re  Lambert,  1  Notes  of  C.  131 ;  In  re  Woodward,  Law 
B.  2  Pro.  &  D.  206. 

8    Chinmark's  Estate,  My  rick's  Prob.  128. 

4  In  re  Klrkpatrick,  22  N.  J.  Eq.  463.  Cf.  Gugel  v.  VoUmer,  1 
Demarest,  484. 

5  In  re  Cook,  5  Pa.  L.  J.  1. 

6  In  re  Cook,  5  Pa.  L.  J.  1. 

7  In  re  Bleckley,  8  Prob.  Dlv.  169. 

8  Blgelow  V.  GiUott.  123  Mass.  102. 
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i  58.  Bevocation  by  parol.  — Prior  to  the  Statute  of 
Frauds  a  will  might  be  revoked  by  parol,i  and  before 
the  year  1821,  wills  were  revocable  by  parol  in  Con- 
necticut.^ But  the  modem  doctrine  is  that  a  written 
will  cannot  be  revoked  by  parol,'  nor  by  a  nuncupative 
will.*  Verbal  statements  by  the  testator  to  the  efifect 
that  he  has  not  made  a  w0*jdo,  i^ot  tend  to  prove  revo- 
cation.* Evidence  of  thi  testator's  intention  orally 
announced  to  adopt  the*p14or  of  two  wills  cannot  be 
received;^  and  declaratjoss  of  an  intent  to  die  intes- 
tate, coupled  with  evid^ne^  that  a  subsequent  will  had 
been  made  by  the  test^n^f  and  stolen  from  hi]n,  will  not 
be  sufficient  to  revQke  Ihe  first  will  in  the  absence  of 
proof  of  the  contents  of  the  later.^  In  several  of  the 
united  American  l3l|ites  there  are  statutes  prohibiting  or 
regulating  parol  >B^dcation.  In  Illinois  and  Colorado, 
it  is  enacted  thatpbtiuly  executed  will  may  be  annulled 
by  spoken  words.^V  In  Florida,  a  will  of  personal  prop- 
erty may  be  revoked  by  parol,  if  the  words  be  com- 
mitted to  writing  in  the  testator's  lifetime  and  be  read 
to  him  and.filloi^ed  by  him,  and  these  facts  be  proven 
by  three  witnesses.*  In  Tennessee  and  Pennsylvania, 
no  will  caj^W revoked  or  altered  by  subsequent  spoken 
words,  uqJq^  they  be  reduced  to  writing  and  read  over 
to  the  tQ^9^r  and  approved  by  him,  and  these  circum- 
stances b^  proven  by  two  competent  witnesses.^®  Sub- 
stant^lljf-  similar  provisions  are  made  in  New  Jersey 
and*)^{aryland,  with  the  additional  requirement  of  one 
more*Mtness.ii  But  in  New  Jersey,  it  is  only  wills  of 
personalty  that  may  be  thus  revoked  by  parol." 

1  Cranvel  v.  Sanders,  Cro.  Jac.  497.  Cf.  Ex  parte  Ilchester,  7  Vea. 
848  ;  Richardson  v.  Barry,  8  Hagg.  £cc  249. 

2  Card  v.  Grinman,  5  Conn.  164. 

8  Bodgers  v.  Bodgers,  A  Helsk.  489;  Boudenot  t'.  Bradford,  2 
Yeates,  170  ;  Eyster  v.  Young,  3  Yeates,  511 ;  Perjue  v.  Perjue,  4  Iowa, 
520. 

4  HcCune  V.  House,  8  Ohio  St.  144. 
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5  Toebbe  v.  Williams,  80  Ky.  661 ;  S.  C.  3  Am.  Prob.  Bep.  338,  SML 

6  Daniel  v.  Nockolds,  3  Hagg.  Ecc.  777. 

7  Hylton  v.  Hylton,  1  Qratt.  161. 

8  Stlmson's  Am.  Stat  Law  (Jan.  i$  1886),  {  2e7fi. 

0  Fla.  Stats.  (Dig.  of  1881)  ch.  200, }  3 ;  Stlmson's  Am.  Stat.  Law 
(Jan.  1, 1886),  i  2675. 

10  Pa.  Stats.  (Dig.  of  l«72-73)  "  Wills,"  17 :  Tenn.  Code  (1884),  2  8008 ; 
8timsou*8  Am.  Stat.  Law  (Jan.  1, 1886),  S  2675. 

11  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2675. 

12  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2675. 

^  59.  Sevocation  by  lubsequent  writing. — There  need 
be  no  express  words  of  revocation  in  a  will  in  order  to 
annul  a  previously  executed  testamentary  disposition, 
if  it  devise  or  bequeatli  tlie  same  property  to  other  bene- 
ficiaries, or  inali:e  other  inconsistent  provisions.*  The 
last  will  of  a  testator  being  complete  in  itself  and  ade- 
quate to  the  disposition  of  the  entire  estate,  is  a  revoca- 
tion of  all  anterior  wills,  altliough  no  words  of  revocation 
are  used,  and  although  the  disposition  of  a  large  share 
of  the  property  is  by  way  of  residuary  devise,  and  the 
legacies  in  the  last  will  are  considered  substitutional 
and  not  cumulative  to  those  named  in  the  first.^  A 
codicil  may  by  implication  revoke  the  posterior  of  two 
wills  by  expressly  referring  to  the  prior,  and  recogniz- 
ing it  as  the  actual  will  of  the  testator ,<<  unless  the  earlier 
will  has  been  destroyed  by  the  testator.*  But  a  will  is 
not  revoked  by  a  subsequent  instrument,  which  neither 
revokes  it  in  express  terms  nor  by  implication.*  And 
where  the  later  will  is  inconsistent  in  some  of  the  pro- 
visions, and  not  as  to  others,  it  operates  as  a  revocation 
only  so  far  as  the  inconsistency  extends.*  In  some  of 
the  States,  it  is  provided  by  statute  that  a  subsequent 
inconsistent  will  Implies  a  revocation  only  so  far  as  the 
inconsistency  extends;  and  any  portion  of  the  first 
which  can  stand  without  conflicting  with  the  last  re- 
mains unrevoked.  This  is  the  case  in  Georgia,  Louis- 
i!Uia,  California,  Dakota,  Montana,  and  UtahJ    Where 
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the  existing  law  distinguishes  between  the  formalities 
requisite  for  a  bequest  of  personalty  and  a  devise  of 
realty,  a  will  disposing  of  both  classes  of  property  may 
be  revoked  pro  tanto  by  another  instrument  passing  the 
personalty  only,  and  executed  only  with  such  formali- 
ties as  are  necessary  for  a  valid  will  of  personal  prop- 
erty.* After  one  will  has  been  admitted  to  probate,  if  a 
later  will  be  propounded  which  does  not  expressly  re- 
voke the  former,  and  there  is  any  room  for  dispute  as 
to  its  construction  and  effect  as  an  implied  revocation, 
the  question  cannot  be  determined  in  proceedings  for 
the  probate  of  the  latter.*  The  republication  of  a  will 
by  codicil,  without  referring  to  intermediate  codicils, 
does  not  revoke  the  latter,**'  It  is  rather  to  be  considered 
as  confirming  the  will  with  every  codicil  which  may 
belong  to  it.**  But  cases  as  to  the  combined  effect  of 
codicils,  **  are  too  special  to  be  of  much  use  as  general 
authorities.'* "  A  specific  gift  in  the  will  is  not  revoked 
by  a  general  gift  in  a  codicil.*" 

1  Ludlnm  t».  Otis,  15  Hun,  410 ;  Reese  v.  Probate  Court  of  Newport, 
9  R.  I.  434 ;  Clarke  v.  Ransom,  60  Cal.  5^5  ;  Burden's  Estate,  11  Phila. 
IvtO ;  In  re  Huosrh's  Estate,  15  Jur.  943 ;  Evans  v.  Evans,  17  Sim.  107 ; 
Fownes-Luttrell  v.  Clarke,  W.  N.  (1876)  168, 249 ;  Hard  wick  e  v.  Doug- 
las, 7  Clark  «fe  F.  795 ;  reversing  Douglas  t».  Leake,  5  Law  J.  N.  8.  Ch.  26 : 
Kermode  v.  Macdonald,  Law  R.  1  Eq.  467 ;  Henfrey  v.  Henfrey,  2 
Curt.  4fi8  ;  Cottrell  v.  Cottrell,  Law  R.  2  Pro.  <&  D.  397.  Cf.  Lee  v. 
Delane,  4  De  Oex  <ft  S.  1. 

2  In  re  Fisher,  4  Wis.  254.    Cf.  Simmons  %\  Simmons,  36  Barb.  68. 

3  Walpole  v.  Oxford,  8  Ves.  402 ;  S.  C.  Walpole  v.  Cholmondeley, 
7  Term  Rep.  138 ;  Payne  v.  Truppes,  7  Jur.  854  ;  S.  C.  1  Rob.  Ecc.  5S:s ; 
In  re  Chapman.  8  Jur.  902 ;  S.  C.  1  Rob.  Ecc.  1.  Cf.  Crosbie  v.  Mac- 
doual,4  Ves.  610;  1  Jarman  on  Wills  (4th  Eng.  ed.),  189,  and  cases 
there  cited ;  1  Jarman  on  Wills  (4th  Eng.  ed.),  191,  n.  i, 

4  Hale  v.  Tokelove,  2  Rob.  Ecc.  318 ;  Newton  v.  Newton,  12  Ir.  Ch. 
118  ;  Rogers  ti.  Goodenough,  2  Swab.  A  T.  342.  Cf.  1  Jarman  on  WlIUs 
(4th  Eng.  ed.),  191,  and  cases  there  cited. 

5  Nelson  v,  McGlfTert,  8  Barb.  Ch.  158;  Inglefield  v.  Coghlan.  2 
Colles,  247 ;  In  re  Petchell,  Law  R.  3  Pro.  &  D.  153  ;  In  re  De  la  Saus- 
saye.  Law  R.  8  Pro.  <&  D.  42 :  Lemage  v.  Goodban,  Law  R.  I  Pro.  &  D. 
67;  Richards  v.  Queen's  Proctor,  18  Jur.  640 ;  Cutto  v.  Gilbert,  9  Moore 
P.  C.  C.  131 ;  Freeman  v.  Freeman,  6  De  Gex,  M.  <ft  G.  704 :  Goodright 
V.  Harwood,  3  Wils.  497 ;  Seymor  v.  Nosworthy,  Hardin,  374. 

6  Nelson  v.  McGlffert,  3  Barb.  Ch.  158 ;  Robinson  t*.  Smith,  la  Abb. 
Pr.  359 ;  Floyd  v.  Floyd,  7  Mou.  B.  290 ;  Wells  v.  Wells,  33  Miss.  G!».; 
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Carter  v.  Thomas,  4  Me.  341 :  Larrabee  v.  Larrabee,  28  Vt  274 ;  Taylor 
V.  Kelly,  31  Ala.  5!) ;  Snccession  of  Fisk,  3La.  An.  70Sw 

7  Btlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2678,  B. 

8  Marston  v.  Marston,  17  N.  H.  503. 

9  Besancon  v.  Brownson,  83  Mich.  388. 

10  Green  v.  Tribe,  »  Ch.  DIv.  231 ;  Trosble  v.  Macdnal,  4  Ves.  «10 ; 
Gorden  v.  Rear,  S  Sim.  271 ;  Wade  t'.  Nazer,  12  Jur.  188 ;  S.  C.  1  Rob. 
Ecc.  627  ;  In  re  Saussaye,  Law  K.  3  Pro.  <ft  D.  42. 

11  In  re  Saussaye,  Law  R.  3  Pro.  &  D.  42.  Cf.  Barton  v.  Newbery, 
1  Ch.  Div.  2S4. 

12  1  Jarman  on  Wills  (4th  Eng.  ed.),  178,  n. ;  q.  v.  and  cases  there 
cited,  etseq. 

13  In  re  Arrowsmith's  Trust,  2  De  Gex,  F.  A  J.  474.  Cf.  Roach  v. 
Hnynes,  6  Ves.  153. 

§  60.  Nature  and  ozecution  of  the  snbseqne&t  writing. — 
Under  the  Statute  of  Frauds,  it  was  sufficient  if  the 
intention  to  revolve  was  written  out  during  the  life  of 
the  testator,  and  by  his  direction,  whether  signed  by 
him  or  not.^  So  that  a  letter  written  at  the  request  of  the 
testatrix,  directing  the  custodian  of  her  will  to  destroy 
it,  was  a  revocation,  although  the  latter  refused  to 
comply.*  However,  a  duly  executed  will  could  not  be 
revoked  by  a  subsequent  uncompleted  instrument, 
without  the  strongest  proof  of  capacity,  volition,  final 
intention,  and  involuntary  interruption.'  An  ordinary 
will  may,  under  the  statutes,  be  revoked  by  an  holo- 
grajihic  will  in  North  Cai-olina  and  Maryland.*  But  in 
Arkansas  the  contrary  is  especially  provided.*  In  the 
Virginias  and  Carolinas,  and  in  Kentucky,  Texas,  and 
most  of  the  American  States,  it  is  provided  by  statute 
that  a  will  may  be  revoked  by  a  subsequent  writing, 
signed,  attested,  and  subscribed  by  witnesses  like  a 
will.*  Where  the  statutes  provide,  as  the  only  modes  of 
revocation,  sonxe  mutilation,  or  the  making  of  a  new 
will  or  codicil,  or  some  other  writing  "  signed,  attested, 
and  subscribed  like  a  will,"  it  is  not  a  sufficient  revoca- 
tion for  the  testator  to  write  upon  the  back  of  the  sheet 
containing  his  testament,  the  date,  and  the  words  "  I 
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revoke  this  will,''  and  sign  his  name  thereto  J  But  in 
Connecticut,  the  words,  "  this  will  is  invalid,"  written 
on  the  back  of  the  wUl,  and  signed  by  the  testator, 
without  being  attested  by  witnesses,  has  been  held 
sufficient.^  In  North  Carolina,  a  paper  in  the  form  of  a 
will,  although  not  signed  nor  attested,  if  made  with  the 
intent  to  revoke  a  former  will,  is  sufficient  therefor.'  In 
Virginia,  it  has  been  held  that  an  imperfectly  executed 
will  may  operate  as  a  revocation  of  bequests  of  person- 
alty in  a  previous  will.^  In  Vermont,  where  a  will 
covered  the  first  and  a  portion  of  the  second  pages  of  a 
sheet,  and  the  testator  wrote  on  the  last  half  of  the 
second  page  present  words  of  revocation,  it  was  an 
effectual  cancellation,  and  the  wUl  could  not  be  revived 
by  the  testator's  declarations  that  he  had  republished 
it.i^  But  in  Massachusetts,  a  will  devising  real  estate 
cannot  be  revoked  by  another  writing  not  executed 
with  the  same  formalities.^^  It  is  not  necessary  that  a 
will  expressly  revoking  former  wills  should  make  a 
disposition  of  the  property  previously  devised.'*  The 
subsequent  writing  need  not  even  be  a  will  at  all." 
Accordingly,  it  has  been  said  that  a  will  may  become 
operative  as  a  revocation  of  a  former  will,  although 
inoperative  in  other  respects.'* 

1  1  Jarman  on  Wills  (4tb  Eng.  ed.)>  169. 

2  Walcott  V.  Ouchterlony,  1  Curt.  680 ;  In  re  Bavenscroft,  18  Law 
J.  Ch.  501 ;  Meredyth  v.  Maunsell,  Mllw.  132. 

3  Blewltt  V.  Blewltt,  4  Hagg.  Ecc.  410;  GiUow  v.  Bourne,  4  Hagg. 
Ecc.  192. 

4  Stlmson's  Am.  tstat.  Law  (Jan.  1, 1386),  {  2673,  B. 

6   Ark.  State.  (Mansfield's  Dig.  1884),  {  6492 ;  Stimson's  Am.  Stat. 
Law  (Jan.  1, 1886),  {  2645. 

6  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2878. 

7  Ladd's  Will,  60  Wis.  187 ;  60  Am.  Rep.  355. 

8  Witter  v,  Mott,  2  Conn.  67. 

9  Clark  v.  Eborn,  2  Murph.  236. 

10  Glasscock  v.  Smlther,  1  Call,  479. 

11  Warner  v.  Warner,  87  Vt.  356. 
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12  Retd  V.  Borland.  14  Mass.  209 ;  .Laoghton  v,  AtklnSi  1  Pick.  S8B. 

Cf.  Brown  v.  Thorndlke,  15  Pick.  388. 

13  In  re  Thompson,  11  Paige,  453. 

14  Body  V.  Ulrlch,  69  Pa.  St  177. 

15  Laughton  v.  Atkins,  1  Pick.  585 ;  Sisters  of  Charity  v.  Kelly.  87 
N.  Y.  403, 415. 

i  61.    The  several  writings  to  be  constrned  together. — 
Inasiiuich  as  a  second  will  operates  as  a  revocation  of 
the  first  only  so  far  as  it  indicates  a  different  intention 
as  to  the  disposition  of  the  same  property,^  wills  not  in- 
consistent ^ith  each  other  must  be  construed  together, 
and  all  their  provisions,  so  far  as  possible,  be  carried 
into  effect.'    Likewise  in  the  case  of  a  codicil,  the  courts 
do  not  allow  the  will  to  be  disturbed  further  tlian  is 
necessary  to  give  effect  to  the  provisions  of  the  later 
writing.'    A  codicil  which  does  not  expressly  revoke  a 
will,  although  professing  to  make  a  different  disposition 
of  the  whole  estate,  is  a  revocation  only  so  far  as  it  does 
in  fact  make  a  different  disposition.^    Where  a  person 
is  appointed  guardian,  executor,  and  trustee,  a  revoca- 
tion by  codicil  of  one  of  his  offices  does  not  extend  to 
the  others,  unless  a  contrary  intention  is  shown  by  the 
context.^    If,  to  save  repetition,  the  uses  of  one  estate 
are  declared  to  be  similar  to  those  of  another,  revoca- 
tion of  the  first  does  not  affect  the  second ;  <  nor  where 
a  specific  bequest  is  made  to  a  residuary  legatee  to  be 
afterwards  named,  and  the  residue  given  the  person 
named  in  the  will,  is  by  codicil  revoked.^    A  codicil 
expressly  revoking  a  previous  legacy,  yet  giving  only 
half  thereof  to  another,  was  held  to  be  a  revocation  pro 
tanto  only.^    An  unambiguous  disposition  in  the  will 
is  not  to  be   revoked  by  doubtful   expressions  in  a 
codicil;'  yet  technical  accuracy  is  not  required,  and 
however  loose  the  language,  if  the  intent  to  revoke  be 
unmistakable,  it  will  prevail.i^'    But  there  is  this  dis- 
tinction between  inconsistencies  in  the  same  writing 
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and  contradictory  provisions  in  different  instruments : 
Where  there  are  separate  gifts  of  the  same  property  to 
two  persons  by  the  same  will,  the  beneficiaries  may 
take  jointly  or  in  common  ;  but  if  the  gifts  are  made  in 
two  separate  testamentary  instruments,  the  latter  is  a 
complete  revocation  of  the  former.**  If  two  similar 
wills  are  executed  on  the  same  day,  the  second  does 
not  revoke  the  first,  for  the  two  writings  taken  together 
are  considered  to  constitute  one  and  the  same  will." 
And  in  general,  every  attempt  will  be  made  to  educe 
from  the  papers  a  scheme  of  disposition  consistent 
with  them  both,*'  especially  where  the  rejection  of  the 
prior  will  would  produce  partial  intestacy,**  or  where 
the  later  paper  is  styled  a  codicil.*^  But  if  the  date  of 
neither  will  can  be  ascertained,  and  the  dispositions  of 
the  estate  made  by  them  can  in  no  way  be  reconciled, 
both  will  be  void.** 

1  McKaJnjr  v.  Clarke,  2  TayL  278';  New  Orleans  v.  Flsk,  2  La.  An. 
78. 

2  Mercer's  Succession,  28  La.  An.  564. 

3  Bodffers  v.  Bodgers,  6  Helsk.  489 ;  Jarman  on  Wills  (4th  Eng. 
ed.),  176 ;  Buffleld  w.  Duffleld,  3  BUgh  N.  8.  261 ;  Beckett  v.  Harden,  4 
Maule  &  8.  1 ;  Cookson  v.  Mancock,  1  Keen,  817 ;  S.  C.  2  Mylne  <ft 
C.  606 ;  Lushington  v.  Boldero,  Coop.  Q.  216:  Clarke  v.  Butler,  1  Mer. 
804 ;  Evans  v.  Evans,  17  Sim.  66 ;  Murch  v.  Marcbant.  6  Man.  &  G. 
813 ;  Hill  V.  Walker,  4  Kay  <ft  J.  168  ;  Barkclay  v.  Masfcelyne,  5  Jur. 
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1  Bosw.  214. 

4  Brant  v.  WQson,  8  Co  wen,  66. 
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there  cited.  Cf.  Francis  v.  Collier,  4  Buss.  SH\ ;  In  re  Gibson's  Trust,  2 
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12  Odenwaclder  v.  Schorr,  8  Mo.  App.  453. 

13  Wild  t'.  Acton,  2  Eq.  Cas.  Abr.  777,  pi.  26 ;  Coward  v.  Marshal, 
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15  In  re  Howard,  Law  R.  1  Pro.  <fe  I).  636 ;  Robertson  v.  Powell,  2 
Hurl.  A  C.  762. 
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§  62.  Implied  revooatioxi. — An  implied  revocation  is  a 
deduction  of  law  from  established  facts.^  It  lias  been 
held  that  this  implication  of  revocation  may  be  rebutted 
by  circumstances,  and  that  the  declarations  of  the  testa- 
tor in  his  last  sickness  are  admissible  for  this  purpose  ;  ^ 
but  the  weight  of  authority  seems  to  be  to  the  contrary. 
It  is  well  settled  that  the  Statute  of  Frauds  and  the 
statutes  in  America  which  follow  its  phraseology,  pro- 
viding that  no  devise  shall  be  revoked,  but  by  the  testa- 
tor canceling,  etc.,'  only  apply  *'to  acts  of  direct  and 
express  revocation,  and  that  a  will  may  be  revoked  by 
implication  or  inference  of  law  by  various  circumstances 
not  witliin  the  purview  of  the  statute."  *  From  this  in- 
terpretation of  the  statutes,  we  have  the  doctrine  of  im- 
plied revocation.  Implied  revocation  is  of  two  sorts, 
an  implication  from  a  supposed  change  of  the  intention 
of  the  testator  as  manifested  by  marriage,  or  marriage 
and  issue,  or  by  the  birtli  of  a  child,  and  as  manifested 
by  an  attempted  conveyance  of  the  estate  devised ;  and 
an  implication  arising  from  the  necessity  of  tlie  case,  by 
an  alteration  in  tlie  estate  or  valid  alienation  thereof. 
For  example,  at  common  law  the  marriage  of  a  woman 
acted  as  an  absolute  revocation  of  her  will ;  *  and  the 
will  of  a  man  was  revoked  by  a  marriage  from  which 

BSACH  WILL3.— 10. 


§  62  REVOCATION  OF  WILLS.  110 

there  was  issue,  those  circumstances  producing  such  a 
'change  in  the  testator's  situation  as  to  lead  to  the  pre- 
sumption that  he  could  not  intend  a  disposition  of  propr 
erty  previously  made  to  continue  in  forcc.^  So,  too, 
revocation  was  implied  from  an  eHbrt  on  the  part  or  the 
testator  to  convev  the  estate  proviouslv  devised."  And 
€x  necessitate  rex  a  valid  conveyance  of  the  property  do- 
vised  elfocted  a  revocation  ;  and  even  a  momcntarv  in- 
torruption  of  the  testator's  seisin  produced  a  l"ke  effect.* 
But  the  courts  have  not  gone  so  far  as  to  lay  down  the 
rule  that  revocation  may  be  impliel  from  ayvj  chan,'5e 
of  circumstances  affording  satisfactory  evidence  of  the 
testator's  revoking  intention.  On  the  contrarj^  im- 
plied revocation  takes  place  in  consequence  of  a  rule 
or  principle  of  law,  independently  altogether  of  the 
actual  intention  of  any  particular  testator.'  Thus,  a 
total  revocation  cannot  be  implied  from  the  death  of 
the  legatees  or  deviseesj^**  nor  from  the  alienation  of  the 
larger  portion  of  the  estate  wliich  was  specifically  dis- 
posed of  by  the  will.^^  "  Conveying  a  part  of  the  estate 
upon  wliich  the  will  would  otherwise  operate,  indicates 
a  change  of  purpose  in  the  testator  as  to  tliat  part ;  but 
suffering  the  will  to  remain  uncanceled,  evinces  that  his 
intention  is  unchanged  with  respect  to  other  property 
bequeathed  or  devised  therein."  ^'^  Neither  is  a  will  re- 
voked by  implication  from  a  change  of  the  testator's 
circumstances  as  regards  the  amount  and  relative  value 
of  his  property,^^  nor  from  the  testator's  marriage  alone, 
if  there  be  no  issue.^*  Nor  yet  can  it  bo  revoked  by  all 
these  circumstances combined.^5  Revocation  cannot  bo 
implied  by  law  from  the  death  of  the  testator's  wife,  and 
of  one  of  his  children,  leaving  issue  ;  nor  from  the  birth 
of  another  child  contemplated  in  the  will;  nor  from 
forty  years  of  insanity,  beginningsoon  after  the  raaliing 
of  the  will,  and  continuing  until  his  death ;  nor  from  a 
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four  fold  increase  in  the  value  of  his  property,  so  as 
greatly  to  change  the  proportion  between  the  specitio 
legacies  given  to  some  of  the  children,  and  the  shares  of 
other  children  who  were  made  residuar}'  lei^tees.'*    On 
various  other  pretexts,  efforts  have  been  made  to  estab- 
lish the  revocation  of  wills.    And  in  these  cases  it  has 
been  decided  that  the  insertion  of  a  clause,"  or  the 
changing  of  a  date,  will  not  effect  the  revocation  of  a 
will; ^8  nor  will  the  changing  of  an  executor,  nor  the 
striking  out  of  a  devise,  necessitate  the  rei>ublIcation  of 
a  will. ^9    Neither  is  a  will  revoked  by  the  refusal  of  one 
who  has  it  in  keeping  to  deliver  it  to  the  testator  for 
alteration  ;  ^  nor  by  the  addition  of  an  unexecuted  codi- 
cil ;  -^  nor  by  the  discovery  of  the  existence  of  a  cliild.-^'^ 
A  will  is  not  made  invalid  because  one  of  the  subscrib- 
ing witnesses  subsequently  became  the  husband  of  the 
testatrix,  it  being  sufficient  that  he  was  a  credible  wiiUess 
at  the  time  of  the  execution  ;^  nor  by  the  fact  that  one 
or  more  of  the  witnesses  died  before  probate  ;^*  nor  by 
the  death  of  the  mother  of  the  testatrix,  and  the  oliango 
in  her  family  relations  by  the  marriage  of  licr  sister ;  ^ 
nor  by  tlio  destruction  of  a  will  made  in  favor  of  the 
testator ;  '^  nor  by  the  will  being  found  among  worth- 
less pa2)ers.2^    Under  the  statute  in  Vermont,  revo(;ation 
cannot  bo  implied  merely  from  a  change  in  the  circum- 
stances of  the  testator,  and  no  revocation  will  be  implied 
except  ex  necessitate  rei  as  from  subsequent  alienation 
inconsistent  with  the  will,  and   then  only  pro  tanto.'^ 
And  when  a  statute  in  its  general  language  embraees  all 
kinds  of  revocation,  both  by  acts  of  the  testator  and  by 
implication  of  law,  giving  special  instances  in  wliic!i 
particularly  Implied  revocations  are  allowed,  it  is  to  the 
exclusiofi  of  all  methods  of  revocation  not  cspeeially 
enumerated.28    Under  the  New  York  statute,  fur  ex- 
ample, only  marriage  or  the  birth  of  children  operates 
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to  revoke  a  will  by  Implication  i^  and  thorefore  the  In- 
tention o(  a  testator  that  a  subsequent  gift  or  ndYOnco- 
inent  slidll  operate  as  a  sallsCactLon  of  a  legacy  caiino'^ 
lie  presumed,  for  this  would  be  a  partial  revocation  of 
the  will  by  im  plication  from  circumstances  not  specified 
in  thestatulo.>i 
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22  Ordlsh  t».  McDermott,  2  Redf.  460, 463.    C/.  Sheperd  v.  Sheperd, 
5  Term  Rep.  51 ;  Brush  v.  Wilkins,  4  Johns.  Ch.  C06. 

23  Fellows  v.  Allea,  60  N.  H.  439, 440 ;  49  Am.  Rep.  328  ;  Lord  v.  Lord, 
68N.  H.  7. 

24  Fellows  v.  Allen,  60  N.  H.  439, 440 ;  Dean  v.  Dean,  27  Vt.  746. 

25  Fellows  V.  Allen,  60  N.  H.  439, 441, 

26  Fellows  V.  Allen,  CO  N.  H.  439,  441, 

27  Fellows  v.  Allen,  60  N.  H.  439, 441. 

23    Graves  v.  Sheldon, 2  Chip.  D.  74 ;  ParkhlH  v.  Parkhill,  Brayt.  239. 

23   Ordlsh  t'.  McDermott,  2  Redf.  460,  463;  Laogdon  v.  Astoi.  16 
N.  Y.  U ;  Delafield  v.  Parish,  25  N.  Y.  ft. 

30  Parish  v.  Parish ,  42  Barb.  274. 

31  Langdon  v.  Astor,  3  Duer,  477. 

J  63.  Impliod  rovocation  from  marriage  and  issue. -~  At 
common  law,  marriage  with  birth  of  issue  revoked  the 
will  of  a  man  ;  ^  and  It  was  immaterial  whether  the  child 
were  born  before  or  after  the  death  of  the  testator,^  or 
whether  it  outlived  or  died  before  its  father.'  It  has 
been  thought  that  the  subsequent  birth  of  children  by 
an  existing  marriage,  the  death  of  their  inotlicr,  and  the 
second  marriage  of  their  father,  would  revoke  a  will  i:i 
the  same  manner  that  marriage  and  the  birth  of  a  child 
therefrom,  would  revoke  a  will  previously  executed, 
the  order  of  the  events  making  no  diflference.*  But  at 
common  law,  marriage  and  issue  did  not  revoke  a  will 
which  did  not  dispose  of  the  whole  estate;*  nor  when 
the  wife  and  child  had  been  •  both '  provided  for  in  the 
will,  or  in  a  settlement  made  prior '  to  the  execution  cf 
the  will.  But  at  the  present  day  the  matter  is  generally 
regulated  by  statute.  Under  the  Victorian  statute,® 
marriage  alone  without  birth  of  issue  is  made  a  revo- 
cation of  the  wills  of  both  husband  and  wife,  and  no 
declaration  in  or  out  of  the  will  can  obviate  this  result.^* 
"  Every  will  made  by  a  man  or  woman  shall  be  re- 
voked by  his  or  her  marriage,  except  a  will  made  in 
exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default 
of  such  appointment,  pass  to  his  or  her  heir,  customary 
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heir,  executor,  or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin  under  the  statute  of  distribu- 
tions."" Under  similar  statutes,  marriapje  acts  as  a 
revocation  of  the  will  of  a  man  in  tlie  Virsjinias,  and 
Georgia  and  Kentucky  and  North  Carolina,  also  in 
Rhode  Island,  Illinois,  and  Connecticut.  In  the  last- 
named  State,  however,  if  provision  be  made  for  tlie 
contingency,  marriage  does  not  revoke  a  will.  And  in 
the  Virginias  and  Kentucky  and  North  Carolina  this 
provision  of  the  statutes  does  not  apjily  to  a  will  made 
in  exercise  of  a  collateral  power  of  appointment,^-^  -wlien 
in  default  of  such  appointment  the  estate  would  not 
pass  to  the  heir,  personal  representative,  or  next  of 
kin."  In  Georgia,  it  has  been  held  that  a  testator  may 
rebut  the  presumption  of  revocation  raised  b\' marriage 
and  the  birth  of  a  child  by  a  declaration  in  writing, 
executed  with  the  same  formalities  required  for  a  will.^* 
So  under  the  statute  of  Rhode  Island,  marriage  is 
only  presumptive  evidence  of  an  intent  to  revoke,  and 
the  contrary  may  be  shown.^^  Jq  Illinois,  under  the 
statute,  marriage  acts  per  se  as  a  revocation  of  a  prior 
will.^*  And  in  the  same  State  it  has  been  held,  under  a 
statute  making  husband  and  wife  heir  to  one  another 
when  there  are  no  children  nor  descendants,  that  mar- 
riage acts  as  a  revocation  of  a  will  made  prior  thereto, 
making  no  provision  therefor,  and  disposing  of  the 
entire  estate,  unless  there  are  facts  subsequent  to  the 
marriage  whicli  show  an  intention  that  the  will  sliall 
stand. ^7  In  South  Carolina,  subsequent  marriage,  and 
the  survival  of  the  widow  or  children  of  the  marriage, 
acts  as  a  revocation  of  a  will,  unless  expressed  upon  its 
face  to  have  been  made  in  contemplation  of  marriage, 
and  containing  provision  for  future  wife  and  children.^8 
The  Connecticut  statute  is  substantially  similar.^*  And 
the  survival  of  the  widow  revokes  a  will  made  prior 
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to  the  maiTiage  in  Alabama,  New  York,  California, 
Nevada,  Washington  Territory,  Dakota,  Montana,  and 
Utah,  unless  provision  for  her  have  been  made  by 
marriage  settlement,  or  in  the  will,  or  she  be  mentioned 
in  the  will  itself  in  such  a  manner  as  shows  an  intention 
to  make  no  provision  for  her.*  Marriage  without  issue 
does  not  revoke  a  will  in  Texas,*'  nor,  it  would  seem,  in 
Indiana.^  In  New  York,  from  the  facts  of  marriage^ 
and  the  birth  of  a  child,  the  law  presumes  an  intention 
on  the  part  of  a  testator  to  revoke  a  will  previously 
made  disposing  of  the  whole  estate,  where  neither  in 
the  will  nor  otherwise  has  there  been  made  any  pro- 
vision for  the  new  relation.** 

1  Langford  v.  Little,  2  Jones  <ft  L.  683 ;  In  re  Shirley,  2  Curt.  657 ; 
overruling  dictum  in  Hobbs  v.  Knight,  1  Curt.  768 ;  Christopher  v. 
Christopher,  Dick.  445 ;  «prague  v.  Stone,  Amb.  T-l  :  Overbury  t». 
Overbury,  2  Show.  242 ;  Lugg  v.  Lugg,  2  Salk.  592 ;  Brown  v.  Thomp- 
Bon,  1  Eq.  Cas.  Abr.  413,  pi.  15;  Eyre  v.  Eyre,  1  P.  Wnis.  304,  n.  Cf. 
Parsons  v.  Ijanoe,  1  Ves.  192 ;  Gibbons  v.  Caunt,  4  Ves.  84H. 

2  Doe  V.  Lancashire,  5  Term  Rep.  49  ;  Israeli  v.  Rodon,  2  Moore  P. 
C.  C.  61 :  Matson  v.  Magrath,  1  Rob.  Ecc.  680 ;  S.  C.  6  Notes  of  C.  703 ; 
8.  C.  7  Jur.  350. 

3  Helyar  v.  Helyar,  clt.  1  Phllllm.  413 ;  Sullivan  v.  Sullivan,  cit.  I 
Philllm.  343;  Emerson  v.  Bovllle,  1  PhilUm.  342.  Contm,  Wright  v. 
Netherwood,  2  Salk.  603 ;  S.  C.  2  Philllm.  266.  Cf.  1  Jarraan  on  Wills, 
127. 

4  IJarman  on  WUls,  124 ;  Gibbons  v.  Caunt,  4  Ves.  848. 

6  Dicta  in  Brady  v.  Cubit,  Doug.  31 ;  Kenebel  v.  Scrafton,  2  East, 
541 ;  Marston  v.  Fox,  8  Ad.  &  E.  57. 

6  Kenebel  v.  Scrafton,  2  East,  530.  Cf.  In  re  Cadywold,  1  Swab.  A 
T.  34 ;  8.  C.  27  Law  J.  Prob.  38 ;  doubted  In  1  Jarman  on  Wills  (4th 
Eng.  ed.),  124,  n. 

7  Marston  v.  Fox,  8  Ad.  <&  E.  14  ;  8.  C.  2  Xev.  &  P.  HM  ;  seeming 
to  overrule  Brown  v.  Thompson,  1  Eq.  Cas.  Abr.  413,  pi.  15;  Kenebel 
V.  Scrafton,  2  East,  530. 

8  Israeli  r.  Rodon,  2  Moore  P.  C.  C.  51 ;  overruling,  Talbot  v. 
Talbot,  1  Hagg.  Ecc.  705;  Johnston  v.  Wells,  2  Hagg.  Ecc.  Afii  ;  and  it 
would  seem.  Ex  parte  Ilchester,  7  Ves.  348.  Cf.  Matson  v.  Magrath,  1 
Rob.  Ecc.  680  ;  S.  C.  6  Notes  of  C.  709 ;  8.  C.  13  Jur.  350. 

9  1  Vict.  ch.  26,  J  18. 

10  1  Jarman  on  Wills,  128. 

11  1  Vict.  ch.  26,  }  18. 

12  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  1 2676,  B  ;  Byrd  v.  Surles, 
77  N.  C.  435 ;  Morgan  v.  Ireland,  1  Idaho  N.  S.  786. 

13  Phaup  V.  Wooldridge,  12  Qratt.  332. 

14  Deupree  v.  Deupree,  45  Ga.  416.    Cf.  Miller  v,  Phillips,  9  R.  L  141. 
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15  Wheeler  v.  Wheeler,  1  R.  I.  364. 

16  McAnulty  v.  McAnulty  (111.  1887),  11  N.  E.  Rep.  897  ;  Dtiryea  v, 
Duryea,  85  IP.  -11.  Cf.  cases  cited  in  note  to  McAnulty  v.  McAnulty 
(111.  1887),  11  N.  E.  Rep.  3y7  ;  111.  Rev.  Stats,  eh.  89,  J  10.  Contra,  In  re 
Tuller,  79  111.  99. 

17  Tj'ler  v.  Tyler,  19  111.  151. 

18  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2676,  C. 

19  Stlmson'a  Ani.  Stat.  Law  (Jan.  1, 1886),  \  2676,  B,  n.  6. 

20  Stimson'sAm.  Stat.  Law  (Jan.  1, 1886),  J  2C76,  D, 

21  Morgan  v.  Davenport,  60  Tex.  230.  f^.  Tex.  Dig.  (Paschal)  {{  5363, 
5304. 

22  Bowers  v.  Bowers,  53  Ind.  430. 

23  Havens  v.  Van  Den  Burgh,  1  Denlo,  27 ;  Brush  v.  Wllkins,  4 
Johns.  Ch.  50G. 

§  64.    Implied  revocation  from  marriage  of  a  femme  sole. 
Prior  to  tho  statute  of  1  Victoria,  ch,  26,  marriage  acted 
as  an  absolute  revocation  of  the  will  of  a  woman,  and 
when  tho  disabilities  of  coverture  were  removed  by  the 
death  of  her  husband,  the  will  was  not  revived  thereby.* 
By  tliat  statute,  her  marriage  still  has  the  same  revok- 
ing effect ;  ^  but  even  before  its  enactment  the  will  of  a 
woman  made  in  execution  of  a  power  was  not  revoked 
by  her  marriage,^  nor  was  a  will  made  under  a  power 
during  the  life  of  the  husband  revoked  by  his  death.* 
But  of  course  if  the  power  was  given  to  the  wife  **in 
case  she  dies  in  the  lifetime  of  her  husband,"  and  in 
case  of  her  surviving,  the  property  is  given  to  her 
absolutely,  a  will  made  during  coverture  is  inoperative 
if  the  wife  survives,  as  the  power  never  arose;*  and  it 
will  not  even  raise  a  case  of  election.*    In  this  country, 
a  will  by  &  femme  sole  is  deemed  revoked  by  her  subse- 
quent marriage  under  the  statutes  of  tlie  Virginias, 
Kentucky,  and  Missouri;  of  North  Carolina,  Georgia, 
Alabama,  Arkansas;    of  Rhode    Island,  New   York, 
Pennsylvania,  Indiana,  Illinois ;  of  California,  Oregon, 
Nevada,  Dakota,  and  Montana.^   In  Massachusetts,  also, 
under  a  statute  prescribing  the  modes  of  revoking  a 
will  and  recognizing  implied  revocation  "fromsubse- 
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quent  change  in  the  condition  or  circumstances  of  the 
testator,"  marriage  will  revoke  the  will  of  a  woman.*   In 
Now  York,  marriage  is  a  revocation  of  a  woman's  will, 
notwithstanding  an  antenuptial  agreement  wliereby 
she  retains  full  control  of  her  property.®    And  the  New 
York  Acts  of  1848, 1849,  and  1860,  for  the  protection  of 
the  property  of  married  women  did  not  by  implication 
repeal  the  provision  of  the  Revised  Statutes  that  a  will 
executed  by  an  unmarried  woman  should  bo  deemed 
revolted  by  her  subsequent  marriage  ;***  nor  are  the 
provisions  of  a  statute  as  to  the  revocation  of  a  woman's 
will  by  her  subsequent  marriage  abrogated  by  an  act 
relfeving  married  women  from  the  disability  which 
debarred  them  from  making  a  will.^^    The  will  of  a 
woman,  revoked  by  marriage,  is  not  revived  by  her 
Iiusband's  death  under  the  laws  of  Pennsylvania,  Cali- 
fornia, Nevada,  Dakota,  and  Montana.^'*    In  Connecti- 
cut, if  provision  be  made  for  the  contingency,  marriage 
does  not  revoke  a  woman's  will.^'    In  Ohio,  the  will 
of  a  woman  is  not  revoked  by  marriage.^*    The  same 
has  been  held  to  be  the  rule  in  New  Hampshire  and 
New  Jersey.^*    And  it  has  been  held  in  Michigan  tliat 
where  a  fcmme  covert  has  the  power  to  make  a  will 
as  if  she  were  unmarried,  the  will  of  a  single  woman 
is  not  revoked  by  marriage  alone.^*    A  will  revoked 
by  the  marriage  of  the  testatrix  may  bo  declared  void 
whenever  the  facts  appear,  even  in  a  decree  on  fmal 
accounting.^^ 

1  Forse  and  Hembllng's  Ca«e,  4  Tlie  Reporter,  61 ;  R.  C.  A  nd.  181 ; 
Cotter  V.  Layer,  2  P.  Wma.  624;  Doe  v.  Ktaple,  2  Tern)  Hep.  6U5; 
Kodsdea  v.  IJoyd,  2  B.  C.  C.  533 ;  Long  v.  Aldiu.^,  3  Adduius,  43. 

2  1  Vict.  ch.  26, 1 18. 

8  Logan  v.  Bell,  1  Com.  B.  872.  Cf.  Douglas  v.  Cooper,  3  Mylne  A 
K.  378. 

4  Du  Mourmelln  t'.  Sheldon,  10  Beav.  ?80 ;  Clough  r.  Clough,  3 
M/lne  (&  K.  2v>(» ;  Morwaii  v.  Thompson,  '•'>  Ilag^.  Ecc.  239. 

•')  1  JfirTifin  on  Wills  (4th  Eng.  ed.),  122,  n.;  oitlnpr,  Price  v, 
Parker,  16  Sim.  1{« ;  Trlmmell  v.  Fell,  16  Beav.  637 ;  WiUoclc  v,  KoWe, 
JjtkW  B.  7 1£.  L.  5d0. 
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6  Wlllock  V.  Koblc,  Law  R.  7  H.  L.  580 ;  citing,  Elalklock  v 
Griiidle,  Law  R.  7  Eq.  215. 

7  Stlmson'3  Am.  Stat.  Law  (Jan.  1,  1S86),  ?  2fi7G,  A  ;  Phaup  i*- 
VVooldridge,  14  Gratt.  332.    Cf.  Blodgctt  v,  Moore,  141  Mass.  75. 

8  Swan  V.  Hammond,  138  Mass.  45 ;  52  Am.  Rep.  255.  Cf.  Church 
V.  Cliurch,  3  Mass.  17-21. 

9  Lathrop  v.  Dunlop,  6  Thomp.  A  C.  512 ;  S.  C.  4  Hun,  213. 

10  Loom  is  V.  LoomiS,  51  Barb.  2C7. 

11  Brown  v.  Clark,  77  N.  Y.  26y.    i?/.  Fransen's  Will,  26  Pa.  St  203. 

12  Stimson's  Am.  Stat.  Law  (Jan.  1, 1S3G),  ?  2676,  A. 

13  Stl;nsoM's  Am.  Stat.  Law  (Jan.  1,  18S6),  J  2676,  A,  n.  b ;  citing 
Cbnn.  Ann.  Laws  of  1875,  ch.  84. 

14  OJiIo  Rev.  Stuts.  (1880)  2  5353. 

15  Fellows  V.  Allen,  60  N.  H.  439  ;  49  Am.  Rep.  328  ;  Webb  v.  Jones, 
38  N.  J.  Eq.  163.    Cy.  In  re  Tuller,  79  111.  9'J. 

16  ISToyes  v.  Soutliworth,  55  Mich.  173 ;  54  Am.  Rep.  359. 

17  Davis'  Estate,  1  Tuck.  107. 

§  63.  Ixnpliad  revocation  from  birth  of  a  chiLl. — The 
general  rule  is  that  the  birth  of  a  cliild  unprovided  for 
in  its  father's  will,  works  a  revocation  tliereof.^  And 
although  the  rule  is  founded  upon  the  supposed  cl^ange 
of  intention  on  the  part  of  the  testator,  ho  cannot  pre- 
vent its  operation  by  parol  declaraton  of  an  opposite 
intent.^  While  a  posthumous  child  for  whom  no  pro- 
vision has  been  made,  continues  to  live,  the  will  must 
be  deemed  revoked,  and  the  property  must  descend 
according  to  the  statute.^  The  repeal  of  the  Iowa  slaUite 
providing  for  an  abatement  of  legacies  to  i^rovido  for  a 
ch:ld  born  after  the  will,  has  operated  to  restore  the  com- 
mon-law rule  that  the  bh-th  of  a  child  operated  as  a  revo- 
cation of  a  will.*  And  under  a  statute  in  that  S:ate,  wiiich 
admits  to  a  share  in  t lie  inheritance  an  illegitimate  child 
which  has  been  recognized  by  its  father,  the  blrlh  and 
recognition  of  such  a  child  will  act  as  a  revocation,  as 
t'lough  it  had  been  legitimate.^  The  general  rule  that 
the  b"rth  of  a  child  after  the  making  of  a  will  acts  as  a 
revocation  of  it,  would  seem  to  be  a  part  of  the  com- 
mon law  of  America,  independent  of  statutes.*  There 
are,  however,  various  enactments  on  the  subject.    In 
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Georgia,  Louisiana,  Indiana,  tho  Virginias,  and  Ken- 
tucky, and  in  Texas,  Mississippi,  Delaware,  Connecticut, 
and  New  Jersey,  the  statutes  by  various  provisions  pro- 
tect the  interests  of  children  born  after  tho  making  of  a 
will,  providing  generally  that  in  the  absencp  of  some 
mention  in  the  will,  or  provision  for  them,  the  testa- 
ment shall  be  void.  The  statutes  should  be  consr.T.cd 
for  the  details.'^  But  where  provision  is  made  for  the 
children  of  a  marriage,  the  birth  of  a  child  docs  not 
revoke  the  will.*  And  the  birth  of  a  child  which  would 
not  have  been  benefited  by  the  revocation  of  a  will  did 
not  under  the  common  law  work  a  revocation  thereof.' 

1  Alden  t'.  Johnson,  63  Iowa,  124  ;  Rneerl  v.  Ewi'i?,  5  Marsh.  J.  J. 
460;  Hart  V.  Hart,  70  Ga.  7fi4  ;  Squiro's  Estate,  II  Philti.  110;  llujfhes 
V.  Hughes,  37  Ind.  183;  Hackett  v.  Stephens,  3  La.  An.  271  ;  Lewis  r. 
Lewis,  8  La.  An.  378:  WUcox  v.  Rootes,  1  Wash.  UO;  Ash  v.  Ash,  9 
Ohio  St.  3S3:  Tomllnson  r.  Tomlinson,  1  Ashm.  2_'l ;  Bloomer  v. 
Bloomer,  2  Eradf.  Siid  ;  Ooates  v.  Hughes,  3  Binn.  498. 

2  Marston  i'.  Roe,  8  Ad.  *.  E.  14 ;  Ooodtltle  v.  Otway,  2  Black.  H. 
r»22 ;  Doe  r.  Tiancashlre,  5  Term  Rep.  01  ;  Kciiehel  v.  .St-raftori,  5  Ves. 
ea'i :  S.  C.  2  East,  530  ;  Israeli  t*.  Roflon.2  Mf)ore  P.  C.  C.  'W  :  Matson  v. 
Magrath,  1  Rob.  Ecc.  680;  S.  C.  6  Notes  of  C.  70J>;  13  Jiir.  350.  CT. 
Oibbons  v.  Caunt,  4  Ves.  848;  Hall  v.  HIII,  1  Dm.  &  War.  114,  llo. 
Ortitra,  Brady  v.  Cubit,  Doug.  31 ;  Glbbeiis  i».  Cross,  2  Ad'lums,  4vi; 
Fox  r,  Marston,  1  Curt.  4iM;  Stlmson's  Am.  Stat.  Law  (Jan.  I,  15:^6), 
i  2iJ76,  C.  0 

3  Morse  v.  Morse,  42  Ind.  365. 

4  Negus  V.  Negus,  46  Iowa,  487  ;  Fallon  v.  Chidester,  46  Iowa,  6881 

5  Mllburn  v.  Mllburn,  60  Iowa,  4!1. 

■6    McCullura  V.  McKenzle,  23  Iowa,  510. 

7    Cf.  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1S8C),  ?  C67fi,  E,  F. 

3    fiavr.ge  v.  Meats,  2  Tob.  Ecc.  570. 

0  Shenth  v.  York,  1  V'  s.  A  B.  300.  Cf.  Ilolloway  v.  Clarke,  1 
Phllllm.  3:w  ;  Walker  v.  Walker,  2  Curt.  854  ;  (5ibbons  r.  Caunt,  4  Vea. 
&49 ;  Wright  v.  Netherwood,  2  Salk.  593,  n;  I  Jarmuii  o:i  Wilis,  126. 

1  66.  Implied  revocation  from  void  convejancea.  —  Prior 
to  the  Victorian  statute,  an  instrumont  puri>orting  to  be 
a  conveyance,  but  incapable  of  taking  effect  as  such, 
might,  nevertheless,  operate  to  revt^ke  a  previous  de- 
vise, on  the  principle,  it  wonld  seem,  that  the  at- 
tempted act  of  conveyance  was  inconsistent  with  the 
testamentary  intention,  and,  therefore,  though  ineffect^ 
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lial  to  vest  the  property  in  the  alienee,  it  produced 
a  revocation  of  the  devise  ;^  not  so,  however,  ^vilere  the 
conveyance  failed  to  talie  effect  because  of  the  incapacity 
of  the  testator  to  make  a  disposition,  for  there  could  be 
no  intent  to  revoke  without  a  disposing  mind.'  Ques- 
tions of  this  nature,  however,  cannot  arise  in  England 
since  the  act  of  1  Victoria,  ch.  26,  nor  under  the  American 
statutes,  which  make  substantially  similar  provisions.* 

1  1  Jarmaii  on  Wills  (4th  Ensr.  ed.).  16.'*;  Montague  v.  Jefferles, 
Moor,  4r>.  pi.  5^) ;  Doe  r.  LlMn'«aff,  2  Bos.  «fe  P.  N.  R.  40i ;  Shrove  v. 
Pinke,  5  Term  Rep.  124,  310  ;  Vawser  v.  Jcflfery,  2  Swab.  274. 

2  EUbeck  v.  Wood,  1  Russ.  604. 

8    Ford  V.  De  Pontes,  30  Beav.  572.    See,  however,  infra,  2  67,  n.  8. 

J  67.  Implied  rovocation  from  alteration  of  estate — 
General  vie\7  of  tio  statutes.  —  **  Under  the  old  law  it  was 
essential  to  the  validity  of  a  devise  of  freehold  lands  that 
the  testator  should  be  seised  thereof  at  the  making  of 
the  will,  and  that  he  should  continue  so  seised  without 
interruption  until  4iis  decease.  If,  therefore,  a  testator, 
subsequently  to  his  will,  by  deed  aliened  lands  which 
lie  had  disposed  of  by  such  wUl,  and  afterwards  acquired 
a  new  freehold  estate  in  the  same  lands,  such  newly 
acquired  estate  did  not  pass  by  the  devise,  whicli  was 
necessarily  void.**  ^  And  the  devise  of  a  freehold  lease, 
which  was  renewed  by  the  testator  after  making  his 
will,  could  not  take  effect  under  it.*  But  the  revocation 
of  devises  by  an  alteration  of  estate,  is  placed  on  an 
entirely  now  footing  by  the  statute  of  1  Victoria,  ch.  26, 
which  i)rovides,  '*  nowill  shall  be  revoked  by  any  pre- 
sumption of  an  intention  on  the  ground  of  an  alteration 
in  circumstances ; "  ^  and  that  no  conveyance  of  real  or 
personal  property  previously  devised,  shall  act  as  a 
revocation  as  to  the  estateor  Interest  therein,  which  the 
testator  may  have  the  right  to  dispose  of  by  will  at  the 
time  of  his  death.'    In  several  of  the  united  American 
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States,  similar  statutes  are  to  be  found,  providing  in  sub- 
stance that  no  conveyance  or  alteration  of  estate  wbicli 
does  not  wholly  divest  the  testator  of  all  interest  in  the 
property  mentioned  in  the  will,  shall  prevent  tlie  opera- 
tion of  the  instrument  with  respect  to  that  wliich  the 
testator  may  have  power  to  dispose  of  at  the  time  of  his 
death.  Such  provisions  are  contained  in  tlie  statutes  of 
the  Virginias  and  Kentucky,  and  in  North  Carolina,  New 
Yorli,  Ohio,  Indiana,  ICansas,  California,  Dakota,  Mon- 
tana, and  Utah.^  Under  the  statutes  of  Alabama  and 
Indiana,  the  conveyance  of  property  previously  devised, 
and  taking  back  a  new  estate  therein,  will  not  effect  a 
revocation  unless  the  will  or  conveyance  show  an  in- 
tention on  the  testator's  part  so  to  do.*  But  the  con- 
veyance of  an  estate  or  interest  previously  devised  or 
bequeathed,  is  deemed  a  revocation  thereof,  if  so  ex- 
pressed in  the  conveyance,  under  the  statutes  of  Now 
York,  Ohio,  Indiana,  E^nsas,  California,  Dakota,  Mon- 
tana, and  Utah  ;  and  whether  so  expressed  or  not  under 
these  statutes,  it  will  act  as  a  revocation  if  the  provisions 
of  the  conveyance  are  totally  inconsistent  with  the  de- 
vise or  bequest,  except  where  the  conveyance  has  been 
made  to  depend  upon  a  condition  or  contingency  which 
has  failed.^  In  Louisiana,  subsequent  conveyance  will 
act  as  a  revocation,  although  the  sale  or  donation  be  null 
and  the  thing  have  returned  to  the  possession  of  tiie 
testator.8  It  is  provided  by  statute  in  some  of  the  Ameri- 
can States,  that  an  agreement  to  convey  property  pre- 
viously devised  or  bequeathed  does  not  revoke  the  gift, 
but  that  the  property  shall  pass  to  the  devisees,  subject 
to  such  remedies  for  enforcement  of  speciHc  perform- 
ance as  might  have  been  had  against  the  heirs  or  next 
of  kin.  This  is  the  case  in  Missouri  and  Arkansas,  and 
in  New  York,  Ohio,  Kansas,  California,  Oregon,  Nevada, 
Washington  Territory,  Dakota,  Montana,  and  Utah. 
Bbacu  Wills.  — 11. 
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This  is  the  rule  also  in  Alabama  and  Indiana,  if  any 
part  of  the  consideration  remains  unpaid  at  the  testator's 
death,  unless  it  appear  from  the  contract  agreeing  to 
convey  that  it  was  intended  to  work  a  revocation.  And 
the  statutes  of  the  last  two  States  provide  that  the  pur- 
chase money  in  such  cases,  when  recovered  by  tlie  ex- 
ecutor, shall  be  paid  to  the  devisees.'  In  Alabama, 
making  a  contract  for  the  sale  of  land  does  not  revoke  a 
previous  devise  in  the  absence  of  any  writing  evincing 
an  intention  on  the  part  of  tlie  testator  to  revoke  it,  un- 
less the  wiiole  of  the  purchase  money  lias  been  paidJ® 
Accordingly,  where  one  made  a  sale  and  conveyance  of 
a  part  of  the  lands  which  he  had  previously  devised, 
and  a  greater  part  of  tlie  price  remained  unpaid,  it  did 
not  act  as  a  revocation ;  and  oral  declarations  of  the 
deceased  tending  to  show  an  intent  to  revoke  the  devise 
at  some  future  time,  or  a  present  oral  revocation,  cannot 
be  admitted  as  evidence.^*  A  charge  or  encumbrance 
upon  real  or  personal  estate  does  not  work  a  revocation 
of  a  will  under  the  statutes  of  Missouri,  Arkansas,  New 
York,  Indiana,  Kansas,  California,  Oregon,  Washington 
Territory,  Dakota,  Montana,  and  Utah  ;  but  the  devises 
or  bequests  take  effect  subject  to  the  encumbrance. 
This  is  the  case  in  Alabama,  also,  unless  it  appear  in  the 
will  or  in  the  instrument  creating  the  charge,  that  the 
tcstivtor  intended  it  to  act  as  a  revocation." 

1  1  Jarraan  on  Wills  (4th  Eng.  ed.),  147. 

2  1  Jarmnn  on  Wills  (4th  Eng.  ed.),  147,  q.  v.  et  seq. 
8    1  Vlot.  ch.  26,  §  W ;  N.  C.  Code  (1S83),  I  2178. 

4  N.  C.  Code  (1S83),  2  23. 

5  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2810. 

6  Ala.  Code  (1876),  ?  22S9  ;  Ind.  Rev.  Stats.  (1881),  {  2566 ;  Stimson's 
Am.  Stat.  Law  (Jan.  1, 1886),  {  2810,  B. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  g  2810,  A. 

8  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  §  2810,  A  3 ;  La.  Civ.  Code 
(1875),  2 161>G. 

9  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  g  2S10,  C. 
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10    Ala.  Code  (1876),  ?  2237  ;  Powell  v.  Powell,  30  Ala.  697. 
■   11    Slanghter  v.  Stevens  (Ala.  1877  Feb.  2ii). 
12   Stlmson's  Am.  Stat.  Law  (Jan.  1,  ldsr<),  §  ZSIO,  B. 

§  68.  Implied  revocation  from  alteration  of  estate—  Con- 
sidered generally. —  Under  these  modern  statutes  *Mt  is 
now  scarcely  possible  for  any  residuum  of  interest  re- 
inaining  in  the  testator  at  his  death  to  escape  from  tlie 
previous  devise  ; "  ^  but  of  course  now,  as  before,  a  con- 
veyance and  sale  of  the  whole  of  the  testator's  title  and 
interest  in  property  devised  is  a  revocation  of  that 
devise.^  A  conveyance  in  fee  is  a  revocation  of  a  devise, 
although  the  grantor  reserve  to  himself  a  jjiound  rent.' 
And  a  deed  conveying  all  the  property  boqueat'ied  is  a 
revocation  of  the  wliole  will.*  A  covenant  to  convev  is 
a  revocation  of  the  equitable  interest  of  tlie  devisee  in 
the  property,  leaving  him  nothing  but  tlie  bare  legal 
title,°  with  which  he  has  a  right  to  the  rent  until  tlie 
conveyance  is  completed.*  A  subsequent  conveyance 
of  a  portion  of  the  property  devised  is  a  revocation  p7'o 
tanto  only."  Tims,  where  property  previously  devised 
was  conveyed  on  trust  to  pay  debts,  it  was  a  revocation 
pro  tanio  onh',  and  so  much  as  remained  after  the  pay- 
ment of  the  debts  went  to  the  devisees,''  So,  too,  a  will 
disposing  of  both  real  and  personal  proi)orty  is  not  re- 
voked as  to  tlie  Litter  bv  a  sale  of  the  former.^  Neither 
will  tlie  execution  of  a  deed  conveying  a  portion  of  his 
estate  to  his  wife  revolie  a  previous  will  by  wliicli  the 
testator's  whole  estate  was  given  to  her.^^  incurring 
debts  that  swallow  up  all  the  estate  given  to  the  testa- 
tor's own  children,  but  leaving  intact  a  legao;<'  to  a 
bastard  grandchild,  does  not  of  itself  revoke  tije  will." 
No  revocation  is  to  be  implied  from  the  testator's  ac- 
quiring a  larger  interest  than  when  he  made  tlie  will. 
If  after  the  execution  of  his  will  a  testator  purchases 
land  which  would  be  included  in  the  general  descrip- 
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tion  of  the  land  devised  by  the  will,  it  does  not  operate 
as  a  revocation  either  wholly  or  partially,"  And  where 
a  testator  makes  a  specitic  bequest  of  property,  wluch 
he  liolds  upon  lease  and  afterwards  acquires  a  fee  in 
the  same,  it  has  been  ruled  that  the  entire  interest 
possessed  by  the  testator  at  his  death  passed  under  the 
bequest,"  In  Delaware,  a  will  of  lands  held  in  com- 
mon is  not  revoked  by  the  testator  acquiring  the  whole 
in  severalty ;  but  the  after-acquired  portion  of  the  estate 
does  not  pass."  A  mortgage  on  part  of  the  property  to 
the  sole  beneficiary  under  the  will,  although  made  by 
the  testator  in  the  belief  that  the  will  was  invalid  and 
with  the  intention  of  substituting  it  for  the  will,  is  not 
a  revocation  under  the  statute.'^ 

1  I  Jarman  on  Wills  (4th  Am.  ed,),  164 ;  citing,  Lowndes  v,  Norton, 
83  Law  J.  Ch.  58a.    Of.  Prater  v.  Whittle,  16  ti.  C.  40. 

2  Arnald  v.  Arnald,  I  B.  C.  C.  401. 

5  Bkerrett  v.  Burd,  1  Whart.  246. 

4    Epps  V.  Dean,  28  Ga.  633 ;  iSoweo  v.  Johnson,  6  Ind.  UO. 

ft  Donohoo  V.  Lea,  1  Swan,  119 ;  Farrar  v.  Wlnterton,  5  Beav.  1 ; 
Moore  v.  KaiBbeck,  12  81m.  128;  Hall  v.  Bray,  1 N.  J.  L.  2ll 

6  Watts  V.  Watts,  Law  K.  17  Eq.  217. 

7  BalUet's  Appeal,  14  Pa,  St.  461 ;  Brown  v.  Thorndlke,  16  Pick.  888. 

R  Livingston  v,  Livingston,  3  Johns.  Cb.  148.  Qf,  Jones  v.  Hartley, 
2  Whart.  103. 

9  Warren  v.  Taylor,  56  Iowa,  182, 

10  Cllngan  v.  Mltcheltree,  srPa.  St  28. 

11  Wogan  V.  Small,  11  Serg.  d  B.  143. 

12  Blandin  v.  Blandln,  9  Vt.  210. 

13  Cox  V.  Bennett,  Law  R.  6  Eq.  422. 

14  Duffel  V.  Burton,  4  Har.  (Del.)  290. 

15  Stuhbs  V.  Houston.  33  Ala.  555. 

J  69.  Capacity  to  refvoke. — In  order  that  any  act  of  rev- 
ocation may  be  effectual,  the  testator  must  at  the  time 
of  performing  it  be  in  possession  of  his  faculties  and 
capable  of  making  a  will.^  A  will  executed  when  the 
testator  is  under  undue  influence  is  ineffectual  as  an  act 
of  revocation.*    When  a  testator,  not  permanently  in- 
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sane  at  the  time,  tears  a  will  wliile  laboring  under  an 
excitement  wliich  incapacitates  him  from  forming  or 
having  a  reasonable  or  intelligent  intention  of  revoca- 
tion, his  act  will  not  revoke  the  instrument.'  The  de- 
struction of  the  will  by  the  testator  in  a  fit  of  temporary 
insanity  is  not  a  revocation.*  If  an  insane  testator  tear 
his  will,  it  must  be  shown  affirmatively  that  he  did  so 
during  a  lucid  interval,  or  it  will  not  effect  a  revocation.* 

1  Rich  V.  Gilkev.Ta  Me.  595 ;  Ford  v.  Ford, 7  Humph.  92 ;  Smith  v. 
Walt,  4  Barb.  28  ;  Rhodes  v.  Vlnsou,  9  Gill,  16».    Cf.  U  97-104,  Oi/i-o. 

2  O'Neall  V.  Farr,  X  Rich,  sa 

8  Forman's  Will.  54  Barb.  274 ;  8.  C.  1  Tuck.  205.  Cf.  Collagan  v. 
Barns,  57  Me.  449 ;  Clark's  WUl,  1  Tuck.  446. 

4  Forblnpr  v.  Weber,  99  Ind.  588  ;  In  re  Lan^,  65  Cal.  19 ;  Brunt  v. 
Brunt,  Law  R.  3  Pro.  <ft  D.  37  ;  In  re  Downur,  18  Jnr.  (16 ;  In  re  Shaw, 
1  Curt.  905 ;  Borlase  v.  Borlase,4  Notes  of  C.  139 ;  Scruby  v.  Fordham, 
1  Addams,  74. 

6  Sprlgge  V.  Sprlgge,  Law  R.  1  Pro.  &  D.  608  ;  Harris  v.  Berral,  1 
Swab.  AT.  153. 

g  70.  Bevocation — Intent  without  some  act  not  Bufflclent. 
—  Without  some  act  of  revocation,  an  intention  to  re- 
vok6»  however  frequently  expressed,  is  not  sufficient.^ 
Some  act  of  the  testator  himself,  or  at  his  direction,  or 
by  his  sanction,  is  necessary.'  For  example,  where  a 
testator  to  whom  a  child  had  been  born  after  the  exe- 
cution of  his  will,  fell  sick  and  inquired  of  iiis  physician 
whether  he  were  dangerously  ill,  as  he  wislied  to  make 
some  provision  for  his  youngest  child,  and  at  the  sug- 
gestion of  the  physician,  who  thought  him  better,  de- 
ferred the  matter  until  too  late,  the  circumstances  were 
not  held  to  amount  to  a  revocation.'  A  partial  burn- 
ing, or  slight  tearing,  with  the  intent  to  destroy,  is  a 
revocation.*  But  an  unsuccessful  attempt  to  burn  a 
will  by  which  the  cover  only  was  scorched,  was  held 
not  to  amount  to  a  revocation.  "To  hold  that  it  was 
BO,"  said  tlie  court,  "would  be  saying  that  a  strong 
intention  to  burn,  was  a  burning.'**  The  intention 
of  a  testator  to  revoke  his  will,  even  when  committed 
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in  writing,  is  not  sufficient  unless  the  statutory  forms 
are  complied  \vith.*'  There  are  cases  in  which  the  tes- 
tator directed  another  to  burn  or  destroy  his  will,  and 
was  deceived  by  the  statement  that  his  command  had 
been  obej^ed,  or  by  seeing  another  paper  thrown  upon 
the  fire,  where  it  has  been  held  that  there  was  no 
revocationj 

1  Nelson  V.  Public  Administrator,  2  Bradf.  210;  Gains  v.  Gains.  2 
Marsh.  A.  K.  190;  Jackson  v.  Betts,  9  Cowen,  208 ;  Lewis  v.  Lewis, 
Watts  &  8.  455 ;  Cheese  v.  Lovejoy,  2  Prob.  Div.  251. 

2  Steele  v.  Price,  5  Mon.  B.  58. 

3  McCay  v.  McCay,  1  Murph.  447. 

4  Bibb  d.  Mole  v.  Thomas,  2  Black.  W.  1043. 

5  Keed  v.  Harris,  6  Ad.  &  E.  209  ;  S.  C.  2  Nev.  &  P.  615. 

6  Delaflelfi  v.  Parish,  1  Redf.  1 ;  S.  C.  25  N.  Y.  9;  Blanchard  v. 
Blanchard,  32  Vt.  62. 

7  Mnndy  r.  Mundy,  15  N.  J.  Eq.  2f>0 ;  Hise  v.  Fincher,  10  Ired.  139 : 
Malone  v.  Hobbs,  1  Rob.  (Va.)  340 ;  Runkle  v.  Gates,  11  Ind-  95 ;  Boyd 
V.  Cook,  3  Leigh,  32. 

I  71.  Bevocation — No  act  effective  without  a  present 
intention  to  revoke. — The  mere  act  of  cancellation,  eras- 
ure, or  obliteration  will  not  constitute  a  revocation  of  a 
will,  in  the  absence  of  an  intention  that  such  should  be 
its  effect.  And  although  every  act  of  cancellation  is 
prima  facie  a  revocation,  evidence  is  admissible  to 
prove  the  contrary.*  Many  of  the  States  are  careful  to 
express  in  their  statutes  that  the  revoking  acts  must  be 
done  with  the  intention  to  revoke.  This  is  so  in  the  Vir- 
ginias and  Kentucky,  and  in  Arkansas,  Georgia,  and 
Alabama ;  also  in  Massachusetts,  Maine,  and  Vermont ; 
in  New  York,  Ohio,  Indiana,  Michigan,  Wisconsin, 
Iowa,  Minnesota,  Kansas,  Nebraska,  California,  Oregon, 
Nevada,  Dakota,  Montana,  Wyoming,  Utah,  and  Ari- 
zona.2  Where  there  is  strong  reason  for  sui)posing  that 
tlie  testator  had  unintentionally  destroyed  it,  or  that  it 
was  destroved  without  his  concurrence,  there  is  no  rev- 
ocation.3    Inadvertently  throwing  ink  instead  of  sand 
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does  not  revoke  the  will.*  And  it  has  been  held  not  to 
constitute  a  revocation  where  a  few  days  after  execat- 
ing  his  vriWj  the  testator  being  in  doubt  as  to  tlie  validity 
of  the  signature  of  his  surname,  caused  it  to  be  erased 
and  signed  liis  full  name  in  the  presence  of  two  other 
attesting  witnesses.^  If  the  testator,  either  of  his  own 
volition  or  upon  the  remonstrance  of  another,  leaves 
unfinished  the  work  of  destruction  which  he  had  begun, 
the  will  remains  unrevoked.*  The  facts  that  the  testa- 
tor declared  an  intention  to  alter  his  will,  and  that  he 
was  persuaded  not  to  do  so,  are  not  admissible  to  show 
that  the  will  was  fraudulently  prevented  from  being  re- 
voked.^ A  clause  of  revocation  must  indicate  an  intent 
to  revoke  in  the  present.^  An  indorsement  on  a  will 
indicating  an  intention  to  alter  or  modify  it  at  a  future 
time,  will  not  constitute  a  revocation.*  But  where  a 
testator  wrote  upon  a  will,  "  It  is  my  intention  at  some 
future  time  to  alter  the  tenor  of  the  above  will,  or 
rather,  to  make  another  will ;  therefore,  be  it  known, 
if  I  should  die  before  another  will  is  made  I  desire  that 
the  foregoing  be  considered  as  revoked  and  of  no 
effect,"  it  was  considered  a  present  re  vocation.  *<* 

1  Wolf  V.  Bollinger,  62  111.  368  ;  Giles  v. Warren,  Law  R.  2  Pro.  A  D. 
401 ;  Biffge  V.  Bigge,  9  Jur.  192 ;  S.  C.  3  Notes  on  C.  flOl  ;  In  re  Tozf  r,  2 
Notes  on  C.  11 ;  S.  C.  7  Jur.  134;  In  re  Hannau,  H  Jur.  558;  Clarke  v. 
Scripps,  16  Jur.  7*} ;  S.  C.  2  Rob.  Ecc.  563. 

2  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  ?  2672,  C. 

3  Davis  V.  Davis,  2  Addaras,  223.  Cf.  Patten  v.  Poulton,  1  Swab.  <fc 
T.  55;  S.  C.  27  Law  J.  Prob.  41 ;  4  Jur.  N.  S.  »41 ;  Haines  v.  Haines,  2 
Veru.  441 ;  Steele  v.  Price,  5  Mon.  B.  68. 

4  Burtonshaw  v.  Gilbert,  Cowp.  52. 

5  Frear  v.  Williams,  7  Baxt.  550. 

6  Elms  V.  Elms,  1  Swab.  <fe  T.  155 ;  S.  C.  27  Law  J.  Prob.  9fi  ;  8.  O. 
4  Jur.  N.  S.  341 ;  Doe  v.  Perkes,  3  Barn.  &  Aid.  48<).  Cf.  In  re  Col- 
berg,  1  Notes  on  C.  90 ;  S.  0. 2  Curt.  832 ;  In  re  Cockayne,  1  Dean.  177  ; 
S.  C.  2  Jur.  N.  S.  34L 

7  Smith  V.  Fenner,  1  GalL  170. 

8  Cleobury  v.  Beckett,  14  Beav.  688  ;  Burton  t*.  Gowell,  Cro.  Ellz. 
306 ;  Thomas  v.  Evans,  2  East,  488 ;  Griffin  v.  Griffin,  4  Ves.  197,  n. 

9  Ray  v.  "Walton,  2  Marsh.  A.  K.  71. 
10   Brown  v.  Thorndike,  15  Pick.  388. 
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J  72.  Evidence  of  intention  to  revoke.  —  Since  it  is  the 
intention  of  thie  testator  tliat  must  decide  whether  an 
obliteration,!  or  the  making  of  a  subsequent  will,'  or 
any  other  revocatory  act,  shall  be  effective,  questions 
often  arise  involving  the  admissibility  and  weight  of 
evidence  of  intention,  and  the  decisions  are  by  no  means 
uniform.  Thus,  it  has  been  held  that  statements  made 
by  the  testator,  some  time  after  the  supposed  revoca- 
tion, are  not  admissible ;  *  and  it  has  even  been  said 
that  declarations  of  an  intention  to  revoke  a  will,  not 
made  at  the  time  of  an  ineffectual  attempt  at  a  written 
revocation,  are  inadmissible.^  In  England,  it  has  been 
held  that  subsequent  declarations  of  the  testator  are 
admissible  to  rebut  the  presumption  of  revocation,^ 
but  are  not  admissible  to  prove  the  act  of  revocation.* 
As  evidence  of  the  animus  with  which  an  act  was  done, 
less  weight  is  to  be  attached  to  subsequent  than  to 
contemporaneous  declarations  of  the  testator.'^  Evi- 
dence is  not  admissible  to  show  that  the  testator  made 
certain  erasures  with  animo  revocandiy  when  those  eras- 
ures do  not  materially  affect  the  meaning  of  the  will.^ 
Parol  evidence  is  inadmissible  to  prove  instructions 
given  by  a  testator  at  the  time  of  executing  his  will, 
that  upon  certain  contingencies  it  should  become  in- 
opei*ative  ;•  and  in  general,  parol  evidence  of  the  revo- 
cation of  a  will  is  inadmissible.!®  Yet  it  has  been  said 
that  revocation  is  a  question  of  intention,  and  that  any 
fact  tending  to  show  the  intention  is  admissible."  Ac- 
cordingly, we  find  that  where  a  testator  having  in  his 
hands  two  wills,  destroyed  the  one  he  intended  to  keep, 
evidence  of  his  intention  was  admitted.'^  And  where  a 
mutilated  will  was  found  in  an  unusual  place,  parol 
evidence  of  acts  and  declarations  of  the  testator  were 
admitted  to  show  whether  the  mutilation  was  done  by 
him  with  an  intent  to  revoke."    So,  too,  the  fact  that  the 
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former  will  bequeathed  to  the  widow  a  larger  interest 
than  the  latter,  is  admissible  in  proceedings  to  show 
that  the  second  will  was  mutilated  by  her  and  not  by 
the  testator.^*  To  establish  the  revocation  of  a  wUl, 
evidence  of  the  contents  of  a  subsequent  will  is  in- 
admissible, unless  the  destruction  of  the  latter  can  bo 
proven,  or  its  absence  explained  acoording  to  the  gen- 
eral rule  that  secondary  evidence  is  inadmissible  wlien 
primary  can  be  obtained.^  It  is  sometimes  difficult  to 
determine  what  was  the  testator's  intention,  even  with 
tlie  subsequent  writings  before  the  court,  where  a  testa- 
tor by  two  codicils  altered  his  will  in  certain  particulars, 
but  in  *^aU  othur  respects**  expressly  confirmed  it,  and 
in  a  third  codicil  concluded,  **In  all  other  respects  I 
confirm  my  said  will,  except  as  altered  by  a  certain 
codicil,"  describing  the  first  codicil ;  the  words  of  con- 
firmation in  the  first  and  third  codicils  were  considered 
as  meaning  that  the  testator  did  not  intend  to  alter  his 
general  testamentary  dispositions  further  than  in  the 
particulars  mentioned  in  those  codicils ;  and  the  devise 
in  the  second  codicil  being  clear,  it  was  held  that  no 
intention  to  revoke  it  had  been  shown  with  sufficient 
clearness  to  enable  the  court  to  reject  it.^* 

1  Means  v.  Moore,  3  McCord,  282 ;  Jackson  v.  HoUowa^,  7  Johns. 
884. 

2  Taylor  v.  Taylor,  2  Nott  <ft  McC.  482. 
8   Caeman  v.  Van  Harke,  S3  Kan.  333. 

4  Ladd's  WUl,  60  Wis.  187 ;  SO  Am.  Rep.  8SS. 

5  Keen  v.  Keen,  Law  R.  4  Pro.  A  D.  105. 

6  8tutnea  v.  Stewart,  2  Swab.  <&  T.  320 ;  S.  C,  31  Law  J.  Prob.  10. 

7  Pomberton  v.  Pemberton,  18  Ves.  310 ;  In  r*»  Weston,  Law  R.  I 
Pro.  (ft  D.  63:) ;  Johnson  v.  Lyford,  Law  R.  1  Pro.  <fc  D.  JH6. 

8  Clark  v.  Smith,  34  Barb.  140. 

0    SeweU  v.  Slingluff,  57  Md.  537. 

10  Kent  V.  Mahaffey,  10  Ohio  8t.  204 ;  Jackson  v.  KlHln,  2  Johns.  31. 

11  Boudlnot  V.  Bradford,  2  Yeates,  170  ;  Eyster  v.  Young,  3  Yeates, 
511. 

12  Bums  V.  Burns,  4  Serg.  <ft  R,  295. 
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13  Patterson  v.  Ulckey,  22  Ga.  156  ;  Lawyer  v.  Smith,  8  IVIich.  411. 

14  Barker  v.  Bell,  40  Ala.  284. 

15  Minor  v.  Guthrie  (Ky.  1887  May  8;. 

16  Follett  V.  Pettman,  23  Ch.  Dlv.  337. 

^  73.  'Prosumptions  as  to  tlL9  intontion  to  revoke.  —  In 
the  absence  of  evidence,  inntUations,  obliterations,  and 
interlineations  are  presumed  to  have  been  made  after 
the  exeention  of  the  \viU,i  and  after  the  date  of  a  codicil 
wliich  does  not  refer  to  tliom.*  The  mere  fact  that  they 
bear  a  prior  date  seems  not  to  robnt  this  presumption .^ 
Tlie  failure  of  a  testator  who  is  informed  of  the  loss  or 
destruction  of  his  will,  to  publish  anotlier,  raises  a  pre- 
sumption of  intention  to  revoke  it ;  but  this  presump- 
tion mav  be  rebutted  bv  other  evidence,  sucli  as  the 

«/  ff.  r 

dvclaralions  of  the  testator  himself.*  Proof  of  the  man- 
ner in  which  a  will  was  destroyed  is  not  required  when 
it  was  last  in  the  possession  of  the  testator  and  cannot 
be  fonnd,^  the  general  rule  being  that  if  the  will  cannot 
be  found,  but  may  be  traced  to  the  testator's  hands,  it 
is  to  be  presumed,  until  the  contrary  be  shown,  that  it 
was  destroyed  by  him  witli  the  intention  to  revoke  it,^ 
And  the  same  rule  prevails  where  a  will  in  the  testator's 
custody  is  found  in  a  mutilated  condition.'  This  pre- 
sumption outweighs  a  probability  of  its  fraudulent  de- 
struction, unsupported  by  evidence  showing  more  than 
tlie  existence  of  an  opportunity  ;^  although,  of  course, 
sufTicjont  evidence  will  overthrow  the  presumption 
entirely,^  and  for  this  purpose  declarations  of  the  de- 
ceased are  admissible  to  rebut  the  presumption  of  revo- 
cation arising  from  loss  or  destruction  of  a  will  prior  to 
his  death. ^0  jjut  this  presumption  of  revocation,  from 
the  fact  that  the  will  was  found  mutilated  and  in  the 
possession  of  the  testator,  is  not  to  be  rebutted  by  proof 
of  a  conversation  held  short  Iv  before  death  with  the 
executor  as  to  fulfilling  a  request  made  in  the  will," 
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If  the  will  be  shown  not  to  have  been  in  the  hands  of 
the  testator,  the  presumption  that  it  was  destroyed  by 
him  or  by  his  direction  does  not  arise,  and  tlie  burden 
of  proof  is  upon  the  party  asserting  the  revocation;" 
as  where  it  is  found  mutilated  in  the  custody  of  one 
interested  in  defeating  it."  When  the  intention  to  re- 
voke has  been  disproved  in  regard  to  a  lost  will,  pro- 
bate will  be  granted,  and  for  this  purpose  i.s  contents 
may  be  proven  by  secondary  evidence,  draft,  copy,  or 
parol  testimony.^*  It  has  even  been  held  that  the  con- 
tents might  be  established  by  one  interested  witness, 
and  that  probate  might  be  granted  of  so  much  as  the 
evidence  ascertains,  althougli  the  other  part  remains 
unknown ;  and  that  declarations  of  the  testator  when- 
ever made  are  admissible  as  evidence  of  the  dispositions 
made  in  the  undiscovered  testament.^*  If  a  last  will  be 
lost  and  its  contents  cannot  be  ascertained,  so  that  there 
is  no  evidence  of  its  having  contained  an  express  or 
implied  revocation  of  a  prior  will,  it  will  not  be  pre- 
sumed that  it  did  so,  and  the  earlier  will  is  entitled  to 
probate.  ^^ 

1  Chlrstmas  v.  Whlnyatos,  32  Law  J.  Prob.  73  ;  Cooper  v.  Bockett, 
4  Moore  P.  C.  C.  41«» ;  Simmons  v.  Rudall,  I  Sim.  N.  S.  ur>:  Bur- 
goyne  v.  Showier,  1  Rob.  Ecc.  .■> ;  In  re  Thompson,  3  Notes  of  C.  441 ; 
Qann  v.  Gregory,  3  De  Gex,  M.  &  G.  777;  Shalloross  v.  P:tlm*»r,  16 
Q.  B.  747  ;  In  re  James,  1  Swab.  &  T.  2:i8  ;  In  re  White,  30  Law  J.  Prob. 
55  ;  Williams  i\  Ash  ton,  1  Johns.  &  H.  115. 

2  Lnshington  »•.  Onflow,  6  Notes  of  C.  183 ;  Rowley  v.  Merlin,  fl 
Jur.  N.  S.  1165.    Of.  la  re  Mills,  11  Jur.  1070. 

3  In  re  Adams,  Law  R.  3  Pro.  &  D.  253. 

4  Steele  v.  Price,  5  Mon.  B.  58. 

6   Bulkley  v.  Redmond,  2  Bradf.  281. 

6  Minor  v.  Guthrie  (Ky.  1887),  4  S.  W.  Rep.  17!> :  Kerrigan  v. 
Hart,  40  Hun,  380;  Bauskett  v.  Keitt,  23  S.  C.  187  ;  Hammerslev  v. 
IjOekman,2  Demarest,  524 ;  Holland  v.  Ferris,  2  liradf.  334  ;  Foster's 
Appeal,  87  Pa.  St.  67;  McBeth  v.  McBeth,  11  Ala.  5!)G;  Weeks  v. 
McBeth,  14  Ala.  474 ;  Lively  v.  Harwell,  2!)  Ga.  509 ;  Bonds  v.  Gray, 
Ga.  Dec.  pt.  2, 136  ;  Durant  v.  Ashmore,  2  Rich.  1S4  ;  Brown  v.  Brown, 
10  Yerg.  84 ;  Appling  v.  Eads,  1  Gratt,  286  ;  Minklor  ?>.  Minkler,  14  Vt. 
125  :  Finch  v.  Finch,  Law  R.  1  Pro.  <fe  D.  371  ;  In  ro  Shaw,  1  Swab.  & 
T.  62  ;  Brown  v.  Brown,  8  El.  A  B.  876  ;  Welch  v.  Phillips,  1  Moore  P. 
C.  C.  299 ;  Tugart  v.  Squire,  1  Curt.  2S9 ;  Wargent  v.  llollings,  4  Uagg. 
Ecc.  245  ;  LUlie  v.  LUlie,  3  Hagg.  Ecc.  184. 
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7  Smock  V.  Smock,  11 N.  J.  Eq.  IS*? ;  In  re  Lewis,  1  Swab.  «fe  T.  31 ; 
S.  C.  27  Law  J.  Prob.  31 ;  Williams  r.  Jones,  7  Notes  of  C.  106 :  Lambell 
V.  Lambell,  3  Hogg.  588 ;  Hare  v.  Naysmytb,  3  Hagg.  £cc.  192. 

a  Bauskett  r.  Keitt,  22  S.  C.  1S7.  Of.  1  Jarman  on  Wills  (4th  Eng. 
ed.),  i:i3,  n. ;  citing,  Saunders  r.  Saunders,  6  Notes  of  C  518 ;  Battyl  v. 
Lyles,  4  Jur.  N.  S.  718;  In  re  Gardner,  1  Swab.  A  T.  109;  S.  C.  2  Law 
J.  Prob.  55  ;  In  re  Ripley,  1  Swab.  &  T.  68  ;  S.  C.  4  Jur.  N.  S.  342;  In 
ro  Simpaon,  5  Jur.  N.  S.  1%6 ;  In  re  Pecnell,  5  Jur.  N.  S.  400  ;  Eckers- 
ley  V.  Piatt,  Law  R.  1  Pro.  &  D.  281. 

9    Foster's  Appeal,  87  Pa.  St.  67. 

10  Tynan  i\  Poaohil,  27  Tex.  286.  His  declarations  are  admissible 
to  rebut  tJie  presumption, but  liui  to  prove  the  fact  of  revocation: 
See  i  72,  notes  o,  6. 

11  In  re  White,  25  N.  J.  Eq.  501. 

12  nilflroth  V.  Schillenger,  10  N.  J.  Eq.  196 ;  Wynn  v.  Hevenlng- 
ham,  1  Cold.  633,  ftW  ;  Colvin  v.  Friiser,  2  liaeg.  Ecc.  827. 

13  Bennett  v.  Sherrod,  3  Ired.  303. 

14  Apperson  v.  Dowdy,  82  Vu.  776;  V\'ood  v.  Wood,  Law  R.  1 
Pro.  <fe  D.  '<M::;  Drown  v.  Drown,  8  El.  <fe  B.  876;  Sugdeii  v.  St. 
Leonards,  1  Prob.  Div.  l.>4;  James  i'.  Shrimpton,  1  Prob.  DIv. 
4ol;  Burls  v.  Durls,  Law  It.  1  Pro.  &  D.  472;  I'odmoro  v.  Whattou, 
3  Rwab.  <ft  T.  44);  S.  C.  33  Law  J.  Prob.  143 ;  Clarkson  r.  Clarkson,  2 
Swab.  &  T.  497 ;  S.  C.  31  Law  J.  Prob.  143. 

15  Sugden  v.  St.  Leonards,!  Prob.  Piv.  154;  overrnli!?g,  Quick  v. 
Quiok,  3  Swab.  &  T.  442  ;  S.  C.  33  Law  J.  Prob.  Ii6.  Cf.  1  Jarman  on 
Wills  (4th  Eng.  ed.),  133,  n. 

16  Nelson  v.  McGiffert,  3  Barb.  Ch.  158  ;  Caema:i  v.  Van  Harke,  S3 
Kan.  3;J3 ;  Hellier  v.  Helller,  9  Prob.  Div.  2C7. 

g  74.  Bevocation  in  view  of  now  disposition  which  fails. 
—  Cancellation,  or  tearing,  burning,  or  any  destruction 
of  a  will,  in  view  of  a  new  disposition,  which  for  any 
cause  fails,  does  not  act  as  a  re  vocation. ^  Where  a  tes- 
tator had  executed  an  holographic  will,  but  on  account 
of  its  being  illegible  and  containing  errors  in  spelling, 
caused  it  to  be  copied,  and  attempted  to  execute  the 
copy ;  but  for  want  of  sufScient  witnesses  the  new  will 
proved  defective,  and  it  was  decided  that  the  original 
was  entitled  to  probate,  and  that,  having  been  destroyed, 
its  contents  might  be  established  by  the  copy  upon 
proof  of  its  correctness  and  of  the  testator's  declara- 
tions.* Where  a  will  is  revoked  under  the  mistaken 
notion  that  a  previous  will  is  thereby  revived,  the  revo- 
cation does  not  take  effect.^  So,  too,  obliterations  and 
interlineations  are  inoperative  if  made  in  view  of  a  dif- 
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ferent  disposition  which  fails  for  want  of  proper  attesta- 
tion, and  the  instrument  will  have  the  same  force  as 
before  ;*  but  the  mere  intention  to  malce  a  new  will,  at 
some  indefinite  future  time,  is  not  enough  to  prevent 
such  acts  from  having  a  revoking  effect.*  And  i  u  Mary- 
land, it  is  ruled  that  a  will  deliberately  canceled  or 
burned  without  accident  or  mistake,  is  revoked,  notwith- 
standing the  testator's  intention  to  make  a  new  one  and 
his  failure  so  to  do,  or  its  failure  to  take  effect.^  A  will 
is  not  revoked  by  a  later  instrument  which  does  not  in 
express  terms  revoke  it,  and  which  never  became  oper- 
ative because  of  not  being  found.^  Even  an  express 
revocation  clause  is  not  always  imperative.  Its  effect 
depends  upon  the  intention  of  the  testator  as  gathered 
from  both  instruments.^  For  example,  it  may  be  shown 
that  a  revocation  clause  was  not  intented  to  apply  to  a 
will  made  under  a  power  of  appointment .•  An  instru- 
ment intended  to  be  a  will,  but  failing  to  take  effect  on 
account  of  some  defect  of  structure  or  informality  of  exe- 
cution, cannot,  even  by  express  words,  revoke  a  former 
will,  because  it  cannot  be  known  that  the  testator 
intended  to  revoke  the  first  except  for  the  purpose  of 
substituting  the  second.^^^  And  an  inconsistent  codicil, 
which  fails  for  uncertainty,  does  not  work  a  revocation." 
But  if  the  second  devise  fails  from  the  incapacity  of  the 
devisee  and  not  through  any  defect  in  the  instrument, 
the  prior  devise  is  revoked."  So,  also,  a  codicil  which 
makes  a  different  disposition  of  property  from  the  will, 
if  in  valid  for  some  cause  dehors  the  instrument,  although 
it  contains  no  express  clause  of  revocation,  is  effectual 
to  revoke.^'  And  it  seems  that  if  a  codicil  revoke  a  will 
in  order  to  alter  it  in  one  particular,  and  disposes  of  all 
the  estate  again  in  the  same  manner,  except  as  to  the 
designated  part  and  one  other  which  is  omitted,  this 
omission  although  undesigned  cannot  be  supplied.** 
B£ACH  Wills.— 12. 
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This  is  not  in  harmony  with  the  general  rule,  and  there 
appear  to  be  no  recent  American  cases  supporting  tiie 
exception.  An  express  revocation  will  have  its  effect 
where  the  object  for  which  it  was  made  fails  as  being 
against  public  policy.'*  If  the  second  instrument  state 
the  grounds  upon  which  the  revocation  is  made  to  be 
circumstances  which  do  not  in  fact  exist,  a-j,  speaking 
of  the  devisees,  "they  being  all  dead,"  when  sucli  is  not 
the  case,  the  revocation  is  ineffective ;  '*  but  the  rule  is 
different  where  not  the  fact  itself,  but  the  belief  or  in- 
formation of  the  fact,  is  stated  to  bo  the  reason."  A 
revocation  clause  in  a  will  tliat  fails  may  yet  operate  to 
avoid  a  former  will,  if  it  appear  that  such  was  the  tes- 
tator's intention  in  any  event.'^  in  the  contest  of  a  will 
on  the  ground  of  revocation,  a  subsequent  will  to  which 
probate  has  been  refused  cannot  be  offered  in  evidence.^® 

1  Hyde  v.  Hyde,  1  Eq.  Cas.  Abr.  409 ;  S.  C.  3  Ch.  Rep.  155  ;  Onions 
V.  Tyrer,  l  P.  Wms.  343  ;  S.  C.  Prec.  Ch.  459  ;  Burtonshaw  v.  Gilbert, 
Cowp.  49 ;  Sutton  v.  Sutton.  Cowp.  812 ;  Winsor  v.  Pratt,  5  Moore  J.  B. 
484 ;  S.  C.  2  Brod.  <fe  B.  650 ;  Perrott  v.  Perrott,  14  East,  440;  Scot  v. 
Scot,  1  Swab.  &  T.  258  ;  Clarkson  v.  Clarkson,  'A  Swab.  &  T.  497  ;  S.  C. 
31  Law  J.  Prob.  143  ;  Dancer  v.  Crabb,  Law  R.  3  Pro.  &  D.  98 ;  Soar  v. 
Dolman.  3  Curt.  121 ;  S.  C.  6  Jur.  512  ;  Brooks  v.  Kent,  3  Moore  P.  C.  C. 
834  ;  S.  C.  I  Notes  of  C.  99  ;  In  re  Ibbelson,  2  Curt.  :w  ;  In  re  Reeve, 
13  Jur.  370.  cy.  In  re  James,  1  Swab.  &  T.  238  ;  Short  v.  Smith,  4 
East,  419 ;  Eggleston  v.  Speke.  3  Mod.  258  ;  Ex  parte  Ilchester,  7  Ves. 
34S ;  Kirke  r.  Kirke,  4  Russ.  4% ;  Locke  v.  James,  11  Mees.  &  W.  901 ; 
Richardson  v.  Barrj'-,  3  Hagg.  Ecc.  249. 

2  Wllbourn  v.  Shell,  59  Miss.  205 ;  42  Am.  Rep.  363. 

3  Powell  V.  Powell,  Law  R.  1  Pro.  &  D.  209,  overruling  Dickenson 
V.  Swatman,  4  Swab.  &  T.  205;  S.  C.  30  Law  J.  Prob.  84.  Cf.  Pringie 
V.  McPhersoQ,  2  Brev.  279. 

4  Stover  v.  Kendall,  1  Cold.  557 ;  Kirke  v.  Kirke,  4  Russ.  435 ; 
Locke  V.  Jiimea,  11  Mees.  &  W.  901 ;  Short  v.  Smith,  4  East,  419 ;  In  re 
Purr,  1  Swab.  <fe  T.  56  ;  S.  C.  29  Law  J.  Prob.  70  ;  S.  C.  6  Jur.  N.  S.  56  ; 
la  re  Harris,  1  Swab.  <fc  T.  536;  Hale  v.  Tokelove,  2  Rob.  Ecc.  318  ;  In 
re  McCabe,  Law  R.  3  Pro.  &  D.  94.  Contra,  In  re  Bedford,  5  Notes  of 
C.  188. 

5  Williams  v.  Tyley,  John.  530;  S.  C.  5  Jur.  N.  S.  35;  In  re 
Mitcheson,  32  Law  J.  Prob.  202. 

6  Semmes  v.  Sommes,  7  Har.  <&  J.  388 ;  Banks  v.  Banks,  65  Mo. 
432. 

7  Peck's  Appeal,  50  Conn.  562 ;  47  Am.  Rep.  685. 

8  Van  Wert  v.  Benedict,  1  Bradf.  114 ;  Hollingshead  v.  Sturgls,  21 
La.  An.  450. 
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9  In  re  Meredith,  20  Law  J.  Prob.  155;  In  re  Merritt,  I  Swib.  A 
T.  112 ;  In  re  Joys,  30  Law  J.  Prob.  169 ;  Hin^hes  v.  Turner,  4  Htkgg, 
E-^c.  52  ;  Denny  v.  Barton,  2  Phlllim.  575.  Cf.  In  re  Eustace,  Law  R. 
3  Pro.  &  D.  183. 

10  Langhton  v.  Atkins,  1  Pick.  535,  543;  Prlnprle  v.  McPberson,  2 
Brev.  279 :  Barksdale  v.  Barksdale,  12  I<eigb,  535;  Halrston  v.  Halr- 
stou,  3J  M.iss.  27G ;  HolUngsbead  v.  Stargls,  21  La.  An.  450. 

11  Carpenter  v.  Miller.  3  W.  Va.  174. 

12  Halrston  v.  Halrston ,  30  Miss.  27G ;  French's  Case,  8  Vln.  Abr.  div, 
O,  pi.  4 ;  Roper  V.  Constable,  2  Eq.  Cas.  Abr.  359,  pi.  9:  S.  ( '.  nom.  Roper 
V.  Radcllflfe,  10  Mod.  2:53  ;  Tupper  v.  Tnpper,  1  K  iv  <fe  J.  Ofio  ;  Quii.i  n. 
B'Uler,  Law  R.  0  Eq.  22."> ;  In  re  Gentry,  Law  R.  3  Pro.  A  D.  80.  Cbtxtra, 
Pringle  v.  McPberson,  2  Brev.  279. 

n  Read  V.  Manning,  30  Miss.  308  ;  Snowhlll  v.  SnowhlU,  23  N.  J.  L. 
447. 

1  i  Holder  v.  Howell,  8  Ves.  97,  overrullnsr  Mathews  v.  Bowman,  3 
Anstr.  7J7  ;  1  Jariuan  on  Wills  (4th  Eug.  ed.),  181,  and  cases  there  cited. 

15   Gossett  V.  Weatherly,  5  Jones  Eq.  46. 

!<>  Campbell  v.  French,  3  Ves.  321 ;  Evans  v.  Evans,  2  Perry  A  D. 
S7S  ;  BarcJay  v.  Maskelyne,  John.  T24;  Allen  v.  Bewsey,  7  Ch.  DIv. 
45;{,  4GJ.  Cr.  Powell  v.  Mouchett,  6  Madd.  216  ;  In  re  Oswald,  Law  R. 
3  Pro.  &  D.  Ifi2.  The  contrarv  was  held  where  th^  reason  ossiflrned 
was  that  othrr  provision  had  been  made  for  the  legatee  :  Hayes  v. 
Hayes,  21  N.  J.  Eq.  265. 

17  Sklpwith  V.  Cabell,  19  Gratt.  758  ;  Attorney-General  v.  Lloyd,  3 
Atk.  552;  Newton  v.  Newton,  12  Ir.  Ch.  118;  Attornev-Oeneral  v. 
Ward,  3  Ves.  327.   Contra,  Thomas  v.  Howell,  Law  R.  18  Ex.  198,  209, 

18  Barksdale  v.  Hopkins,  23  Ga.  332. 

19  Stickney  v.  Hammond,  138  Mass.  116. 

§  75.  OeDoral  etEdot  of  revocation. — If  there  be  a  be* 
quest  to  several  persons  as  tenants  in  common,  and  by 
codicil  the  bequest  to  one  of  them  be  revoked,  his  share 
will  not  accrue  to  the  others.'  "  But  if  the  testator  re- 
voke so  much  of  his  will  as  contains  the  gift  to  one  of 
such  persons,  here,  if  the  words  that  remain  are  sensible 
per  se,  and  amount  without  further  alteration  to  a  gift 
of  the  whole  subject  to  the  others,  these  will  take  the 
whole,  the  will  being  read  as  if  the  revoked  words  had 
never  been  in  it."'  In  the  absence  of  any  evidence  of 
an  intention  to  the  contrary,  property  disposed  of  by  an 
item  which  has  been  erased  by  the  testator,  passes  under 
the  general  residuary  clause.^  If  the  testator  destroy 
the  will,  and  a  codicil  tliereto  is  found  among  his  papers, 
the  presumption  is  that  the  codicil  also  was  revoked,* 
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unless  a  contrary  intention  can  be  gathered  from  the 
codicil  itself,  or  from  extrinsic  evidence.  That  the  revo- 
cation of  a  will  revokes  all  its  codicils,  has  become  part 
of  the  statutory  law  of  California,  Dakota,  Montana,  and 
Utah.*  But  at  common  law,  if  the  codicil  was  capable 
from  the  nature  of  its  contents  of  existing  independ- 
ently of  the  will,  its  validity  was  not  affected  by  the 
destruction  of  the  will.^ 

1  Cresswell  v.  ChetAyn,  2  Edg.  123 ;  Humble  v.  Shore,  7  Hare,  247. 
Cf.  Shaw  V.  McMabon,  4  Dm.  &  war.  431. 

2  Harrlg  v.  Davis,  1  Colles,  416.  C/.  Sykes  v.  Sykes,  Law  R.  4  Eq. 
200. 

3  Bigelow  V.  Gillott.  123  Mass.  102. 

4  Ustlcke  V.  Bawden,2 Addams,  lift ;  Clogstoun  v,  Walcott,  6  Notes 
of  C.  623 ;  In  re  Halilwell,  4  Notes  of  C.  400 ;  Grlmwood  v.  Cozens,  2 
Swab.  A  T.  364  ;  In  re  Dutton,  3  Swab.  A  T.  66.  0<mtra,  Sugden  v.  St. 
Leonards,  1  Prob.  Div.  164, 206 ;  In  re  Turner,  Law  R.  2  Pro.  <ft  D.  403  ; 
Medlycott  v.  Assheton,  2  Addams,  229 ;  Coppln  v.  Dillon,  4  Hagg.  £cc. 
369. 

5  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  S  2677. 

6  Tagart  v.  Squire,  I  Curt.  289 ;  Clogstoun  ♦'.  Waloott,  5  Notes  of  C. 
623;  In  re  Halle  well,  4  Notes  of  C.  400 ;  In  re  Elliee,  83  Law  J.  Prob.  27. 

§  76.    Ef&ct  of  revocation  on  previous  will.— Prior  to  | 

the  Victorian  statute  of  1838,  the  English  common-law 
courts  held  that  the  revocation  of  a  will  expressly  revok- 
ing a  previous  will  worked  a  revival  thereof,^  while 
the  ecclesiastical  courts  held  that  whether  there  was  a 
revival  or  not,  was  a  question  of  intention  and  of  fact.' 
The  matter  is  now  settled  in  England  by  the  statu- 
tory provision  that  a  former  will  cannot  be  revived  by 
I'evocation  of  the  revoking  will ; '  and  it  is  immaterial 
whetlier  the  later  instrument  contained  express  words 
of  revocation,  or  was  merely  inconsistent  with  the 
earlier  will.*  In  this  countiy  the  decisions  are  con- 
flicting. It  is  decided  in  New  Jersey  that  the  revoca- 
tion of  a  will  expressly  revoking  a  former  will,  acts  as 
a  revival  thereof.*  But  in  Michigan  a  will  is  not  revived 
by  the  destruction  of  a  subsequent  will,  when  the  latter 
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or  any  intermediate  will  has  contained  a  clause  revok- 
ing all  former  wills ;'  while  in  Massachusetts,  although 
the  cancellation  of  a  will,  which  expressly  revoked 
former  wills,  does  not  of  itself  revive  a  previously  made 
existing  will,  yet  subsequent  declarations  of  the  testa- 
tor are  admissible  to  show  an  intention  to  revive  the 
former  J  In  a  case  in  which  a  testator  executed  a  second 
will,  supposing  at  the  time  that  his  first  was  lost,  and 
afterwards  finding  the  first,  declaring  that  he  preferred 
it  to  the  second,  destroyed  the  latter,  it  was  held  that 
the  second  will  might  be  properly  admitted  to  probate.* 
In  Mississippi,  it  was  held  at  an  early  day  that  if  a  will 
is  revoked  either  expressly  or  by  implication,  "it  is 
gone  forever,"  without  some  express  act  to  revive  or 
adopt  it.*  It  is  provided  by  statute  in  some  States  that 
the  revocation  of  a  subsequent  will  does  not  revive  an 
earlier  one,  unless  an  Intention  to  do  so  appear  in  the 
revoking  instrument.  Provisions  of  this  nature  have 
been  enacted  in  Alabama,  Missouri,  Arkansas,  New 
York,  Ohio,  Indiana,  Kansas,  California,  Oregon,  Ne- 
vada, Washington  Territory,  Dakota,  Montana,  Utah, 
and  New  Mexico.^®  Under  the  Georgia  Code,  an  ex- 
press revocation  **  takes  effect  instantly,  or  independent 
of  the  validity  or  ultimate  fate  of  the  will,  or  other  in- 
strument containing  it ;  "  a  resulting  revocation  "  takes 
effect  only  when  the  subsequent  inconsistent  will  be- 
comes effectual,  and  hence,  if  from  any  cause  it  fails, 
the  revocation  is  not  completed.""  At  common  law, 
the  destruction  of  an  inconsistent  codicil  revived  the 
portions  of  the  will  which  it  had  by  implication  re- 
voked, and  it  would  seem  that  this  is  still  the  law  in 
New  York.^*  The  general  rule  seems  to  be  that  where 
the  revocation  of  the  first  will  is  only  to  be  implied 
from  the  inconsistent  dispositions  of  the  second,  there 
is  in  fact  no  revocation  until  the  death  of  the  testator 
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renders  tbe  second  instrument  effective :  and  if  at  anv 
time  the  testator  destroy  the  later  will,  the  earlier  will 
take  effect  at  his  death,  as  though  the  second  instrument 
had  never  existed  J'  But  where  there  are  ex  press  words 
of  revocation,  the  act  of  revocation  is  consummated  in 
the  testator's  lifetime ;  it  is  a  complete  and  conclusive 
act,  without  regard  to  the  testamentary  provisions  of  the 
will  containing  it,  and  the  destruction  of  the  subsequent 
instrument  does  not  act  as  a  revival  of  the  first,^*  with- 
out "  republication  or  some  express  declaration  of  the 
testator  that  he  would  have  the  first  operate  as  his 
wiU.'»is 

1  Bandall  v.  Beatty,  31  N.  J.  Eq.  643,  645 ;  citing,  1  Jarman  on 
Wills,  122,  123.  Of.  Goodrlght  v.  Glazier,  4  Bwrr.  2512 ;  Rainier  v. 
Rainier,  1  Jur.  754 ;  Harwood  v.  Goodrlght,  Cowp.  92. 

2  Ustlcke  V.  Bawden,  2  Addams,  116 ;  Moore  v.  Moore,  1  Phil  Una. 
406,  412  :  James  v.  Cohen,  3  Curt.  770 ;  S.  C.  8  Jur.  249.  Of.  Barkdale 
t;.  Hopkins,  23  Ga.  332 ;  Lawsou  v.  Morrison,  2  Dall.  286;  Boudlnot  v, 
Bradford,  2  Dall.  265. 

3  1  Vict.  cb.  26,  8  22. 

4  Brown  v.  Brown,  8  El.  <ft  B.  876 ;  Hale  v.  Tokelove,  2  Rob.  Ecc 
318  ;  Boulcott  v.  Boulcott,  2  Drew.  25 ;  Major  v.  Williams,  3  Curt.  432 ; 
S.  C.  nom.  Major  v.  lies,  7  Jur.  219. 

6  Beatty  v.  Beatty,  81  N.  J.  643,  646.  Cf.  Taylor  v.  Taylor,  2  Nott 
<&  McC.  482.    Contra,  In  re  Angus,  3  Demarest,  95. 

6  Scott  t>.  Fink,  45  Mich.  241. 

7  Pickens  v.  Davis,  134  Mass.  252 ;  45  Am.  Rep.  322.  Cf.  Beaumont 
V.  Kelm,  50  Mo.  28. 

8  Marsh  v.  Marsh,  3  Jones  (N.  C.)  77. 

9  Bohanon  v.  Walcot,  2  Miss.  336. 

10  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2679. 

11  Ga.  Code  (1862),  }  2439;  Ga.  Code  (1SS2),  ?  2471;  Stlmson's  Am, 
Stat.  Law  (Jan.  1, 1886),  §  2677.    Cf.  Harwell  v.  Lively,  30  Ga.  315. 

12  In  re  Simpson,  56  How.  Pr.  125. 

13  Goodrlght  v.  Glazier,  4  Burr.  2512 ;  Colvin  v.  Warford,  20  Md. 
357,  391,  392. 

14  Colvin  V.  Warford,  20  Md.  357,  391,  392;  Burtenshaw  v.  Gilbert, 
Cowp.  49 ;  James  v.  Marvin,  3  Conn.  576 ;  Boudiiiot  v.  Bradford,  2 
Dall.  266 ;  Walton  v.  Walton,  7  Johns.  Ch.  258 ;  Brown  v.  Brown,  92 
Eng.  C.  L.  R.  875  ;  Powell  on  Devises,  528 :  James  v.  Marvin,  3  Conn. 
576;  Rudislll  i'.  Rodos,  29  Gratt.  147.  Contra,  Harwood  v.  Goodrlght, 
Cowp.  87  ;  Goodrlght  v.  Glazier,  4  Burr.  2512. 

15  Helyar  v.  Helyar,  clt.  1  PhlUim,  406,  413 ;  Moore  v.  Moore,  1 
Phlllim.  406. 
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§  77.  Bevocation  nnder  the  LouisiaxLa  Code. — In  Louis- 
iana, a  clauso  by  which  a  previous  will  is  annulled,  is 
held  to  be  testamentary  in  nature.^  Revocation  may  be 
express  or  tacit,  general  or  particular.  It  is  express 
when  the  testator  has  formally  declared  in  writing  that 
he  revokes  his  testament,  or  that  he  revokes  such  a 
legacy  or  particular  disposition.  It  is  tacit  when  it  re- 
sults from  some  other  disposition  of  the  property,  or 
from  some  act  which  supposes  a  change  of  will.  The 
revocation  is  general  when  it  applies  to  all  the  disposi- 
tions of  a  testament.  It  is  particular  when  it  operates 
upon  some  of  the  dispositions  only,  without  affecting  the 
others.'  In  that  state  a  revocation  made  in  a  posterior 
testament,  regular  in  form,  has  its  entire  effect,  even 
though  the  new  act  remains  without  execution,  either 
through  the  incapacity  of  the  person  instituted  or  of  the 
legatee,  or  tlirough  his  refusal  to  accept  it.*  Under  the 
Louisiana  Code,  the  testator  cannot  renounce  the  right 
of  revocation,  nor  bind  himself  to  exercise  it  only  under 
certain  restrictions.* 

4 

1  Boudreau'sSnccession,  lOLa.  An.  709. 

2  Stirason's  Am.  Stat.  Law  (Jan.  1, 1886),  {2671 ;  citlngr,  La.  Rev. 
Civ.  Code  (1875),  5  1691. 

3  I.a.  Civ.  Code,  16f)3. 

4  La.  Rev.  Civ.  Code  (1875),  {  1690;  Stimson's  Am.  Stat  Law  (Jan. 
1, 1886),  {  2670. 
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CHAPTER  V. 

BE  PUBLICATION. 

{  78.  Bepublicatlon — Generally  considered. 

2  79.  Bepublicatlon  by  codicil. 

{  80.  Of  the  effect  of  republication. 

{  81.  Defective  execution  cured  by  codicil. 

2  82.  Effect  of  codicil  upon  intervening  codicU. 

2  78.  Bepublication — Oenerallv  considered.  —  ^^Kepub- 
lication  is  of  two  kinds,  express  and  constructive." 
The  first  occurs  where  a  testator  repeats  those  cere- 
monies which  are  required  by  statute  with  the  avowed 
design  of  republishing  the  will.  "Constructive  re- 
publication takes  place  where  a  testator  for  some  other 
purpose  makes  a  codicil  to  his  will,  in  which  case  the 
effect  of  the  codicil  if  not  neutralized  by  internal  evi- 
dence of  a  contrary  intention,  is  to  republish  the  will."  ^ 
It  has  been  held  sufficient  if  the  testator  call  witnesses 
to  the  republication,  declaring  that  the  paper  contains 
his  last  will,  and  having,  the  fact  indorsed  on  the  will 
and  signed  by  the  witnesses  only.*  In  New  York  and 
Virginia,  the  Oral  declaration  of  the  testator  in  the 
presence  of  two  witnesses  being  sufficient  for  a  valid 
publication  of  a  will,  is  also  sufficient  for  the  republica- 
tion of  a  revoked  will,'  the  same  evidence  being  required 
in  one  case  as  in  the  other.*  It  seems  to  be  doubtful 
whether  parol  evidence  of  a  testator's  declarations  is 
generally  sufficient  to  prove  the  republication  of  a 
will.*  Under  the  Statute  of  Frauds,  to  republish  a 
devise  of  freehold  estate  required  an  attestation  by 
three  witnesses,  while  on  the  other  hand,  a  will  might 
have  been  republished  with  respect  to  copyholds  and 
personalty  without  any  attestation.*   It  is  provided  by 
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statute  that  a  will  which  has  been  revoked  may  be  re- 
vived by  a  re-executioa  thereof  la  the  Virginias  and 
Kentucky  and  in  Georgia;  bat  only  to  the  extent  to 
which  such  an  intention  appears;  and  in  Virginia  and 
Kentucky  it  can  be  revived  in  no  other  way.  In  Georgia, 
under  tlie  Code,  a  parol  republication  in  the  presence  of 
the  original  witnesses  is  sufficients  Where  a  will  was 
found  with  the  signature  out  off  and  gummed  on  again 
it  was  not  considered  a  valid  re-execution.*  A  wife 
cannot  republish  lier  husband^s  will  by  carefully  col- 
lecting the  fragments  and  sewing  them  together.* 

1  1  Jarman  on  Wills  (4th  Eng.  ed.).  193. 

2  Reynolds  u.  Shirley,  7  Ohio,  pt.  2,  31. 

3  In  re  Simpson,  56  How.  Pr.  12a.    C/.  In  re  Dewell,  7  Jar.  1180. 

4  Mosser  v.  Carry,  8  Wash.  481. 

5  Battle  v.  Speight.  10  Ired.  459 ;  Jones  r.  Hartley,  2  Whart.  103  ; 
Wallace  v.  Blair,  I  Orant  Cos.  75 ;  Sawyer  t).  Sawyer,  7  Jones  (N.  C.) 
lU ;  Love  v.  Johnston,  12  Ired.  33ft  ;  Witter  v.  Mott,  2  Conn.  67  :  Jack- 
son V.  Potter,  9  Johns.  312.  Qf.  Cogdell  v.  Cosfdell,  3  Desaus.  Eq.  :J46 ; 
Jones  V.  Hartley,  2  Whart.  103 ;  Qeddls'  Appeal,  9  Watts,  2S4 ;  Qa. 
Code  (1882),  i  2478. 

6  1  Jarman  on  Wills,  103. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1, 1836),  ?  2678. 

8  Bell  V.  Fotherglll,  Law  B.  2  Pro.  <ft  D.  148. 

9  Sweet  V.  Sweet,  1  Bedf.  451. 

§  7&.  Bepublicatioii  by  codicil.  —  A  codicil  referring  to 
a  will  operates  as  a  republication  thereof,  and  the  two 
are  to  be  regarded  as  one  instrument  speaking  from  the 
date  of  the  codicil ;  ^  this  has  become  part  of  the  statutory 
law  of  California,  Dalcota,  Montana,  and  Utah.'  There 
is  some  conflict  among  the  authorities  as  to  whether  a 
codicil  propria  vigore^  independently  of  an  expressed  or 
ini2)lied  intention,  operates  as  a  republication  of  a  will. 
It  has  been  settled,  however,  by  a  long  line  of  decisions, 
that  no  particular  words  are  necessary  to  constitute  a 
republication.  All  that  is  necessary  is  that  it  shall  ap- 
pear that  the  testator  considered  the  paper  as  his  will  at 
the  time  he  made  the  codicil ;  anything  that  indicates  a 
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continuance  of  the  testamentary  intent  with  respect  to 
the  disposition  of  his  property  will  be  sufficient ; '  as  a 
codicil  indorsed  on  a  will,  reciting  the  fact  of  the  death 
of  a  devisee  and  giving  the  real  estate  to  others.^  It  is 
not  necessary  in  order  that  a  will  may  be  republished 
by  codicil  that  there  should  be  mechanical  connection 
between  the  two,  nor  that  the  latter  should  in  so  many 
words  confirm  the  will.  It  is  sufficient  that  it  make 
some  reference  to  the  will  which  may  be  fairly  construed 
into  an  acknowledgment  thereof,  or  as  indicating  an  in-« 
tention  that  it  should  stand  as  the  final  disposition  of 
the  property  of  the  deceased.*  So  that  where  tlie  testa- 
tor refers  to  the  will  in  his  codicil,  and  sufficiently  shows 
that  he  still  regards  it  as  his  will,  even  though  the  codicil 
relates  to  personal  estate  only,  it  may  operate  as  a  re- 
publication as  to  realty,  and  pass  afterracquired  lands.® 
A  married  woman  may  revive  a  will  revoked  by  mar- 
riage by  a  codicil  thereto,  without  re-executing  or  re- 
publishing the  will,  provided  she  distinctly  recognizes 
its  existence  and  validity  at  the  time  of  executing  the 
codicil.'  It  is  not  necessary  in  order  to  republication 
that  the  will  be  before  the  testator  at  the  time  of  execut- 
ing the  codicil,  nor  that  he  make  any  formal  dQ<^lara- 
tion  of  an  intention  to  do  so.^  A  codicil  physically 
attached  to  the  earlier  of  two  wills  does  not  necessarily 
show  an  intention  to  revive  it.  The  intention  must 
appear  by  the  contents  of  the  codicil.*  If  a  codicil  in- 
accurately describe  the  will,  it  may  yet  have  a  republish- 
ing effect.^o  Where  it  does  not  designate  by  date  the 
will  to  which  it  is  intended  as  an  addition,  it  will  be  pre- 
sumed to  refer  to  the  latest  in  date."  But  of  course,  if 
it  appear  on  the  face  of  the  codicil  that  it  was  not  in- 
tended to  republish,  it  will  not  have  that  effect." 

1  Payne  t'.  Payne.  18  Cal.  291 ;  Stover  v.  Kendall,  1  Coldw.  557 ; 
Bose  V.  Drayton,  4  Hich.  Eq.  260 ;  Murray  v.  Oliver.  6  IrecL  Eq.  55 ; 
Kooers  v.  Wliite,  6  Jobns.  Cti.  360. 
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2  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2879. 

3  Corr  v.  Porter,  33  Gratt.  278, 282. 

4  Dunlap  v.  Daulap,  4  Desaus.  Bq.  303. 

5  Corr  v.  Porter,  33  Gratt  27S,  282 :  Harvey  r.  Chouteau,  14  Mo. 
687;  Armstrong  v.  Armstrong,  14  Mou.  B.  3Xi;  Brown  v.  Brown, 77 
N.  Y.  'Sf\d  ;  Miles  v.  Boyden,  3  Pick.  216 ;  Haven  v.  Foster,  H  Pick.  .W3  ; 
Dunlap  V.  Dunlap,  4  Desaus.  Eq.  305,  3JI ;  Brownell  v.  De  Wolf,  3 
Mason,  486;  Richardson  r.  Richardson,  Dud.  Kq.  184 ;  Van  Cortlandt 
V.  Kip,  I  Hill,  .3J0 ;  Utterton  r.  Robins,  1  Ad.  «fe  E.  42:j. 

6  Corr  v.  Porter,  33  Gratt.  278,  283 ;  citing,  Holme  v.  Heyagte,  1 
Mer.  285  ;  1  Redfield  on  WlUd,  :i6J,  371 ;  3  Lomax  Dig.  Real  Prop.  9*-104. 

7  Brown  v.  Clark,  16  Hun,  559. 

8  Good  title  v.  Meredith,  2  Maule  <fc  S.  5. 

9  Marsh  v.  Marsh,  1  Swab.  A  T.  .',28.  Cf.  Walpole  v.  Cholmondely, 
7  Term  Rep.  138 ;  lu  re  Chapman,  8  Jur.  908. 

10  Rogers  v.  PIttis,  1  Ad'lams,  38  ;  St  Helens  v.  Exeter,  3  Philllm. 
461 ;  Junsen  v.  Jausen,  cited  ia  Rogers  v.  Pittis,  1  Addama,  38. 

11'  Crosble  v.  McDoual,  4  Ves.  615. 

12  Smith  V.  Dearmer,  3  Younge  A  J.  278  ;  Stratbmore  r.  Bowes,  7 
Term  Ri'p.  582 ;  8.  C.  nom.  Bowv?s  v.  Bowes,  2  Bos.  A  P.  500 ;  Xeir 's 
Appeal,  4'i  Pa.  Ht.  501 ;  Hughes  v.  Turner,  3  Mylne  A  K.  666 ;  Kendall 
v.  Kendall,  5  Muaf.  272. 

§  80.  Of  the  efEbct  of  republication.— The  effec(of  re- 
publication by  a  codicil  at  common  law,  under  which 
realty  acquired  after  the  making  of  the  will  could  not 
pass  thereby,  was  to  cause  the  will  to  speak  from  the 
date  of  the  republication,  and  to  bring  this  after-acquired 
realty  within  the  operation  of  any  general  or  residuary 
devise  of  the  will.^  But  questions  as  to  the  effect  of 
republication  upon  the  real  estate,  to  which  a  testator 
^might  have  become  entitled  after  the  execution  of  his 
will,  are  of  no  practical  importance  since  the  statute  of 
1  Victoria,  cli.  26,  and  various  enactments  of  the  united 
American  States,^  under  which  the  testator,  by  a  will 
made  at  any  time,  is  enabled  to  devise  all  real  estate  to 
which  he  may  be  entitled  at  the  time  of  his  death.^  In 
other  respects  the  effect  of  republication  remains  im- 
portant, as  with  respect  to  the  objects  of  gift,  the  de- 
visees and  legatees,*  or  as  purging  it  of  undue  influence,* 
or  as  imparting  vitality  to  a  testamentary  writing  made 
by  one  under  disability,^  or  as  where  a  will  has  been 
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revoked  by  implication,  and  by  the  execution  of  a 
codicil  referring  thereto  it  is  revived.^  In  England, 
"when  any  will  or  codicil  which  shall  be  partly  re- 
voked, and  afterwards  wholly  revoked,  shall  be  revived, 
such  revival  shall  not  extend  to  so  much  thereof  as 
shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrarj''  shall 
be  shown."  *  A  re-execution  has  no  other  effect  than  a 
republication,  and  does  not  alter  or  vary  the  effect  of  a 
will  and  its  codicils  any  farther  than  a  republication, 
and  would  not,  therefore,  make  the  will  or  codicils 
speak  as  from  the  date  of  the  republication,  so  as  to 
revive  a  legacy  which  had  been  revoked,  adeemed,  or 
satisfied.*  **  The  effect  of  a  republication  according  to 
all  the  cases  is  to  bring  down  the  will  to  the  date  of  the 
codicil,  so  that  both  instruments  are  to  be  considered  as 
speaking  at  the  same  date,  and  taking  effect  at  the  same 
time."^®  Consequently  the  will  is  governed  by  tho 
laws  in  force  at  the  time  of  the  execution  of  the  codicil ;  ^^ 
and  where  a  testator  free  from  any  undue  influence 
executes  a  codicil  to  a  will  which  was  made'under  such 
Influence,  it  will  free  the  will  from  taint  of  fraud.^* 

1    1  Jarman  on  Wills,  193, 194,  and  cases  there  cited. 
.    2    See  in/m,  2  84. 

3  1  Jarman  on  Wills,  203,  QT.  Ashley  v.  Waugh,  4  Jur.  572  ;  York 
V.  Walker,  12  Mees.  &  W.  691. 

4  IJarman  on  Wills,  203. 

5  1  Williams'  Executors  (6th  Am.  ed.),  225 ;  O'Neall  v.  Farr,  1 
Blch.  80.    See  infra,  Undue  Ikfluknck. 

6  Braham  v.  Burcell,  3  Addams,.243. 

7  1  Bigelow's  Jarman,  222, 223,  n.;  Brady  v.  Cubitt,  1  Doug.  31. 

8  1  Vict.  ch.  26,  2  22. 

9  1  Bigelow's  Jarman,  222,  n.;  Powys  v.  Mansfield,  3  Mylhe  A  C. 
359;  Drinkwater  v.  Falconer,  2  Ves.  Sr.  623;  Crosbie  v.  MacDoual,  4 
Ves.  611 ;  Brooker  v.  Allen,  2  Buss.  <ft  M.  270 ;  Langdon  v.  Astor,  16 
N.  Y.  9. 

10  Corr  V.  Porter,  33  Gratt.  278,  283 ;  Payne  v.  Payne,  18  Cal,  291 ; 
Stover  V.  Kendall,  i  Cold.  557;  Mooers  v.  White,  6  Johns.  Ch.  380; 
Bose  V.  Drayton,  4  Bich.  260 ;  Murray  v.  Oliver,  6  Ired.  65. 

11  Corr  V.  Porter,  33  Gratt.  278, 283. 

12  O'NeaU  v.  Farr,  1  Bich.  sa 
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§  81.  Defeotivo  ezesution  eured  by  eodieil.— A  defect- 
ively execuced  will  may  be  cured  and  rendered  ef- 
fective by  a  duly  executed  codicil  referring  thereto/ 
or  written  on  the  same  sheet  of  paper.'  Even  an  unat- 
tested will  may  be  set  up  by  a  codicil  duly  executed.' 
Thus,  it  has  been  receAtly  held  in  Kew  Jersey,  that  a 
codicil  which  confirms  the  will  so  far  as  it  is  consistent 
with  it,  is  a  republication  of  the  will  itself,  "  supplying 
all  omissions,  and  remedying  all  defects,  if  any,  in  the 
execution  of  the  latter."*  Where  the  two  are  written 
upon  the  same  sheet  of  paper,  a  reference  to  the  will  is 
not  requisite  to  identify  it;^  and  on  the  other  hand, 
where  the  reference  identifies  the  unattested  papers, 
whether  a  will  or  intermediate  codicils,  there  need  be  no 
mechanical  connection  of  the  parts.*  But  the  circum- 
stance of  the  well-executed  instrument  being  written  on 
the  same  paper,  must  still  be  regarded  as  materially 
helping  to  identify  the  imperfeclly  executed  one,  or 
even  implying  a  reference  where  none  is  expressed.^  If 
there  be  neither  reference  nor  connection  of  parts,  the 
duly  executed  codicil  will  not  suffice  to  set  up  an  un- 
attested will  or  intermediate  codicils.^  Where  a  duly 
executed  codicil  bears  no  date,  but  refers  to  the  will  and 
i«  written  upon  the  same  paper,  it  may  set  up  the  will.* 
Unexecuted  alterations  cannot  be  rendered  valid  by  a 
codicil  ratifying  the  will^  unless  especial  mention  of  the 
alteration  be  made  in  the  c«)dicil,^<^  or  unless  it  be  proved 
affirmatively  by  extrinsic  evidence  that  the  alteration 
was  made  before  the  codicil ;  ^^  and  even  then  if  it  ap- 
pear to  have  been  deliberative  only,  it  will  not  be  in- 
cluded in  the  probate." 

1  De  Bathe  v.  Flngal,  16  Ves.  1«7 ;  Allen  v.  Maddock,  11  Moore  P. 
O.  C.  427. 

%   Gaest  V.  Wlllasey,,  12:  Moojre  J..  B*  2. 

a   Harvey  v.  Chouteaih,  14  Mo^oST;  Van  Cortlandt  v.  Kip,  1  Hfll, 

soa 
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*l,r^.'.^^"''*^y  r.  Xeall,  42  N.  J.  Eq.  (1887)  3.13,  33G;  citliig,  1  Redfield 
on  Wills,  2S8. 

5  Guest  V.  WUlasey,  12  Moore  J.  R.  2 ;  S.  C.  3  BIng.  614. 

6  Aaron  v.  Aaron,  3  De  Gex  A  S.  475;  Utterton  ?».  Robins,  1  Ad.  A 
R  42.i;  Allen  v.  Muddock.  II  Moore  P.  C.  C.  427;  Van  CortlancUv. 
Kip.  1  Hill,  590 ;  Harvey  v.  Chouteau,  14  Mo.  587.  Cf.  In  re  Smith,  2 
Curt.  7.i6.  Contra,  Att'y-Gen.  v.  Baines,  Prec.  Ch.  270 ;  W.  C.  3  Ch. 
liep.  10. 

7  1  Jarman  on  Wills,  120 ;  Guest  v.  "Willasey,  2  Bing.  429 ;  In  re 
Terrible,  1  Swab,  <fc  T.  140 ;  In  re  Smith, 2  Curt.  7jK»  ;  la  re  Clariiigbull, 
5  Notes  of  C.  1 ;  lu  re  Cattrall,  33  Law  J.  Prob.  IDS. 

8  Utterton  v.  Robins,  1  Ad.  &  K  423. 

9  Williams  v.  Evans,  I  Cromp.  &  M.  42;  8.  C.  3  Tyrw.  56.  (y. 
Carletou  r.  Griffin,  1  Burr.  64J. 

10  Lushlngton  v.  Onslow,  6  Notes  of  C.  183. 

11  In  re  Tegg,  4  Notes  of  C.  531 ;  In  re  Wyatt,  2  Swab.  <ft  T.  494. 

12  1  Jarman  on  Wills,  121 ;  In  re  HaU,  Law  R,  2  Pro.  &  D.  256. 

§  82.  EfiS3ct  of  codicil  upon  intervening  codicil.  —  In  this 
connection  the  question  arises  whether  a  reference  to  a 
will  includes  the  codicils  which  have  been  made  thereto. 
It  was  at  one  time  held  that  the  first  codicil  was  a  part 
of  the  will,  and  that  if  the  second  codicil  republishes 
the  will,  it  is  a  republication  of  all  its  parts,  ratifying 
the  will  and  everything  that  was  part  of  it.^  But  this 
was  questioned,  except  where  a  will  was  described  gen- 
erally and  without  mention  of  its  date ;  but  a  descrip- 
tion of  a  will  by  its  date  was  thought  to  exclude 
subsequent  codicils.^  And  an  unexecuted  codicil  even 
when  written  on  the  same  paper  with  a  will  was  not 
considered  to  be  ratified  by  a  subsequent  codicil  refer- 
ring to  the  will  only.'  This  matter  has  finally  been  set- 
tled in  England,  and  since  the  act  of  1  Victoria,  ch.  28,  an 
unattested  codicil "  is  not  part  of  the  will  for  any  purpose, 
and  consequently  is  not  incorporated  or  confirmed  by  a 
codicil  of  subsequent  date  referring  only  to  the  will,"  * 
even  though  the  intervening  codicil  be  on  the  same 
paper.*  A  codicil  not  duly  attested  is  not  included 
even  under  a  reference  to  "codicils,"  if  there  are  duly 
executed  codicils  to  satisfy  the  meaning  of  the  term.* 
Where  reference  is  made  to  a  codicil,  or  the  re-executing 
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codicil  is  styled  "  another  codicil,"  the  first  paper  pur- 
porting to  be  a  codicil  is  thereby  revived.^ 

1  (Gordon  v.  Beay,  5  Sim.  274 ;  Crosble  v.  MacDoaal,  4  Ves.  615 : 
Farrer  v.  St.  Catherine's  College,  Law  K.  16  Eq.  19 ;  Green  v.  Tribe,  9 
Ch.  Div.  23L 

2  Barton  v,  Newbery,  1  Ch.  Div.  25M.  Cf.  PIggott  v.  Wilder,  28 
Beav.  90;  Faller  v.  Hooper,  2  Ves.  242;  Jauncey  v.  Att'y-Oen.  3  GifT. 
308. 

3  Haynes  v.  Hill,  7  Notes  of  C.  256 ;  S.  C.  1  Bob.  Ecc.  T95;  8.  C.  13 
Jur.  1038. 

4  1  Jarman  on  Wills,  120. 

5  1  Jarman  on  Wills,  120  ;  In  re  Wtllmc^t,  1  Swab.  A  T.  36 ;  In  re 
Peach,  1  Swab.  <ft  T.  38  ;  In  re  Phelps,  6  Notes  of  C.  695 ;  In  re  Hutton, 
5  Notes  of  C.  508. 

6  Croker  i».  Hertford,  4  Moore  P.  C.  C.  888l 

7  lugoldby  v.  Ingoldby,  4  Notes  of  C  481k 
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CHAPTER  VI. 

FROM  WHAT  TIME  A  WILL  SPEAKS. 

i  83.  GFeneral  rale  and  exceptions. 

S  84.  Statutes  concerning  of ter-acq  aired  realty. 

{  85i.  Construction  of  certain  statutes. 

^88.  As  to  specific  gifts. 

{  87.  Words  denoting  present  time. 

I  83.  General  rule  and  ezoeptions. — The  general  rule 
at  the  present  day  is  that  a  will  speaks  from  the  death 
of  the  testator,  and  not  from  its  date,  unless  its  lan- 
guage, by  fair  construction,  indicates  (he  contrary 
intention.^  But  in  some  respects  a  will  may  speak 
from  the  death  of  the  testator,  while  in  others  it  may 
be  construed  as  referring  to  the  time  of  its  execution. 
A  provision  giving  power  to  the  testator's  wife  to  make 
a  will  of  the  lauds  devised  to  her  has  been  held  to 
take  effect  from  the  date  of  the  will.^  A  gift  to  a 
person  by  name  or  description  is  construed  to  refer 
to  the  one  bearing  that  name  or  answering  the  descrip- 
tion at  the  date  of  the  will.'  If  there  be  no  such 
person  at  the  date  of  the  will,  the  gift  is  to  the  person 
answering  the  description  at  the  death  of  the  testator.^ 
An  immediate  gift  to  a  class  includes  all  members 
tiiereof  at  the  death  of  the  testator,^  unless  a  contrary 
intention  appear  in  the  will.'  It  is  provided  by  statute 
in  California,  Dakota,  Montana,  and  Utah,  that  a  testa- 
mentary disposition  to  a  class  includes  every  person 
answering  the  description  at  the  testator's  death ;  but 
that  when  the  possession  is  postponed  to  a  future 
period,  the  disposition  will  include  all  persons  coming 
within  the  description  before  the  time  to  which  the 
postponement  is  made.^    In  Georgia,  words  of  survivor- 
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ship  refer  to  the  death  of  the  testator,  unless  a  contrary 
intention  appear  in  the  will.*  And  so,  too,  in  California, 
Dakota,  Montana,  and  Utah,  references  to  death  or  sur- 
vivorship simply  relate  to  the  time  of  the  testator's 
death,  unless  possession  is  actually  postponed,  when 
tliey  must  be  referred  to  the  time  of  possession.^  And 
in  Louisiana,  the  legacy  shall  be  delivered  with  every- 
thing that  appertains  to  it,  in  the  condition  in  which  it 
was  on  the  day  of  the  testator's  decease.^<^  When  a  will 
directs  the  conversion  of  real  property  into  money, 
such  property  and  all  its  proceeds  must  be  deemed 
personalty  from  the  time  of  the  testator's  death.  This 
is  enacted  by  statute  in  California,  Dakota,  Montana, 
and  Utah.^^  *'  A  general  power  of  appointment  created 
after  a  will,  but  in  the  testator's  lifetime,  will  be  exe- 
cuted by  the  will,  if  the  will  would  have  operated  to 
execute  the  power  had  it  been  in  existence  at  the  date 
of  the  will.""  As  to  a  general  gift  of  property,  a  dis- 
tinction existed  at  common  law  between  realty  and 
personalty ;  as  to  the  former,  the  will  speaking  from  the 
date  thereof ;  as  to  the  latter,  from  the  death  of  the  tes- 
tator. So  that  personal  property  acquired  after  the 
making  of  a  will  would  pass  under  a  genei'al  bequest 
or  residuary  clause ; "  but  after-acquired  realty  could 
not  be  devised, 

1  Canfleld  V.  Bostwlck,  2t  Conn.  6S0, 553 

2  Thorndike  v.  Beynolds,  23  Gratt.  21. 

3  Anshntz  v.  Miller,  81  Pa.  St.  212 ;  Rutler  v.  Butler,  3  Barb.  Ch. 
804 :  Foster  v.  Cook,  3  B.  C.  O.  846;  Doe  v.  Kett,  4  Term  Kep.  601  ; 
Perkins  r.  Mlcklethwalte,  1  P.  Wma.  275 ;  Pratt  v.  Mathew,  22  Boav. 
»«  ;  Neblock  v.  Oarratt,  1  Bubs.  <ft  M.  629;  Bryan's  Trust,  2  Sim.  N.  S. 
lai :  Franks  v.  Brooker.  27  Beav.  635  ;  Lloyd  t;.  Da  vies,  14  Com.  B.  76 ; 
Parker  v.  Marchant,  1  Younge  &  C.  Ch.  290. 

4  Bandford  v.  Willis,  Law  R.  7  Ch.  7 ;  Boreham  v.  Blgnall,  8  Hare, 
131 ;  Frank  7\  Frank,  3  Maule  &  S.  25.  Cf.  Peppln  v.  Beckford,  3  Ves. 
570 ;  Allanson  v.  CUtheroe,  1  Ves.  24. 

5  Mlnott  V.  Tappan,  122  Mass.  5.35 ;  Benson  r.  Wright,  4  Md.  Ch. 
278 :  Shotts  V.  Poe,  47  Md.  613 ;  Boxby's  Appeal.  61  Pa.  St.  Ul ;  Abbott 
v.  Bradstreet,  3  Allen,  587. 
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6  Horse  v.  Maaon,  11  Allen,  96 ;  Clarke's  Estate,  82  P.i.  Rt.  528 ; 
and  eases  cited  9upra^  n.  5.  df.  Ware  v.  Bowland,  2  Phiilim.  635; 
Holloway  v.  Holloway,  5  Ves.  390. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  I  2804. 

8  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886),  \  2806 ;  citing,  Oa.  Code 
(1882),  I  2269. 

0   Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2806. 

10  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886),  \  2806 ;  citing,  La.  Rev. 
Civ.  Code,  1 1636. 

11  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  ?  2805. 

12  1  Jarman  on  Wills  (4tli  Eng.  ed.),  336 ;  citing,  Carte  v.  Carte,  3 
Atk.  174,  et  al.  q.  v. 

13  1  Bigelow's  Jarman,  349,  and  cases  there  cited. 

§  84.  Statutes  conoeming  after -acquired  realty. — At 
common  law,  real  estate  acquired  after  the  making 
of  a  will  could  not  be  devised  thereby,  although  the 
contrary  was  the  rule  in  regard  to  personalty.  This 
distinction  was  explained  by  subtile  reasoning,  and 
gave  rise  to  a  mass  of  legal  learning,  now  happily 
useless  and  interesting  only  as  a  matter  of  curious 
history.  For  in  England  and  in  the  States  of  the 
American  Union,  with  the  exception  of  Florida,'  vari- 
ous statutes  have  been  enacted,  the  effect  of  which, 
taken  together  with  the  decisions  under  them,  is  that 
all  wills  are  to  be  construed,  both  as  to  real  and  personal 
estate,  as  if  made  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appear  in  the  will.* 
Such  statutes  are  found  in  the  Virginias  and  Kentucky, 
in  North  Carolina  and  Tennessee,  and  in  Pennsylvania.' 
It  would  seem  to  follow  as  a  corollary  from  this  that 
under  these  statutes  a  will  may  pass  all  the  property, 
both  personal  and  real,  which  the  testator  possessed  at 
the  time  of  his  death,  even  if  acquired  subsequently  to 
the  making  of  the  will ;  *  but  the  matter  is  left  in  no  doubt 
in  Maryland,  Tennessee,  and  South  Carolina,  in  which 
States  it  is  expresslj' enacted  that  subsequently  acquired 
realty  shall  pass  under  the  will.^  Statutes  similar  in 
effect  are  found  in  other  States,  the  wording  being  some- 
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what  varied.    Thus,  subsequently  acquired  realty  will 
pass,  unless  a  contrary  intention  clearly  apx)ear  in  the 
will,  under  the  acts  of  G^rgia,  Virginia,  Tennessee, 
New  Jersey,  Connecticut,  Pennsylvania,  California,  Da- 
kota, Montana,  and  Utah ;  *  when  it  appears  in  the  will 
that  such  was  the  testator's  intention,  under  the  statutes 
of  Alabama,  Maine,  New  Hampshire,  Vermont,  Indiana, 
Iowa,  and  California ;  ^  and  when  it  shall  *'  manifestly 
and  clearly,"  or  "by  express  terms,"  appear  to  have 
been  the  testator's  intention,  are  the  expressions  used 
in  Massachusetts,  Rhode  Island,  Ohio,  Michigan,  Wis- 
consin, Minnesota,  Kansas,  Nebraska,  Delaware,  Ne- 
vada, Washington  Territory ,  Wyoming,  and  Arizona." 
And  in  New  York,  a  devise  or  bequest  of  all  the  testator's 
real  or  personal  property  in  express  terms,  or  in  any 
terms  denoting  his  intent  to  dispose  of  all  his  real  or 
personal  property,  will  be  construed  to  refer  to  all  the 
realty  or  personalty  which  he  was  entitled  to  dispose  of 
by  will  at  the  time  of  his  death.    Statutes  similar  to  the 
New  York  act  are  found  in  Alabama,  California,  Indi- 
ana, Dakota,  Montana,  and  Utah.'    A  devise  of  the  resi- 
due of  real  estate  passes  all  which  the  testator  was 
entitled  to  devise  at  the  time  of  his  death,  not  otherwise 
effectually  disposed  of  by  his  will,  in  the  State  of  Cali- 
fornia, and  in  Dakota,  Montana,  and  Utah.^o    jq  Louis- 
iana, when  the  person  who  has  bequeathed  the  property 
of  an  immovable  has  afterwards  augmented  it  by  new 
purchase,  the  property  so  purchased,  although  it  be 
oontiguous,  shall  not,  without  a  new  disposition,  be 
considered  as  making  a  part  of  the  legacy.    But  the  rule 
is  otherwise  as  to  improvements  or  new  buildings  raised 
on  the  ground  bequeathed,  or  as  to  an  enclosure  of 
which  the  testator  has  enlarged  the  area.'^    In  Florida, 
a  testator  can  only  devise  real  property  in  possession  or 
remainder  or  reversion  at  the  time  of  the  execution.^' 
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The  corresponding  English  statute  regulating  this  mat-^ 
ter  enacts  that  every  will  "  shall  be  construed  with  ref- 
erence to  the  real  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immedi- 
ately before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will."  The  effect  of  this 
statute  and  of  those  of  the  American  statutes  which  fol- 
low its  phraseology,  is  to  raise  the  presumption  of  an 
intention  to  pass  the  after-acquired  estate,  unless  the 
contrary  be  shown,^*  throwing  the  burden  of  proving 
the  contrary  upon  the  heirs.'*  "  If,  after  the  execution 
of  a  will,  an  alteration  is  made  in  the  law  whicli  pro- 
duces an  alteration  in  the  effect  of  the  will,  and  the  tes- 
tator leaves  the  will  unaltered,  he  will  be  presumed  to 
intend  that  it  shall  take  effect  according  to  tlie  altered 
law."w 

1  1  Blgelow's  Jarman,  8B0,  n.,  citing  Fla.  Bash's  Dig.  (1872),  ch.  4, 
p.  75. 

2  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2806. 

3  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886),  }  2806.    Cy.  Canfleld  v. 
Bostwlck,  21  Conn.  5o0  ;  Gold  v.  Judsou,  21  Conn.  616. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  $  2809. 

5  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2809,  A. 

6  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886),  {  2809. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  i  2809. 

8  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  2809,  B,  C. 

9  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  S  2809,  E,  and  note  c 

10  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  J  2809,  D. 

11  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  J  2809,  E  ;  La.  Civ.  Code, 
{1637. 

12  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2509,  D  ;  Fla.  Dig.  (1881) 
ch.  200,  g  1. 

13  1  Vict.  ch.  26,  S  24. 

14  1  Blgelow's  Jarman,  350,  n. 

15  qr.  Ala.  Code  (1876),  tit.  4,  ch.  2,  p.  586 :  Cal.  Code  (1876),  vol.  1,  tit. 
6,  ch.  1,  p.  ?J4 ;  Colo.  Gen.  Laws  (1874),  ch.  103,  p.  929 ;  Conn.  Gen.  Stats. 
(1875)  ch.  11,  p.  368  ;  Dak.  Rev.  Code  (1877),  tit.  5,  ch.  1,  p.  348 ;  Del.  Rev. 
Code  (1877),  ch.  84,  p.  513  ;  Ga.  Code  (1873),  tit.  6,  ch.  2,  p.  4*26 ;  Gibbon  v. 
Gibbon,  40  Ga.  562 ;  Jones  v.  Shewraaker,  35  Ga.  151 ;  III.  Rev.  Stats. 


u.      iv\'l    ,     Jk.  jr .    VJr^ii.     KJt>oi/i3.    \njl"jf    V/U.     Aju,     ^J.    v..  ,       T.  »IV\/>a      I/.       T.  U..»V.If 

Marsh.  J.  J.  58 ;  Me.  Rev.  Stats.  (1871)  en.  74,  p.  564 ;  Smith  v.  Hutchln 
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la  IBtselow^  JarniiHi,  mo:  Haalnelt  i>. Pe<ney, Ta»  R.  ltEn.m. 
I^rklns  "fdeoFM^"^,  H.  iJtl:  P«rKr  ".  D^s^"!  S  S.  V.' «n  i 

.!8S.     '       """*'  "■      "  nn.  -    ,        1 0 «.    pf       ,       r 

i  )S.  Comtnictiati  of  ««rtilii  sUtatoa.  —  Tho  wording, 
howerer,  of  Houie  of  the  American  sla:i)(es  inl^lit 
Heem  to  throw  tlie  burden  of  provin-;  llie  intent  to 
posft  stter-aoqiiired  roatty  upon  tlio  devlseea.  The 
Maaaaoktieetts  statute,  for  esamplo,  provides,  that 
"any  estate,  tight,  or  Interest  In  lands  aequ;red  by 
the  testator,  after  the  maklDg  of  his  will,  shall  pass 
thereby.  In  like  maaner  an  If  posaesseU  at  tho  thiie 
of  making  the  will,  if  such  shall  clearly  and  mani- 
festly appear  by  the  will  to  liavo  been  tho  Intention 
of  the  testator.'"  So,  too.  In  Ohio,  "If  stichn'iall  closrly 
and  maolfestly  appear,"'  And  in  Iowa,  "pro;ior;y  to 
be  subsequently  acquired  may  be  devised  when  tlie 
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intention  is  clear  and  explicit."*  And  the  statutes  of 
Hliode  Island,  Michigan,  Wisconsin,  Minnesota,  Kansas, 
Nebraslca,  Delaware,  Nevada,  Washington  Territory, 
Wyoming,  and  Arizona,  contain  similar  expressions.^ 
But  the  words  "  clearly  and  manifestly,''  etc.,  have  been 
very  liberally  construed,  and  the  rule  to  be  gathered 
from  the  cases  is,  that  if  the  testator  in  any  terms  indi- 
cato  on  the  face  of  his  will  an  intention  to  dispose  of  his 
whole  estate^  it  shall  be  construed  to  pass  real  estate  ac- 
aquired  after  the  making  of  the  will — all  that  he  was 
entitled  to  devise  at  the  time  of  his  death.  **  It  is  not  to 
be  supposed  that  these  intensives  can  have  any  Well 
defined  or  precise  effect  in  the  construction  of  wills; 
they  are  too  vague  and  indeterminate  to  form  a  rule  of 
much  practical  use."  *  The  object  of  tho  statute  being 
to  abolisli  the  common-law  rule  by  which  after-acquired 
realty  could  not  be  devised,  **  and  to  give  effect  to  the 
intention  of  the  testator,  all  that  can  bo  required  i!f,\tbatw 
taking  the  whole  will,  and  considering  it  with  reference 
to  the  established  rules  of  exposition,  such  an  intent  is 
shown;  if  so,  the  intent  is  manifest  and  clear."*  This 
intent  ra'\y  be  shown  where  it  appears  from  the  wliole 
scheme  and  tenor  of  the  will  that  he  intended  to  make 
a  full  and  entire  disposition  of  his  whole  property,  real 
and  personal.*^  The  Supreme  Courts  of  Massachusetts 
has  said :  "  Wo  think  it  generally  true,  that  when  a  will 
purports  to  dispose  of  the  testator's  wliole  estate  or 
property,  the  intention  is  to  dispose  of  all  the  estate 
or  property  of  which  the  testator  may  be  the  owner  at 
the  time  of  his  death,  and  that  such  an  intent  would  be 
inferred,  unless  something  in  the  will  should  bo  opposed 
to  such  inference."®  Thus,  th©  apparent  meaning  of 
tho  statute  is  reversed,  and  the  burden  of  proof  thrown 
back  ui)on  the  heirs.  The  same  liberal  construction 
has  been  made  in  Ohio  and  Iowa.* 
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1  Oen.  Stats,  ch.  93,  H- 

2  James  v.  Pruden,  14  Ohio  8t.  251, 253. 

3  Iowa  Code,  i  2)23. 

4  Stimson's  Am.  Stat  Law  (Jan.  1, 188(0,  2  2809,  B,  C. 

5  Wlnch^ter  v.  Forater,  8  Cush.  366,  370 ;  Brimmer  v.  Sohler,  1 
Cuah.  132. 

6  Winchester  v.  Forster,  3  Cush.  366, 370. 

7  Winchester  v.  Forster,  3  Cush.  366, 370. 

8  Cushlng  V.  Aylwln,  12  Met.  169, 175.    Cf.  Canfleld  v.  Bostwick,  21 
Conn.  550, 553. 

0   James  v.  Pmden,  14  Ohio  St.  251, 253 ;  Briggs  v.  Briggs,  69  Iowa, 
617. 

§  86.  As  to  speoiflo  gifto. — At  oommon  law,  a  specifio 
bequest  was  supposed  to  refer  to  the  property  answer- 
ing the  description  at  the  date  of  the  will.  Hence, 
subsequent  changes  in  property  so  given  operated 
as  an  ademption  thereof.^  But  under  the  modem 
statutes  by  which  wills  are  construed  as  to  the  real 
and  personal  estate^  to  speak  from  the  death  of  the 
testator,  a  bequest  of  a  leasehold  is  not  adeemed  by 
the  expiration  and  renewal,  of  the  lease;  and  a  sub- 
sequently acquired  fee  in  the  same  property,  although 
described  as  held  for  a  term  of  years,  passes  under 
the  bequest.*  So,  too,  where  all  of  a  testator's  stock 
of  a  certain  description  is  given  by  will,  subsequent 
purchases  of  stock  of  the  same  description  will  be  in- 
cluded in  the  bequest.'  Likewise  a  devise  of  real  estate 
described  generally  as  situated  in  a  certain  localityi  or 
designated  by  some  commonly  known  name,  speaking 
from  the  death  of  the  testator,  will  embrace  additions 
to  the  original  estate.*  However,  where  the  reference 
is  to  a  specific  thing,  incapable  of  increase  or  diminu- 
tion, there  is  an  indication  of  a  contrary  intention  suf- 
ficient to  bring  it  within  the  exception  to  the  general 
rule,  mentioned  in  the  statutes,  that  the  will  sliall 
speak  from  the  deatll  of  the  testator,  unless  a  contrary 
intention  appear.*    Asfor  example,  a  "brown  horse,?'^ 


OT  a  deflnlte  sum  of  stock,'  or  a  debt  of  a  designated 
amotinl,  reforreil  to  In  tbe  will,  is  construe:!  to  mean 
tlie  horse,  stock,  or  debt  eiiating at  the  date  of  llie  will.' 

c.d.si.t'.fiu 

bold  r«TDkli]| 

privlleiie  of  « 

V.  Usnby,  3  R 
Inland,  1  Ri 

ThPllnason  v. 


1  Stnittaergti.BtniUien,S  WeelE.B.a»:  Win o.  lUIes, Iaw  S,  I 
Eq.  4t: ;  c^x  II.  Ben  n«tt.  Lair  £.  S  Bq.  «a ;  Wedcwood  n,  Deiitdi, 
Law  B.  ii  Eq.  9)0,  mi,  a«. 

TWnrlec  V.  Trindur,  Uw'R.  i  Kq,  m     '  '  '  '     ' 

*   Strevena  «.  Bwler,  S  Ir.  U  R  N.  8.  410;  Coatle  B.  Fox.  Law 

G   In  reC'Ibson.Law'B.JEq.CftL 
8   Emussu,SmItb,:DeaexAarB. 

T  Pattlson  v.  PatUsan,  1  Mylne  A  K.  13 ;  !□  la  aibsan.  Lnnr  It.  2 
Eq.aw. 

g   »iInefv.81dne;,LawR.i;Eq.  M. 

t  87.  Word*  danatlng  preiBnt  time.  —  Where  a  testator 
apcaks  ol  an  actuallj'  existing  state  of  things,  his 
laiiRiiage  should  ba  construed  as  referring  to  the 
date  of  the  will ;' as  "the  houae  where  I  now  residp," 
the  estate  whereof  "I  am  now  aeiaed."'  A  gift  to 
descendants  "now  living,"  excludes  those  born  after 
the  will.'  When  "now"  1b  used  Inoorrecllf  in  aoa- 
necl ion  with  the  word  "heir,"  the  latter  word  is  mods 
to  snrrender  Its  strict  meaning,  and  the  term  if  applied 
to  Ihe  heir  apparent  at  the  date  of  the  will.'  But 
the  word  "now"  is  never  construed  so  aa  to  prodnce 
intestacy.'  Verbs  in  the  present  tense  have  some- 
times a  similar  effect  in  restricting  devises  to  tbe  sub- 
jects or  objects  existlni;  at  the  date  of  the  wilt;*  but 
when  there  seems  to  be  no  especial  reason  for  tlm>w- 
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ing  emphasis  upon  the  tense,  the  verb  will  refer  to  the 
time  of  the  testator^s  death.  For  example,  such  phrases 
as  **  am  seised ''  or  **  am  possessed,'*  will  include  every- 
thing so  seised  or  held  in  possession  at  the  time  of  death.^ 
And  the  past  and  futur^  tenses  of  the  verb  **  beget," 
embrace  also  future  and  past  time.^ 

1  Boss  V.  Boss.  12  Mon.  B.  437 ,'  Everett  v.  Carr.  fi9  Me.  335,  StS; 
Gold  V.  JuJson,  21  Conn.  616 ;  Boiurd  of  jBducatlon  v.  Ladd,  26  Ohio  k>t. 
^0;  Anshatz  v.  Miller,  81  Pa.  St.  212;  Eells  v.  Lynch,  8  Bosw.  465; 
Morse  v.  Mason,  11  Allen,  38 ;  Butler  v.  Butler,  8  Barb.  (Jti.  9)4 ;  Quiini 
V.  Hardenbrook,  54  N.  Y.  83 ;  Hutchinson  v.  Barrow,  tf  HurL  dk  N.  583 ; 
Crosby  v.  Close,  Amb.  397 ;  Abney  v.  Miller,  2  Atk.  533. 

2  Cole  V.  Scott,  16  Sim.  259;  Doufflam  v.  Douglass,  Kay.  400. 
Cbn<ra,  Wagstaff  v.  Waffstaff,  Law  B.  8  £q.  229 ;  In  re  Midland  Ry. 
Co.  :m  Beav.  635.  <?/.  Hutchinson  v.  Barrow.  6  Hurl.  A  N.  58:i ;  Wil- 
liams V.  Owen,  2  N.  B.  585 ;  Chamberlain  v.  Turner,  Cro.  Cbr.  121. 

8  Crossley  v.  Clare,  Amb.  397 ;  Att*y-Oen.  v.  Berry,  1  Eq.  Caa.  Abr. 
2t0,  pi.  12 ;  Abupy  r.  Miller,  2  Atk.  693 ;  Blundell  r.  Dunn,  oitod  1 
Maid.  433w  CT.  Al\  Souls'  College  v.  Codrlngton,  1  P.  Wms.  5«*7.  Contra^ 
Bow  laud  V.  Oorsucli,  2  Cox,  187. 

4   1  Jarman  on  Wills,  310 ;  citing,  James  v.  Bichardsou,  Jones,  T.  99l 

6   Hepburn  v.  Skirving,  4  Jur.  N.  S.  65L 

6  Wilde  V.  Holtzraeyer, 5  Ves.  816.  On  the  effect  of  tense:  Cf. 
Brldgman  v.  Dove,  3  Atk.  201;  Bland  v.  Lamb,  2  Jacob  A  W.  30!); 
Blngrose  v.  Bramham,  2  Cox,  384. 

7  York  V.  Walker,  12  Mees.  <fr  W.  691 ;  Langdale  v.  Briggs,  3  Smale 
A  O.  246 ;  Everett  v.  Everett,  7  Ch.  Div.  428 ;  LUford  v.  Keck,  30  Beav. 
800 ;  In  re  Ord,  9  Ch.  Div.  667. 

8  Cr.  1  Jarmau  on  WlUfl^SSSO ;  Co.  UtU  20  b 
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chapter:  VII. 
IjOgal  law. 

?  8S.  By  what  local  law  a  will  Is  governed. 

5  8a.  Samesubjectcontlnued  — General  statutory  view. 

{  90.  Foreign  restrictions  upon  testamentary  power. 

1  91.  Domicile  — A  question  of  fact  and  intent. 

2  92.  Ancillary  probate. 

§88.  3 J  what  local  law  a  will  is  governed.— The 
general  rule  is  that  wills  of  real  estate  are  governed 
according  to  the  law  of  the  place  where  the  property  is 
situated,^  and  that  testamentary  dispositions  of  per- 
sonalty are  controlled  by  the  law  of  tlie  country  in 
which  the  testator  was  domiciled,^  as  it  stood  at  the 
time  of  his  death.'  With  respect  to  wills  of  personal 
property,  the  testator's  capacity,*  his  right  to  bequeath 
the  personalty  in  question,^  and  the  construction  of  the 
instrument,*  are  all  controlled  by  the  law  of  his  domi- 
cile,^ regardless  of  the  testator's  nativity  or  of  his  tem- 
porary return  to  the  country  where  he  was  born.^ 
A  will  of  personalty  under  a  i)ower,  however,  is  not 
governed  by  the  law  of  the  domicile  of  the  testator,' 
but  according  to  the  law  of  the  domicile  of  the  grantor 
of  the  power.  10  And  it  has  been  held  that  a  will  made 
out  of  Michigan,  by  a  person  having  his  domicile  in 
that  State,  need  be  executed  with  no  formalities  other 
than  those  required  at  common  law.^^  It  is  the  law  of 
the  testator's  actual  domicile  at  the  time  of  his  death, 
and  not  the  law  of  his  domicile  at  the  time  of  making 
his  will  or  testament  of  personal  property,  wliich  is  to 
govern.i'^  A  clause  granting  both  real  and  personal 
property  to  the  same  beneficiary  is  severable,  the  two 
species  of  property  being  controlled  by  the  respective 
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laws  wWch  govern  dispositions  of  each."  The  con- 
struction of  ambiguous  terms  is  gjoverned  by  the  law  of 
the  forum ;  but  unambiguous  terras  having  a  peculiar 
meaning  in  the  foreign  country  are  governed  by  its 
law;  and  technical  terms  in  a  foreign  language  must 
be  rendered  in  language  of  the  forum  equivalent  to  the 
meaning  with  which  they  were  used.**  If  a  domiciled 
Englishman  makes  a  will  expressed  in  t!ie  technical 
terms  of  a  foreign  law,  its  meaning  must  be  ascertained 
by  that  law,  and  an  equivalent  eflToct  given  to  the  will 
in  England.^5  xhe  foreign  law  as  it  relates  to  wills  is 
to  be  ascertained  as  in  other  cases,  the  general  principle 
being  that  the  best  evidence  shall  be  produced,  of  which 
the  nature  of  the  thing  admits,  and  that  no  testimony 
is  required  which  can  be  shown  to  be  unattainable.** 

1  Kobertaon  v.  PIckrell,  10^  U.  8.  608 ;  CroUy  r.  Clark,  20  Fla.  849j 
Drummond  w.  Drummond, »  B.  P.  C.  Toml.  601 ;  Sevviill  v.  Wilm^r, 
182  Mass.  131 ;  Atkinson  v.  HtaXgg,  13  R.  I,  715;  Trotter  »'.  Trotter,  3 
Wils,  <fc  8.  407 ;  S.  C.  5  Bllgh  N.  8.  802,305 ;  Bowman  v.  Reece,  Prec, 
Oh.  577. ;  Bovey  v.  Sinltb,  1  Venu  85;  Coroollaon  v.  Browning,  10 
Mon.  B.  425 ;  Brodie  v.  Barry,  2  Ves.  A  B.  131 ;  Calloway  v.  Doe,  I 
Blackf,  373;  Robertson  v,  Barbour,  6  Mon.  327;  Varner  v.  BevU,  17 
Ala.  288;  Eyre  v.  Storer,  37  N.  II."  114;  Darby  v.  Mayer,  10  Wheat, 
465:  Abdell  v.  Douglass,  4  Denio,  Wo;  Knox  f.  Jones,  47  N.  Y.  389; 
CroftOTi  V.  Ilsley,  4  Greenl.  133;  Morrison  v.  CampbeJl,2  Rand.  203; 
tTnited  States  r.  Crosby,  TCranch,  115;  Potter  v.  Titconib,  '12  Me.  303, 
atM ;  Kerr  v.  Moon,  9  wheat.  «K) ;  Bailey  v.  Bailey,  8  Ohio,  239.  Cy. 
Washburn  v.  Van  Steenwyk,  82  Minn,  338. 

2  Thoroas*  Succession,  35  La.  An.  19;  Thomason's  Estate,  13 
Phlla.  376 ;  In  re  Blancan,  4  Redf.  151 ;  Lewis'  Estate,  32  La.  An.  385 ; 
In  re  Prince  Poter  Qeorgevitch  Oldenburg,  9  Prob.  Ulv.  234 ;  Despard 
V.  Churchill,  53  N.  Y.  192;  Scilmltz  v.  Dambmann,  S  Bradf.  379; 
Bloomer  v.  Bloomer,  2  Bradf.  339;  Knox  v,  Jones,  47  N.  Y.  889; 
Chamberlain- V.  Chamberlain,  43  N.  Y.  424;  Parsons  v.  Lyman,  20 
N.  Y.  103 ;  Moultrie  v.  Hunt,  23  N.  Y.  394 ;  Mills  r.  Pogal,  4  Edw.  659  ; 
Hunt  V,  Mootrie,  3  Bradf.  322  ;  Lawrence  v.  Kltterldge,  21  Conn.  577  ; 
In  re  Roberts'  Will,  8  Paige,  519;  Fellows  v.  Miner,  119  Mass.  541; 
Perln  v.  McMlcken,  15  La.  An,  154;  Turner  r.  Turner,  li)  Ala.  855; 
High's  Appeal,  2  Doug.  515 ;  McConnell  v.  Wilcox,  1  Scam.  373;  Con- 
over  V.  Chapman,  2  Ball.  436;  Nat  v.  Coons,  10  Mo.  643;  Barnes  v. 
Brashear,  2  Mon.  B.  3S2 ;  Oilman  v.  Oilman,  52  Me.  165  :  Pottfr  r.  TIN 
oomb,  '2  Me.  301 ;  Crofton  v.  Ilsley,  4  Or^'enl.  i:J8  :  Irvlnff  t'.  McLean, 
4  Blackf,  53 ;  Smith  v.  Union  Bank,  5  Peters,  ftl»  ;  HnrrlsoM  v.  Nixon, 
41  Peters, 4S3 ;  Meesv.  Keefe,  10  Ohio  St.  :w>;  D*»8**bnts  »•.  R-ronler,  I 
8lnn,  336;  Bempde  v,  Johnstone,  3  Ves.  inS;  Som"tvill<»  v.  .somer- 
ville,  5  Ves.  750  ;  Bremer  v.  Freeman,  10  Moore  P.  0.  ('.  ;iO«.  rf.  Dor- 
aey  v-  Dorsey,  5  Marsh.  J.  J.  2^  :  Atchinson  v.  LindHpy  R  Mon.  B.  «fl, 
89;  Thomas  v.  Tanner,  6  Mon.  52,  5« ;  <4arland  v.  Kowan,  2  smedea 
4  M.617 ;  8Aur«a  v.  Mayor  of  NeW.  York,  2  Sand.  174, 177 ;  ScUulta  v. 
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i   Ljncb  tr.  Paraqua7»  Law  It.  3  Pro.  d  B.  £69. 

1  Boblna  II,  Dolpbln,  I  Swab.  A  T.  ^:  S.  C.  T  H.  L.  Com.  ma; 
Prince  II,  DewliuTst,  8  Sm.  arj;  S.  C.  4  MvJue  &  C.  T6 :  In  is  Os- 
borne, I  Dtuae,  4  i  IiiraMa7aver,lU»«g.  Bct-.IM. 

B  Kllpiiu-lolc  r.  KUpMriek, «  B.  P.  C.  TomL  SS4 ;  Dngllonl  v.  Crte- 
pla,  Laff  it.  1  U.  A  L.  XIL 

«  Pellon  >i.  Biooklng.  H  Besv.  Ilfl :  Berooldi  v.  KoRwilgbt,  19 
HemiA^.TW;  BernaliJ.Bnrnal,ali)'lne  A  C.'jM.  '  ' 
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v.  HuiluF.  1  Moora  P.  a  C.  94! :  In  is 


[   Hleb'B  Appeal,  I  Dong- 'HI 


bfHa  V.  Beniuler7i  Blnn,  tX ;  pbllnger  «.  if  &hlnjan,  a  Met.  M. 

13   Knox  I'.  Joaei,  47  K.  T.  38D. 

11  1  Btgflow'a  Jarman,  I- citing.  Waltaca  v.  AtfyJ3en.  SS  BeRV. 
Jl !  Msrtlii  E.  Lee,  U  MoorB>.  C.  C.  143 ;  BubBmel  v.  Ardovln,  3  Ves. 
Sr.  UC. 

15   Bradlordu.  yonn»,M  Cb.  DIv.  8H.    Qf.  aindd  ii,  Cook.S  App, 

i«  Story  on  Conflict  ol  I,«w«,(B8s,  «t  «eg.:  Cburcb  u.  Hubbart.  1 
CianiMi,2»;  IGieenleaf  on  ETiiTence.K'Uf.Jer. 

J  89.  BKmeinttjKtoontinosd— OsneraltUtntoiTvitw.— 
Tliere  are  lo  many  of  the  States  statutory  provisions 
regulating  tbis  uatter.  In  some  of  them,  a  will  made 
out  of  the  State,  but  in  tlie  United  States,  is  valid  and 
will  pass  both  real  and  personal  property  within  the 
8lAt«,  U  it  is  valid  according  lo  the  laws  of  ttie  State  or 
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Territory  where  it  is  made.  This  is  the  case  in  Louis* 
iauay  Arkansas,  Maryland,  New  York,  New  Hampshire, 
Wisconsin,  Massachusetts,  Maine,  Vermont,  Connecti- 
cut, Dakota,  and  Montana,^  and  perhaps  others.'  Simi- 
lar statutes  in  Missouri  and  Oregon  apply  only  to 
personalty.'  In  several  States,  the  will  is  valid  whether 
executed  in  and  according  to  tlie  laws  of  a  sister  State  or 
foreign  country,  as  in  Louisiana,  Kentucky,  Maryland, 
New  York,  New  Hampshire,  Massacliusetts,  Maine, 
Vermont,  Connecticut,  Wisconsin,  Dakota,  and  Mon- 
tana. But  in  New  York  tlie  only  foreign  countries 
embraced  in  the  act  are  Great  Britain  and  Canada.  In 
New  York,  the  Virginias,  Kentucky,  and  Montana,  the 
act  only  applies  to  wills  made  by  a  person  domiciled 
out  of  the  State  at  his  death,  and  in  New  York,  Virginia, 
and  Kentucky,  such  a  will  takes  effect  only  as  to  per- 
sonal property.^  And  that  no  will  made  out  of  the  State 
is  valid  to  pass  real  estate  unless  executed  in  accordance 
with  the  lex  loci  rei  sitcB,  has  become  part  of  the  statutory 
law  of  Missouri  and  Oregon ;  while  the  wording  of  the 
statutes  in  Tennessee,  Rhode  Island,  California,  Oregon, 
and  Utah  would  seem  to  extend  the  same  rule  to  all 
wills.'  It  is  provided  by  statute  in  Georgia,  Arkansas, 
Illinois,  and  Dakota,  that  if  the  will  be  made  according 
to  the  law  of  the  forum,  it  is  valid  to  pass  property  there.* 
In  Missouri,  personal  estate  may  by  statute  be  be- 
queathed by  a  will  according  either  with  the  laws  of 
that  State  or  with  the  laws  of  the  country  in  which  it 
shall  be  made.''  The  will  of  a  British  subject  made  by 
him  out  of  the  United  Kingdom  as  regards  personal 
estate,  is  held  to  be  well  executed  if  made  in  accordance 
either  with  the  law  of  place  where  it  was  made,  or  of  his 
domicile  at  the  time  of  executicm,  or  of  his  domicile  of 
origin,^  and  subsequent  change  of  domicile  does  not 
render  it  invalid  nor  alter  its  construction.^    Under  this 
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statute  it  has  been  held  that  the  effect  of  a  will  is  governed 
by  the  law  of  the  place  in  accordance  with  which  it  was 
executed.^^  But  this  statute  afifects  British  subjects  only, 
and  cannot,  of  course,  be  enforced  where  the  property 
is  not  within  British  jurisdiction;"  and  as  a  matter  of 
course,  the  will  of  one  not  an  English  subject,  and  who 
was  domiciled  out  of  that  country  at  the  time  of  death 
and  making  the  will,  althotigh  executed  in  accordance 
with  the  English  law,  will  not  be  admitted  to  probate.^* 
This  whole  subject  is  sometimes  regulated  by  treaty.^ 

1  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2656,  A 

2  Cf.  Bailey  v.  Bailey,  8  Ohio  St.  362;  Dublin  v.  Chadbourn,  16 
Mass.  433 ;  Buyley  v.  Ballev,  5  Gush.  24.'> ;  Sloconab  v.  Slocomb,  13 
Allen,  38  ;  Irwin's  Appeal,  33  Conn.  128  ;  Wilt  v.  Cutler,  38  Mich.  180  ; 
Manuel  v.  Manuel,  v\  Ohio  St.  458;  State  v.  McGllnn,  20  CaL  233; 
Flannery's  Will,  24  Pa.  St.  502. 

3  Stlmson's  Am.  Stat.  Law  (Jan.  1,  1886),  \  2656,  A.  Cf.  Ives  t% 
Ally n,  12  Vt.  539;  Cx  parte  Povall,  3  Leigh,  816;  Lancaster  v.  Mc- 
Bryde,  5  Ired.  42L 

4  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  \  2656,  A. 

5  Mo.  Rev.  Stats.  \  3902 ;  Cal.  Civ.  Code,  ?  6285 ;  Stlmson's  Am.  Stat. 
Law  (Jan.  1, 1886),  1 2656,  B.  CJ.  Varner  v.  Beveil,  17  Ala.  286 ;  Potter 
V.  Titcomb,  22  Me.  300 ;  Qause  v.  Oause,  4  McCord,  382 ;  Ward  v. 
Heme,  3  Jones,  326. 

6  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  }  2656,  C. 

7  Mo.  Rev.  Stats.  \  3«J2. 

8  24,25Vict.  ch.  114,  81. 

9  24, 25  Vict.  ch.  114,  8  3. 

10  Pechell  v.  Helderley,  Law  R.  1  Pro.  «ft  T).  673. 

11  1  Jarman  on  Wills  (4th  Eng.  ed.),  8. 

12  Bloxham  v.  Favre,  8  Prob.  Div.  101 ;  S.  C.  affirmed,  9  Prob.  Div. 
130. 

13  1  Jarman  on  Wills,  11. 

§  93.  Foreign  restrictioxis  upon  testamentary  power. — 
Where  there  exist  in  one  country  restrictions  upon  the 
testamentary  power,  or  upon  tlie  capacity  of  corpora- 
tions or  other  persons  to  take  under  a  will,  which  are 
not  known  to  the  laws  of  the  country  of  the  testator's 
domicile,  or  of  tho  place  where  the  property  lies,  the 
question  often  arises,  which  law  shall  prevail.  A  dlr 
rection  for  accumulation  of  the  income  of  real  estate,  if 
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void  according  to  the  law  of  the  place  where  situated, 
caQDot  be  allowed  to  operate  although  valid  according  to 
the  law  of  the  domicile.^  The  validity  of  a  charitable  de- 
vise as  against  the  heir  at  law  depends  upon  the  law  of 
the  State  where  the  land  lies ;  and  the  validity  of  a  chari- 
table bequest  as  against  the  next  of  kin,  depends  upon 
the  law  of  the  State  of  the  testator's  domicile.^  Statutory 
limitations  upon  the  amount  which  maybe  bequeathed 
from  a  husband,  wife,  or  child  to  a  charitable  corpora- 
tion, do  not  affect  the  bequest  of  a  testator  domiciled 
without  the  State  made  to  such  a  corporation  within  it.' 
A  bequest  by  a  citizen  of  Connecticut  to  an  unincor- 
porated association  in  New  York,  although  valid  under 
the  Connecticut  law,  cannot  be  effective  if  void  under 
the  law  of  New  York.*  But  a  restriction  upon  bequests 
to  corporations  in  New  York  does  not  apply  to  legacies 
to  corporations  created  by  the  law  of  another  State 
where  no  such  limitations  exist,  even  though  the  will 
be  executed  in  New  York.*  An  American  who  married 
in  France  and  became  domiciled  there,  came  to  America 
and  died,  having  made  a  WUl  bequeathing  all  his  per- 
sonal property  away  from  his  wife,  and  it  was  held 
that  his  widow  was  entitled  to  one  half  thereof  in  ac- 
cordance with  the  community  law  of  France,  notwith- 
standing the  will.*  The  opi)osite  is  the  rule  as  to  realty. 
Thus,  where  a  testator  domiciled  in  California  died  pos- 
sessed of  lands  in  New  Jersey,  the  community  law  of 
the  former  State  would  not  apply  to  the  real  estate  in 
the  latter.^  As  regards  the  rights  of  posthumous  chil- 
dren the  lex  loci  rei  sitce  prevails.^  If  a  widow  elect 
in  a  foreign  jurisdiction  not  to  take  under  a  will,  her 
rights  of  dower  and  distribution  are  controlled  by  the 
law  of  the  forum.' 

1  Hobson  V.  Hale,  95  N.  Y.  588. 

2  Joaes  V.  Habersham,  107  U.  S.  174. 
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5  Cmm  V.  Bliss,  47  CoDn.  692. 

4   ICapes  v.  American  Home  Missionary  Society,  33  Hun,  800. 

6  Blley  v.  Diggs,  2  Demarest,  1S4. 

6  Harral  v.  Harral,  39  N.  J.  Eq.  279 ;  51  Am.  Rep.  17 ;  S.  C.  nom. 
Harral  v.  Wallis,  37  N.  J.  Eq.  458.    Cf.  Thornton  v.  Curling,  8  Sim.  310. 

7  Pratt  V.  Douglass,  38  X.  J.  Eq.  510. 

8  Evre  v.  Storer,  37  N.  H.  114.  As  to  admitting  Illegitimate  chil- 
dren, see  Barlow  v.  Orde,  Law  R.  3  P.  C.  161. 

9  Wilson  V.  Cox,  49  MJss.  538w 

i  91.  Domicile. — A  question  of  fact  and  intant. — Tem- 
porary residence  in  a  country  does  not  constitute  it  one's 
domicile.'  "The  question,  what  place  is  any  person's 
domicile,  or  place  of  abode,  is  a  question  of  fact.  It  is 
in  most  cases  easily  determinable  by  a  few  decisive 
facts."  "In  some  cases,  where  the  facts  show  a  more 
or  less  frequent  or  continued  residence  in  two  places, 
either  of  which  would  be  conclusively  considered  the 
l>erson's  place  of  domicile,  but  for  the  circumstances  at- 
tending the  other,  the  intent  of  the  party  to  consider 
the  one  or  the  other  his  domicile  will  determine  it. 
One  rule  is  that  the  fact  and  Intent  must  concur."* 
By  the  term  "domicile,"  in  its  ordinary  acceptation, 
is  meant  the  place  where  a  x)erRon  lives,  or  has  his 
home.  In  this  sense  the  place  where  a  person  has  his 
actual  residence,  inhabitancy,  or  commorancy,  is  some- 
times called  his  domicile.  In  a  strict  and  legal  sense, 
that  is  properly  the  domicile  of  a  person  where  he  has 
his  true,  fixed,  permanent  home,  and  principal  establish** 
ment,  and  to  which,  whenever  he. is  absent,  he  has  thd 
intention  of  returning  {animus  revertendi),^  The  word 
"domicile"  in  its  legal  sense  signifies  a  country  or 
territory  subject  to  one  system  of  laws,  and  does  not 
refer  to  any  particular  place  within  the  country.* 

1  Caufleld  v.  Sullivan,  85  N.  Y.  153. 

2  Opinion  of  the  Supreme  Court  ludges  of  Massachusetts,  in  repl^ 
to  Hn  Interrogation  of  tne  House  of  Bepreseutatives :  Supplement  to 
5  Met.  588,  589,  q.  v.  et  seq. 

8  Story  on  Conflict  of  Laws,  \  4L 
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4  Story  on  Conflict  of  Laws,  I  4t,  n.  As  to  what  conitltates 
domicile,  the  reader  Ib  referred  to  ntory  on  Gondlot  of  Laws,  {}  41<4'J, 
Inclnaive,  and  notes. 

}  92.  AnciUarjT  probate.— A  legatee  under  a  will, 
admitted  to  probate  in  one  country,  oannot  sue  for  liia 
legacy  in  anotlier,  unless  tiie  will  be  proven  in  the 
latter  also,  or  such  an  action  be  there  authorized  by 
statute.'  So  tliat  when  a  will  of  one  domiciled  in  a 
foreign  country  has  been  admitted  to  probate  there,  it 
is  ouMtomary  to  gi'ant  ancillary  probate  in  the  country 
where  the  properly  lies,  without  permitting  inquiry  into 
the  grounds  of  the  foreign  proceeding,'  Such  probate 
merely  settles  questions  as  to  the  authenticity  of  tiie 
instrument,  and  does  not  affect  the  distribution  of  the 
property  thereunder,'  vesting  only  the  bare  legal  title 
in  the  e^cecutor.^  It  has  l>een  Iield  in  Vermont  that  a 
will  duly  probated  In  the  State  wliere  the  property  lies, 
cannot  be  attacked  in  the  place  of  domicile,  on  the 
ground  of  incapacity  and  undue  influence,'  A  will  of 
lands  lying  in  Virginia  may^be  proved  fri  that  State, 
notwithstanding  its  having  l^een  declared  void  in  the 
State  where  the  testator  resided.* 

1  1  Bigelow's  Jarman,  A ;  dtfng,  Carr  v.  Lowe,  7  Helsk.  84 ;  Kerr 
V.  Moo^  9  Wheat.  565 ;  Richards  v.  Dutch,  8  Mass.  S06 ;  Fleeger  v. 
Pool,  1  li^cLean,  189. 

2  1  J4rman  on  Wills  (4th  Engr.  ed.),  H ;  citing,  Miller  t*.  James,  Law 
R.  3  Pro.  <&  D.  4  :  In  re  Earl,  Law  R.  1  Pro.  «ft  IJ.  450  :  In  re  Cosnahan, 
Law  R.  1  Pro.  A  D.  IW ;  Enohin  v.  Wylle,  10  H,  L.  Cas.  1  ;  Hare  ?% 
^asmyth,  2  Addams,25 ;  In  re  Uaynor,  4  Notes  or  C.  696 ;  In  re  Read, 
1  K&sg.  Ecc.  474, 

3  Thornton  v.  Curling,  8  BIm.  3ia 

4  Dublin  p,  Chadbonrn.  16  Mass*  433 ;  Langhton  v.  Atkins,  1  Pick. 
54S  ;  Bailey  p.  Bailey,  8  Ohio  St.  239  ;  Tompkins  v.  Tompkins,  1  story, 
6M ;  Ex  pa#te  Fuller,  2  Story,  327, 328. 

5  Ivesv.  Salisbury,  56  VtSftS. 

6  Rl9»  V.  JoaeSi  4  OalU  88 ;  Morrison  v.  Campbell,  2  Rand.  2i7. 
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CHAPTER  Vni. 

'    WHO  MAY  MAEB  A  WILL, 

{'  93.  Of  the  disabilities  of  Infanta. 

?    94.  Of  the  disabilities  of  married  women, 

f  Vo.  Of  the  disabilities  of  aliens,  felons*  and  spendtbrlfts. 

2.96.  Of  the  disabilities  of  idiots. 

2    97.  Testamentary  capacity  —  Definitions  and  general  rul^. 

i^  98.  Of  lucid  Intervals. 

5.  fD.  Of  the  capacity  of  ag^d,  deaf,  dumb,  and  blind  persons. 

J.  100.  Of  th »  capacity  of  drunkards. 

i  101.  Testa:nentary  ^capacity  not  dependent  upon  capacity  lo  con- 
tract. 

{  102.  The  existence  of  delusions  the  test  of  legal  infianlty. 

{,  10;J.  Of  aversion  to  klndripd  as  evidence  of  delusion. 

{  IJM.  Of  eccentricity,  superstition,  etc.,  as  evld^pce  of  Insanity. 

?  105.  Of  the  admissibility  of  evidence.  ' 

2  100.  Of  the  admissibility  of  the  opinion  of  witnesses. 

§  93.  Of  the  disaMlitd^  of.  izif«|it8,  — At  eomuion  law, 
mnle  infants  at  the  age  of  fourteen  and  femaleH  at  the 
age  of  twelve,  might  make  a  valid  will  of  personal 
estate;'  but  by  the  statute  of  34  and  35  Henry  yill.,> 
persons  under  the  age  of  twenty-one  were  restrained 
from  disposing  of  their  real  estate.  This,  however,  was 
only  in  confirmation  of  a  rule  already  existing  at  com- 
mon law.'  In  most  of  the  American  States,  every  male 
of  the  age  of  twenty-one  and  every  unmarried  female 
of  that  age,  being  of  sound  mind,  may  dispose  of  prop- 
erty, real  or  personal,  by  will.  In  ArTcansas,  Missouri 
and  Maryland",  in  Vermont,  Illinois,  and  Iowa,  in 
Minnesota,  Kansas,  and  Nebraska,  and  in  Colorado 
and  Washington  Territory,  an  unmarried  female  may 
make  a  will  at  eighteen  ;*  and  every  person,  male  and 
female,  acquires  the  testamentary  power  at  eighteen  in 
Connectioiit,  California,  Nevada,  Dakota,  Montana,  and 
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Utah.i^  In  Iowa  and  Texas,  marriage  renders  one  of 
age  to  make  a  will ;  and  marriage  to  a  man  of  full  age 
confers  the  ability  upon  a  woman  under  age  in  Oregon 
and  Washington  Territory;*  and  in  Wisconsin  and 
Kansas  the  marriage  of  a  woman  of  eighteen ,  and  in 
Nebraska  the  marriage  of  a  female  of  sixteen,  enables 
them  to  perform  the  testamentary  act/  In  Georgia, 
both  males  and  females  may  make  a  will  at  the  age  of 
fourteen,  and  in  Now  Mexico  a  male  of  fourteen  and  a 
female  of  twelve.*  The  rule  that  a  person  under  age 
may  make  a  will  in  pursuance  of  a  power  especially 
given  to  that  effect  has  become  a  part  of  the  statutory 
law  of  Kentucky ;  and  in  that  State,  a  father,  altliough  a 
minor,  may  appoint  by  will  a  guardian  for  his  child.' 
In  Louisiana,  a  minor  under  sixteen  cannot  dispose  of 
any  property  except  the  dispositions  made  under  mar- 
riage contract ;  and  the  minor  above  sixteen  may  make 
a  will  of  the  same  amount  as  a  person  of  full  age.^°  In 
a  few  States,  a  distinction  is  drawn  between  real  and 
personal  property,  and  the  latter  may  be  bequeathed 
by  a  male  or  unmarried  female  eighteen  years  of  age 
in  the  Virginias  and  Missouri,  in<  Alabama  and  Arkan- 
sas, and  in  Rhode  Island  and  Oregon  ;i)y  a  male  or 
unmarried  female  of  seventeen  in  Colorado ;  and  in 
New  York  by  a  male  of  eighteen  and  an  unmarried 
female  of  sixteen.*^  At  one  time  in  Massachusetts 
a  male  infant  of  fourteen  might  dispose  of  his  per- 
sonal estate  by  will;"  and  the  same  rule  prevailed 
in  Tennessee  in  regard  to  chattels."  It  has  been  held 
in  the  Carolinas  that  infants  above  the  age  of  eighteen 
have  power  by  duly  executed  wills  to  dispose  of 
personal  estate.^*.  In  Tennessee,  a  married  woman 
under  twenty-one  years  of  age  cannot  dispose  of  real 
estate  by  will."  In  computing  the  age  of  a  person  for 
testamentary  or  other  purposes,  the  day  of  his  birth  is 
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counted,  so  that  one  bom  on  the  1st  of  January,  1800, 
was  twenty-one  years  of  age  on  the  31st  of  December, 
1820 ;  *'  and  as  the  law  does  not  recognize  fractions  of  a 
day,  the  age  would  be  attained  on  the  first  instant  of 
the  latter  day."'*  And  "when  he  shall  attain  his 
twenty-fifth  year,"  is  construed  to  mean  when  a  person 
becomes  twenty-four  years  of  age." 

1  Deane  v.  Llttlfffield,  I  Pick.  289  ;  Campbell  v.  Browder,  7  Lea, 
230, 241 ;  Hyde  v.  Hyde,  Free  Ch.  8ie. 

2  Ch.6,{14. 

3  1  Jarman  on  WtUs  (2(i  Am.  ed.),  23 ;  Campbell  v.  Browder,  7 
Lea,  240, 241.  Qf.  Moore  v.  Moore,  23  Tex.  m ;  Qoodell  v.  Pike,  40  Vt. 
819. 

4  Stlmson's  Am.  Stat.  Law  (Jan.  1, 188A).  I  2602,  A,  B. 

5  Stimaon's  Am.  Stat  Law  (Jan.  1, 1-3.%),  S  2602,  C. 

6  Stlmson's  Am.  Stat.  T^aw  (Jan.  1, 188C),  {  2002,  D. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1, 1896),  {  2802,  E. 

8  Stimson's  Am.  Stat.  Law  (Jan.  1, 18S6),  S  2(K)2,  F,  G. 

9  Stimson's  Am.  Stat  Law  (Jan.  1, 1SS6),  J  2802,  H.  Cf.  12  Charles 
IL  ch.  24, 1 8. 

10  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  }  2G02,  J. 

11  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  5  2603. 

12  Deane  r.  LittJefleld,  1  Pfek.  239. 

13  Davis  V,  Baugh,  1  Sneed,  477. 

14  Williams  r.  Heirs,  Busb.  271 ;  Posey  v.  Posey,  3  Strob.  167. 

15  Campbell  v.  Browder, -7  Lea,  240,  242;  construing,  Tenn.  Code, 
2  2486  a,  et  seq. 

IR  1  Jarman  on  Wills  (4th  Eng.  ed.)45;  Herbert  v.  Torball,  1  Sid. 
162;  Anon.  I  Salk.  44  ;  Howard's  Case,  2  Salk.  625.  Cf.  Lester  v.  Gar- 
land, 15  Ves.  257. 

17    Grant  v.  Grant,  4  Yoange  <ft  C.  257. 

J  94.  Of  tlie  disabilities  of  married  women. — The  dis- 
ability of  coverture  under  which  a  married  woman 
cannot  by  an  ordinary  will  devise  the  legal  interest  in 
her  lands,  could  not  under  the  common  law  be  dis- 
pensed with;  ^  and  contracts  conferring  upon  the  wife 
a  power  to  make  a  will,  resulted  only  in  enabling  her  to 
devise  the  equitable  title.*  "  So  great  a  favorite  is  the 
female  sex  of  the  laws  of  England.*"  In  the  case  of 
personal  estate,  the  will  of  a  married  woman  was  valid 
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at  common  law  if  made  in  pursncince  of  an  antenuptial 
agreement,  or  of  a  contract  after  marriage  for  a  consider- 
ation, or  if  the  husband  assented  to  the  particular  will 
and  survived  her.^  It  seems  that  in  England  the  hus- 
band's assent  is  requisite  both  to  the  making  and  the 
probate  of  the  will  of  a  femme  covert,  although  it  is  not 
necessary  that  it  be  formally  and  expressly  given.*  The 
husband's  assent  may  be  either  express  or  implied  from 
circumstances  ;•  as  for  example,  where  the  will  is  in  his 
handwriting.^  A  general  assent  that  she  may  make  a 
will  is  not  sufficient,  but  a  consent  to  the  particular  will 
she  has  made  must  be  proved,  and  the  consent  should 
be  repeated  when  the  will  is  proven,  for  at  any  time 
during  the  wife's  life,  or  after  her  death,  and  before  pro- 
bate, the  husband  may  revoke  his  consent.*  Such  a 
will  only  operates  to  pass  things  that  do  not  belong  to 
the  husband,  but  which  he  would  have  a  right  to  after 
her  death  only  as  her  administrator.  The  personal 
property  which  belonged  to  her,  and  which  was  reduced 
to  {>osses6ion  by  the  husband  and  thereby  became  his 
absolutely,  does  not  pass  by  her  will.'  A  will  made 
under  a  disability  is  not  under  the  English  statute  ^^ 
rendered  valid  by  outliving  the  disability.  There  must 
be  some  act  of  adoption  amounting  to  a  re-execution.^^ 
A  married  woman  may  dispose  of  her  separate  estate  by 
will  without  the  consent  of  her  husband,  whether  the 
instrument  under  which  she  holds  it  gives  the  power 
or  not.  It  is  an  incident  of  the  separate  ownership,^^ 
both  as  to  principal  and  income  and  produce,"  whether 
it  be  vested  or  contingent  upon  the  husband's  death 
before  her,'*  whether  in  possession  or  reversion,** 
whether  the  legal  estate  be  in  herself  or  in  trustees.*^ 
Savings  out  of  an  allowance  for  separate  maintenance 
are  considered  in  equity  the  same  as  separate  estate.*^ 
Savings  out  of  pin-money,  however,  are  the  husband's.** 

BSACH  WlLIiS.  — 16. 
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A  femme  covert  may  also  make  a  will  under  a  power^ 
without  the  consent  of  her  husband.^*  It  is  especially 
enacted  in  most  of  the  American  States,  that  a  married 
woman  may  make  a  will  of  her  separate  estate  without 
lier  husband's  consent.  But  such  a  will  shall  not,  with- 
out his  written  consent  or  Joinder  therein,  impair  the 
husband's  right  to  courtesy  in  the  Stages  of  North 
Carolina,  Tennessee,  Missouri,  Delaware,  Maryland, 
Now  Hampshire,  Massachusetts,  Rhode  Island,  New 
Jersey,  Pennsylvania,  and  Oregon,  nor  affect  his  right 
to  the  use  of  one  half  of  her  real  estate  for  life,  where 
they  have  no  issue  born  alive  in  Massachusetts,  nor  liis 
right  to  one  half  of  her  personalty  in  that  State  and  in 
Kansas,  nor  his  right  to  his  distributive  share  in  New 
Hampshire,  New  Jersey,  Pennsylvania,  and  Maryland. 
In  Kansas  and  Colorado,  the  wife  cannot  devise  more 
than  one  half  of  her  estate  away  from  her  husband.'* 
In  the  Carolinas,  Georgia,  Kentucky,  and  Pennsylvania, 
a  married  woman's  right  to  make  a  will  disposing  of 
separate  estate,  where  the  power  is  conferred  by  tlie 
instrument  creating  the  estate,  or  by  marriage  contract, 
has  become  a  part  of  the  statutory  law.*^ 

1  1  Jarman  on  Wills  (1th  Eng.  ed.).  39. 

2  1  Jarman  on  Wills  (4th  Enjr.  ed.)»  39,  and  cases  thore  cited.  Cy. 
Osgood  V.  Breed,  12  Mass.  525,  532;  Lee  v.  Bennett,  31  Miss.  119  ;  Van 
Vi^fnkle  V.  Schoomaker,  15  N.  J.  Eq.  384;  Fitch  v.  Braynard,  2  Lay, 
163  :  Reed  v.  Blalsdell,  16  X.  H.  194. 

3  1  Blackst.  Com.  445. 

4  1  Blackst.  C'om.  445,  q.  v.  and  casps  there  cited  ;  George  v.  Bus- 
sing, 15  Mon.  B.  55S  ;  Newlln  r.  Freeman,  l  Ired.  514  ;  Osgood  r.  Breed, 
1 !  Mass.  525,  6S2  ;  Estate  of  Wagner,  2  Ashm.  448 ;  Fishor  v.  Kimball, 
17  Vt.  .T23 ;  Emery  v.  Neighbor,  2  Halst.  142  ;  Cutter  r-.  Butler,  5  Fost. 
254,355. 

5  In  re  Cooper,  G  Prob.  Dlv. 

6  Cutter  v.  Butler,  5  Fost.  357,  358. 

7  Grimke  v.  Grimke,  I  Desaus.  Eq.  866;  Smelle  v.  Reynolds,  2 
Desaus.  Eq.  6fl. 

8  George  v.  Bussing,  15  Mon.  B.  558 ;  Cutter  v.  Butler,  5  Fost.  357 ; 
Rex.  V.  Bettesworth,  2  Strange,  891  ;  Henley  v.  Phillips,  2  Atk.  49. 
The  better  rule  is  that  the  husband  cannot  revoke  hi'3  co"Sf»nt  after 
the  wife's  death :  Cutter  v.  Butler,  5  Fost.  357;  Maas  v.  Sheffield,  10 
Jur.  417. 
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9   George  v.  Bussing,  15  Mon.  B.  558. 

10  IVict.  ch.  26. 

11  Price  V.  Parker,  16  81m.  198 :  Trlmmell  v.  Fell,  16  Beav.  637 ; 
Wellock  V,  Noble,  I^w  K.  7  H.  L.  590. 

12  Michael  v.  Baker,  12  Mtl.  15S ;  Buchanan  v.  Turner,  26  Mtt.  I ; 
Allen  V.  Little,  5  Ohio,  65 ;  Barnes  v.  Irwin,  2  DhII.  199 ;  West  v.  West, 
8  Rani.  V^;  Picquet  v.  bwan,4  Mason,  455;  Rraham  v.  Burchell,  3 
Adrtams,  24:^ ;  Peacock  v.  Monk,  2  Ves.  Sr.  HO :  Origby  v.  Cox,  I  Voa. 
Sr.  .=S18  ;  Tappenden  v.  Walsh,  1  Philllm.  362 ;  Rich  v.  Cockell,  9  Ves. 
37') ;  Fettlplace  v.  Gorges,  1  ves.  Jr.  46, 48, 49.  Denie'l  as  to  realty  1 1 
Hoi  man  r.  Perry,  4  Met.  496 ;  Osgood  v.  Breed,  12  Mass.  525  ;  Mar- 
ston  v.  Norton.  5  N.  H.  205. 

13  Humphrey  v.  Rlnhards,  25  Law  J.  Ch.  442 ;  Herbert  v.  Horbert, 
Pr«c.  Ch.  44  ;  Gore  v.  Knight,  2  Vern.  535  ;  Ploquet  r.  Swan,  4  Mason, 
4a5  ;  Fettlplace  v.  Gorges,  1  Ves.  Jr.  46  ;  Ashton  v.  McDougal,  5  IJeav. 
56 ;  Darkln  v.  Darkin,  17  Beav.  578 ;  Scales  v.  Baker,  28  Beav.  91. 

14  Bishop  V.  Wall,  3  Ch.  Dlv.  394. 

15  Sturgls  V.  Corp,  13  Ves.  100 ;  Headen  v.  Rasher,  1  McClel.  <ft  Y.  89. 

16  Brahnm  v.  Burchell,  3  Addams,  263 ;  Hall  v.  Waterhouse,  5  Glff. 
64  :  Rich  V.  Cockell,  9  Ves.  369. 

17  1  Jarman  on  Wills  (4th  Eng.  ed.\  40 ;  citing,  Brooke  v.  Brooke, 
25  Beav.  342  ;  In  r©  Thorp,  8  Prob.  Dlv.  76.  cy,  Messenger  v.  Clark,  5 
£x.  388. 

18  1  Jarman  on  Wills  (4th  Eng.  ed.),  40 ;  citing,  Jordell  t».  Jordell.  9 
Beav.  4.> ;  Howarl  v.  Dlgby,  2  Clark  A  F.  (v« ;  Barrack  v.  McCulloch, 
8  Kay  A  J.  114.    Owtra,  Sugden's  Law  of  Property,  163. 

19  Anderson  v.  Miller,  6  Marsh.  J.  J.  573 ;  Bradish  v.  Glbbs,  3  Johns. 
Ch.  523. 

20  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  }  6460,  A. 

21  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  6460,  B. 

§  95.  Of  the  disabilities  of  aliens,  felonst  and  spendthrifts. 
—  At  com  mon  law,  a  devise  of  real  estate  by  an  alien  was 
voidable,  and  the  lands  might  be  seised  by  the  crown.^ 
But  by  tlie  Enji^lish  naturalization  act,*  this  barbarous 
rule  was  abolished,  and  aliens  whether  friends  or 
enemies  were  allowed  to  dispose  of  realty  and  per- 
sonalty in  the  same  manner  as  a  natural-born  British 
subject.'  In  most  of  the  united  American  States  there 
are  statutes  conferring  upon  aliens,  other  than  corpora- 
tions, the  same  property  rights  as  are  possessed  by 
citizens,  among  which  are  enumerated  the  rights  to  de- 
vise and  bequeath,  and  to  take  and  hold  real  and  per- 
sonal property  under  a  will.*  The  privilege  is  confined 
in  the  Virginias,  Georgia,  Maryland,  New  Jersey,  and 
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Pennsylvania,  to  alien  friends,  the  subjects  of  oountrles 
at  peace  with  the  American  Union.*  In  New  Hamp- 
shire, Connecticut,  and  Indiana,  non-resident  aliens 
seem  to  be  excluded ;  and  in  Nevada,  a  discrimination 
is  made  against  subjects  of  China.*  At  comman  law,  the 
wills  of  persons  attainted  of  high  and  petit  treason  and 
felony  were  voidable.^  But  the  modern  law  in  England 
is  that  a  felon  may,  under  certain  restrictions,  make  a 
valid  will  of  both  real  and  personal  estate.'  In  Ken- 
tucky a  person  under  sentence  of  death  can  make  a  will.> 
Under  the  Georgia  Code,  conviction  of  crime  in  no  case 
deprives  a  person  of  the  power  of  making  a  will.'®  By 
the  statute  in  New  Mexico,  a  i>erson  under  guardian- 
ship as  a  spendtlirift  cannot  make  a  valid  will ;  but  a 
will  made  prior  to  the  guardianship  remains  valid.'^ 

1  1  Jarman  on  Wills  (4th  Eng.  ed.)»  41. 

2  88  Vict.  ch.  14,  { 2. 

H  1  Jarman  on  Wills  (4tb  Eng.  ed.),  41,  n.  a.  But  this  act  does  not 
interefere  with  the  consequences  of  domicile  where  It  affects  the 
substance  of  the  disposition :  Bloxum  v.  Favre,  9  Prob.  Dlv.  130, 133 ; 
tt.  O.  8  Prob.  Dlv.  101 ;  In  re  Von  Bruseck,  6  Prob.  Dlv.  211. 

4  Stlmson's  Am.  Stat.  Law  (Jan.  1. 18^6),  $  (1013,  citing  In  detail  the 
statutes  of  MassM  Me.,  R.  I.,  Pa.,  Ohio,  Ind,,  111.,  Ml^h.,  Wis.,  Iowa, 
Minn.,  Neb.,  N.  (5.,  Tenn.,  Mo.,  Ark.,  Or..  Colo.,  Wash.,  Dak.,  S.  C, 
Ala.,  Miss.,  Fla.,  and  N.  M.  So  In  California,  provided  the  alien 
appear  and  make  claim  within  five  years. 

6  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  6013. 

6  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  i  0013. 

7  1  Jarman  on  Wills  (4th  Eng.  ed.),  42. 

8  1  Jarman  on  Wills  (4th  Eng.  ed.),  4 

9  Bankln  v.  Bankln,  0  Mon.  681. 

10  Ga.  Code  (1861),  {  2379  :  Qa.  Code  (1882),  }  241t 

11  N.  M.  Comp.  Laws  (1884),  81878. 

^  96.  Of  tbe  disaMUties  of  idiots.  — Idiocy,  or  feeble- 
nesR  of  mind,  whether  natural,  or  arising  from  accident 
or  disease,  renders  one  incapable  of  performing  the  tes- 
tamentary act.  For  example,  where  one  received  an 
indenture  of  the  skull,  and  thereafter  became  simple, 
incapable  of  carrying  on  connected  conversation,  of 
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estimating  the  value  of  money,  unable  to  count  higher 
than  ten,  to  tell  the  time  by  a  clock,  liable  to  lose  her 
"way  on  familiar  streets,  having  no  idea  of  the  value  or 
extent  of  her  property,  slie  was  considered  not  to  pos- 
sess a  disposing  mind.^  Yet  if  one  be  of  a  mean  under- 
standing, as  it  were  betwixt  a  wise  man  and  a  fool,  yea, 
though  he  rather  incline  to  the  foolish  sort,  so  that  for 
his  dull  capacity  he  might  worthily  be  termed  a  dull 
pate,  or  a  dunce,  such  a  one  is  not  prohibited  fi-om 
making  his  testament.' 

1  Townsend  i».  Bogart.  5  Redf.  83.  Cf.  Main  v.  Freeman,  8  Redf. 
181,  and  cases  their  reviewed. 

2  Swinburne  on  Wills,  pL  2,  J  4,  pi.  3 ;  Elliott's  Will,  2  Marsh.  J.  J. 
846;  Buffleld  v.  Robeson,  2  Har.  (Del.) 375;  Newhall  v.  Godwin,  17  Barb. 
236 ;  Clark  v.  Fisher,  1  Paige,  171 ;  Dornlclic  v.  Reichenback,  10  Serg. 
<&  R.  84  :  Patterson  v.  Patterson, «  Serg.  ^  R.  56 ;  Stewart  v.  Llspeii- 
ard,2B  Wend.  313 :  Tomklns  v.  Tomklns,  1  Ball.  92 ;  Osmond  v,  Fitz- 
roy,  3  P.  Wms.  I2d.  Cf,  Delafleld  v.  Parish,  25  N.  Y.  9, 27 ;  Townsend 
V.  B<%art,  5  Redf. 

§  97.  Testamentary  capacity — Definitions  and  general 
role. — A  testator  must  have  a  sound  and  disposing 
memory,  because  a  man  in  whom  this  faculty  is  totally 
extinguished  cannot  be  said  to  possess  understanding 
to  any  degree  whatever,  or  for  any  purpose.  But  his 
memory  may  be  very  imperfect ;  it  may  be  greatly  im- 
paired by  age  or  disease ;  he  may  not  be  able  at  all 
times  to  recollect  the  names,  the  persons,  or  the  fam- 
ilies of  those  with  whom  he  has  been  intimately  ac- 
quainted ;  may  at  times  ask  idle  questions,  and  repeat 
those  which  had  before  been  asked  and  answered,  yet 
his  understanding  may  be  sufficiently  sound  for  many 
of  the  ordinary  transactions  of  life.^  The  law  does 
not  undertake  to  test  a  person's  intelligence,  and  define 
the  exact  quality  of  mind  and  memory  which  a  testator 
must  possess,  yet  it  does  require  him  to  be  capable  of 
knowing  the  extent  and  value  of  his  property,  the 
number  and  names  of  the  persons  who  are  the  natural 
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objects  of  his  bounty ;  their  deserts  in  reference  to  their 
conduct  and  treatment  of  him,  their  condition  and 
necessities,  and  to  be  capable  of  retaining  all  these  facts 
in  his  memory  long  enough  to  have  his  will  prepared 
and  executed.  And  if  this  amount  of  mental  capacity 
is  somewhat  obscure  or  clouded,  still  the  will  may  be 
sustained.*  The  mind  of  the  testator  may  be  broken, 
impaired,  and  shattered  by  disease,  as  is  often  the  case 
with  those  who  reach  advanced  age,  yet  if  he  compre- 
hend the  act  he  is  performing,  and  have  strength  of 
mind  to  form  a  fixed  intention,  and  to  summon  his 
scattered  and  enfeebled  thoughts  so  as  to  enable  him  to 
execute  that  intention,  he  is  not  incapacitated  to  make 
a  will.  If  he  cannot  do  this,  it  matters  not  whether 
such  incapacity  is  the  effect  of  a  disordered  or  of  an 
enfeebled  intellect.'  Provided  the  testator  has  mind 
enough  to  know  and  appreciate  his  relations  to  the 
natural  objects  of  his  bounty,  and  the  character  and 
effect  of  the  dispositions  of  the  will,  he  is  considered  as 
having  a  sound  and  disposing  mind  and  memory, 
although  his  mind  may  be  partially  impaired.*  In  a 
recent  case  in  point,  the  mental  qualities  constituting 
testamentary  capacity  have  been  enumerated  to  be 
ability  to  understand  the  business  in  which  he  was 
engaged,  to  recollect  and  keep  his  business  in  mind,  to 
know  and  understand  the  extent  and  value  of  his  pix>p- 
erty,  and  how  he  wished  it  to  be  disposed  of,  to  recol- 
lect and  know  the  natural  objects  of  his  bounty,  and  to 
keep  these  facts  and  objects  in  mind  long  enough  to 
dictate  his  will.*  Thus,  great  intellectual  and  physical 
weakness,  accompanied  by  a  partial  failure  of  mind 
and  memory  caused  by  paralysis,  is  said  not  to  be  in 
itself  a  sufficient  indication  of  testamentary  incapacity,' 
Although  the  law  does  not  demand  a  high  degree  of 
intelligence,  yet  it  is  necessary  that  the  testator  fully 
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nnderstand  what  he  is  doing  J  The  same  degree  of 
mental  capacity  is  not  required  to  dispose  of  a  small 
estate  as  of  a  large  and  complicated  estate;^  nor  to 
make  a  will  simple  in  its  provisions  as.  to  map  out  a 
com  plicated  scheme  of  disposition.  Thus  one  seventy- 
five  3'ears  of  age,  afflicted  with  softening  of  the  brain 
and  fits  of  neurasthenic  prostration,  has  been  considered 
capable  of  making  a  simple  will  during  intervals  in 
whicli  his  mind  was  reasonably  clear.*  But  no  distinc- 
tion is  made  between  the  capacity  requisite  to  make  a 
will  of  realty  and  personalty ;  ^^^  in  some  States,  how- 
ever, the  admission  to  probate  is  conclusive  as  to  per- 
sonalty, while  as  to  the  title  to  the  realty  his  capacity 
may  be  again  called  in  question  in  other  courts.^^  One 
is  competent  to  make  a  will  if  he  knows  what  he  is 
doing,  recognizes  his  obligations  to  his  kindred  and 
friends,  and  the  dispositions  which  he  is  making  of  his 
property.^-*  His  mind  must  be  sound  with  reference  to 
whatever  is  involved  in  the  transaction.  He  must  be 
able  to  understand  and  carry  in  his  mind  in  a  general 
way  the  nature  and  situation  of  his  property,  his  rela- 
tions to  tlie  persons  about  bini,  and  the  nature  of  the 
act  he  is  performing,  and  he  must  be  free  from  any 
delusion  which  is  the  effect  of  disease,  and  which  might 
load  him  to  dispose  of  his  property  otherwise  than  he 
would  do  if  he  knew  and  understood  correctly  what  he 
was  doing.**  Again  it  has  been  said  that  a  testator  has 
sufficient  mental  capacity  to  make  a  will  when  he  fully 
understands  what  he  is  doing,  and  how  he  is  doing  it, 
and  knows  his  property,  and  how  he  wishes  to  dispose 
of  it  among  those  entitled  to  his  bounty,  understand- 
ing the  details  of  the  transaction,  and  choosing  with 
understanding  and  reason  between  one  disposition  and 
another.**  It  is  not  sufficient  that  the  testator  be  able 
to  answer  familiar  and  usual  questions,  he  should  also 
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be  able  to  make  a  disposition  of  his  property  with, 
understanding  and  reason.^*  Under  the  Georgia  Code, 
"  the  amount  of  intellect  necessary  to  constitute  testa- 
mentary capacity  is  that  which  is  necessary  to  enable 
the  party  to  have  a  decided  and  rational  desire  as  to  the 
disposition  of  his  property.  His  desire  must  be  decided 
in  distinction  from  the  wavering,  vacillating  fancies  of 
a  distempered  intellect.  It  mast  be  ititional  in  distinc- 
tion from  the  ravings  of  a  madman,  the  silly  pratings 
of  an  idiot,  the  childish  wliims  of  imbecility,  or  the  ex- 
cited vagaries  of  a  drunkard."  **  By  statute  in  Indiana, 
a  person  who  has  become  the  victim  of  a  mental  de- 
rangement in  any  form  is  incompetent  to  make  a  will." 

1  Staokhouse  v.  Horton,  15  N.  J.  £q.  202,  298;  quoting  from  Den 
V,  Vancleave,  5  N.  J.  L.  5S9, 

2  Bundy  v.  McKnight,  4S  Tnd.  502, 511 ;  quoted  as  the  best  expres- 
Bion  of  the  law  In  Townseiid  v.  Bogort,  5  Bedf.  93, 104. 

8   Stack  house  v.  Ilorton,  15  N.  J.  Eq.  202,  205. 

4  Dunham's  Appeal,  27  Conn.  102 ;  Banks  v.  Goodfellow,  Law  R.  6 
Q.  B.  549.  The  term  compos  mwulU  as  it  relates  to  testamentary- 
capacity  Is  carefully  considered  in  Delafield  ?».  Parish,  25  N.  Y.  9 ; 
Van  Guysling  v.  Van  Kuren,  35  N.  Y.  70  ;  Tyler  v.  (Gardiner,  »5  N.  Y. 
659  ;  Klnne  v.  Johnpon,  60  Barb,  fi:) ;  Bundy  v.  MoKiiight,  48  Ind.  502  ; 
Meeker  v.  Meeker,  75  111.  2ro.  Of.  Townspnd  v.  Boerart,  5  Rf^df.  5»3,  lor> ; 
Dnffield  v.  Robeson,  2  liar.  (Del.)  379;  Sutton  v.  tSutton,  5  liar.  (Dei.) 
453. 

5  Cline  v.  LIndsey  110  Ind.  337. 

6  Hall  V.  Dougherty,  6  Del.  435. 

7  Bomhardt  v.  Smith,  86  X.  C.  473. 

8  Sheldon  v.  Dow,  1  Demarest,  503. 

9  In  re  Sllverthom  (Wis.  1887  Mar.  1). 

10  Sloan  V,  Maxwell,  2  Green  Ch.  583,  566 ;  Winchester's  Case, « 
Coke,  23. 

11  1  Blgelow's  Jarman,  67,  n.  1 ;  Shelford  on  Lunacy,  63,  C7  ;  Wood 
V.  Teage,  5  Barn.  <&  C.  3:15. 

12  Delaney  v.  Salina,  34  Kan.  5C2. 

13  Whitney  v.  Twombly,  136  Mass.  145, 147. 

14  Hubbard  v.  Hubbard,  7  Or.  42.    Cf.  Todd  v.  Fenton,  66  Ind.  25. 

15  Blewitt  V.  Blewitt,  4  Hagg.  Ecc.  419;  Hall  ?'.  Hall,  IS  Ga.  40; 
Harrison  v.  Rowan,  Wash.  C.  C.  586  ;  Winchester's  Case,  6  Coke,  23 ; 
Combe's  Case,  Moore,  759;  Marsh  v.  Tyrrell,  2  Hagg.  Ecc.  122  ;  Boj'd 
V.  Eby,  8  Watts,  70 ;  Brown  v,  Torrey,  24  Barb.  5S3 ;  Shropshire  v. 
Beno,  6  Marsh.  J.  J.  91 ;  Taggart  v.  Thompson,  14  Pa.  St.  149. 

16  Oa.  Code  (1861),  \  2377 ;  Ga.  Code  0882),  \  2409. 

17  Eggers  v.  Eggera,  67  Ind.  461. 
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I  08.  Of  lucid  intdrralfl.— It  may  be  stated  as  a  gen- 
eral rale,  that  all  human  creatures  are  presumed  to  l^e 
rational  ;^  and  that  until  habitual,  permanent,  chronio 
insanity  be  shown,  even  the  fact  of  the  existence  of  a 
X>rior  periud  of  lunacy  does  not  suffice  to  throw  the 
burden  of  proof  on  the  party  propounding  the  will.' 
This*  rule,  however,  is  not  universally  accepted.  In 
West  Virginia,  it  would  seem,  the  burden  of  proof  of 
sanity  is  on  the  proponents  in  the  beginning;'  and 
there  are  authorities  which  seem  to  require  the  pro- 
pounder  of  the  will  to  bear  this  burden  throughout.* 
Insanity  existing  some  length  of  time  before  making 
the  will,  when  shown  to  have  been  the  temporary  result 
of  violent  sickness  or  accident,  is  not  considered  to 
impair  the  present  testamentary  capacity;'  neither 
does  subsequent  insanity  invalidate  the  will.'  If  the 
testator  was  of  sound  mind  at  the  time  he  executed  his 
^'111,  it  13  immaterial  what  the  condition  of  his  mind 
was  either  before  or  after  that  time.^  But  when  habitual 
insanity  has  been  established,  it  devolves  upon  the  pro- 
ponents of  the  will  to  show  that  it  was  executed  during 
a  lucid  interval.'  It  has  been  held  in  Louisiana,  that 
even  although  a  person  be  habitually  insane,  it  will  be 
presumed  that  he  made  his  will  in  a  lucid  Interval,  if  it 
was  drawn  without  the  assistance  of  others,  and  con- 
tained nothing  sounding  in  folly  ;  and  that  it  will  de- 
volve upon  those  who  contest  its  validity  to  show 
insanity  at  the  moment  it  was  made.'  Proof  of  peri- 
odical epileptic  attacks,  attended  wi'.h  convulsions  and 
loss  of  consciousness,  or  proof  of  the  delirium  of  fever, 
is  not  evidence  of  continuing  mental  unsoundness,  re- 
quiring the  proponents  to  introduce  testimony  in  re- 
buttal,^® In  a  case  in  which  the  testator  was  subject 
to  epileptic  attacks,  but  was  of  a  sound  and  disposing 
memory  at  the  time  of  making  the  w^ill,  although  he 
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committed  suicide  five  days  after,  it  was  sustained  as  a 
valid  will.^^  When  the  testimony  shows  that  on  the 
day  of  making  a  codicil,  the  testator  was  sane,  it  will 
not  be  set  aside  on  the  ground  that  its  pru visions  are 
harsh."  But  the  proof  of  a  lucid  interval  must  bo 
clear.^3  Tj^^  appointment  of  a  curator,  or  a  decree  of 
lunacy,  is  only  prima  fcune  evidence  of  the  incapacity  of 
the  testator  during  the  time  it  continues  in  effect ;  and 
it  may  always  be  shown  that  the  will  of  such  a  testator 
was  executed  during  a  lucid  interval."  And  it  has  been 
denied  that  a  decree  appointing  a  guardian  for  one  "  in- 
competent to  have  the  care  of  his  property,"  was  even 
prima  fade  evidence  of  incapacity  to  make  a  will ;  ^* 
for  the  issues  In  a  proceeding  to  have  a  guardian  ap- 
pointed do  not  necessarily  involve  the  same  questions 
which  must  be  determined  on  an  issue  of  testamentary 
capacity.^' 

1  Cartwrlght  v,  Cartwrlght,  1  Philllm.  loa 

2  1  Wharton  &  Stille's  Med.  Jur.  5  61 ;  Clark  v.  Ellis,  9  Or.  128  ; 
State  V.  Wellington,  53  Me.  453  ;  Lewis  v.  Balrd,  «3  McLean,  55 ;  Turner 
V.  Kusk,  53  Md.  65 ;  Carpenter  v.  Carpenter,  8  Bush,  283 ;  Asliey  v. 
Stephens,  8  Ind.  411 ;  Menkins  v.  LIghtner,  18  111.  282 ;  Brown  v. 
Biggin,  94  IlL  560. 

3  McMechen  v,  McMechen,  17  W.  Va.  683 ;  41  Am.  Bep.  682. 

4  Kempsey  v,  McGinnis,  21  Mich.  123  ;  Mayo  v.  Jones,  78  N.  C.  402 » 
Taff  V.  Hosmer,  14  Mich.  309 ;  Aiken  v,  Weckerly,  19  Mich.  482 » 
Bobinson  v.  Adams,  62  Me.  369;  Beaubien  v.  Cicotte,  8  Mich.  9» 
Perkins  v.  Perkins,  39  N.  H.  163 ;  Boardman  v.  Woodman,  47  N.  H- 
120, 132 :  Turner  v.  Cook,  36  Ind.  129 :  Thomson  v.  Kyner,  65  Pju  St- 
868  ;  Williamson  v.  Robinson,  42  Vt.  658.  QT,  Baxter  v.  Abbott,  7  Gray* 
71, 83 ;  Baldwin  v.  Parker,  99  Mass.  79, 84. 

6  McMasters  v.  Blair.  29  Pa.  St.  298 ;  Hlx  t».  Whlttemore,  4  Met 
645;  Halley  v.  Webster,  21  Me.  4fil ;  Little  v.  Little,  13  Gray,  264,  20G: 
Townshend  v.  Townsheud,  7  Gill,  10 ;  Cartwrlght  v.  Cartwrlght,  1 
Philllm.  100. 

6  Taylor  v,  Creswell,  45  Md.  422, 

7  Bundy  v.  McKnlght,  48  Ind.  502, 61L    Cf.  Clark  v.  Ellis,  9  Or.  128. 

8  Cartwrlght  v.  Cartwrlght,  1  Phillim.  100 ;  Hlgglns  v.  Carlton,  28 
Md.  115 ;  Delafleld  v.  Parish,  25  N.  Y.  9 ;  Chandler  v.  Barrett,  21  Ia 
An.  58 ;  Rush  v.  Megee,  36  Ind.  69 ;  Clark  v.  Fisher,  1  Paige,  171  jjack- 
son  V.  Van  Busen,  5  Johns.  144, 159 ;  Boyd  v.  Eby,  Watts,  66 ;  Halley 
V.  Webster,  21  Me.  461 ;  Hardin  v.  Hayes,  9  Barr.  151 ;  Goble  t».  Grant, 
2  Green  Ch.  629  ;  Whitenach  v^Stryker,  I  Green  Ch.  8 ;  Crowninshiold 
V.  Crowninshield,  2  Gray,  624;  Baker  v.  Butt,  2  Moore  P.  C.  C.  317; 
Barry  v,  Butiln,  2  Moore  P.  a  C.  480 ;  Kichols  v.  Biuns,  1  Swab.  «ft  T. 
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239 ;  Bonsrhton  v.  Enlffht,  Law  R.  3  Pro.  <ft  D.  64 ;  8te«d  v.  Galley*  1 
Xce:i,6:^;  Tuthiim  t;.  Wright,  2  Iluss.  <&  M.  1 ;  Borlase  v.  Borla9e,4 
XoteB  of  C.  106 ;  Martin t>.  Johnston,  1  Font.  <!(  F.  122;  Beverley's Caae, 
4  The  Reporter,  l^H  b  ;  Kexuble  v.  Church,  3  Hagg.  £cc.  273^ 

9  Kingsbury  v.  Whitaker,  32  La.  An.  1055 ;  86  Am.  Hep.  27S. 

10  Brown  v.  Biggin.  94  III.  6G0. 

11  Godrlen  v.  Burke,  35  La.  An.  160,  two  of  the  judges  dissenting'. 

12  Frowerfs  Estate,  11  Fhlla.  136. 

13  Brogden  v.  Brown,  2  Adiams,44o;  White  v.  Driver,  1  Phillm.- 
88 ;  Ayrey  v.  Hill,  2  AUdams,  210. 

14  Johnson's  Estate,  57  Cal.  5*^,  631 ;  Garrett  v.  Garrett,  114  Mass. 
379;  Little  v.  Little,  13  Gray,  26 J ;  Crowninshield  v.  Crownliishleld,  2 
Gray,  524;  Plttard  v.  Foster,  12  III.  App.  13:J;  Searles  v.  Harvey,  6 
Hun,  658  ;  Taylor's  Will,  Edm.  Sel.  Cas.  375 ;  Hull  t;.  Warren,  9  Ves. 
605;  Bannatyne  v.  Bannatyne,  16  Jur.  684;  Snook  v.  Watts,  II  Reiv. 
105;  Conke  v.  Cholmondely,  2  Macn.  «&  G.  22;  Creagh  v.  Blood,  2 
Joues  &  L.  509 ;  In  re  Wutts,  1  CurU  504. 

15  Rice  V.  Rice,  50  Mich.  448. 

16  Plttard  v.  Foster,  12  III.  App.  133.    QT.  In  re  Hnney'g  WUl,  27 

Minn.2sa 

J  99.  Of  the  capacity  of  aged,  deaf,  dumb,  and  Uind 
persons. — Extremity  of  age  and  the  weakness  of  body 
and  irritability  of  temper  resulting  therefrom  do  not 
deprive  a  person  of  his  right  to  make  a  will.^  The 
wills  of  aged  persons,  however,  and  all  the  circum- 
stances attending  their  execution,  should  be  scrutinized 
by  the  court ; '  and  where  one  has  sunken  into  "  second 
childishness  and  mere  oblivion,"  he  cannot  execute  a 
valid  will.'  But  the  testamentary  capacity  of  aged  per- 
sons is  generally  a  question  of  fact.'  For  although  a 
testatrix  be  aged  and  infirm,  her  will  may  be  valid,  if 
at  the  time  of  making  it,  she  had  sufficient  intelligence 
to  comprehend  the  condition  of  her  property,  her  rela- 
tions to  the  natural  objects  of  her  bounty,  and  to  under- 
stand the  provisions  of  the  instruments.*  And  mere 
forgetf ulness  of  recent  events  in  a  testatrix  eighty-three 
years  of  age  is  no  evidence  of  incapacity  to  make  a  will,* 
Under  the  Georgia  Code,  old  age  and  the  weakness  of 
intellect  resulting  therefrom,  does  not  of  itself  consti- 
tute incapacity;  but  if  the  weakness  amounts  to  im- 
becility, the  testamentary  capacity  is  gone.    "  In  cases 
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of  doubt  as  to  the  extent  of  this  weakness,  the  reason- 
able or  unreasonable  disposition  of  his  estate  should 
have  much  weight  in  the  decision  of  the  question."' 
This  is  the  common-law  doctrine  also,  and  accordingly 
we  find  that  a  will,  reasonable  in  its  provisions  of  a 
testator  over  a  hundred  years  of  age,  blind,  partially 
deaf,  and  of  defective  memory,  lias  been  sustained 
against  allegations  of  undue  influence  and  mental  un- 
soundness.^ Evidence  of  the  existence  of  testamentary 
capacity  long  after  the  execution  of  the  will  is  admis- 
sible on  an  issue  of  imbecility  from  the  gradual  decay 
of  senility.*  Neither  deafnesSf^^*  nor  deafness  and  dumb- 
ness,^^  nor  both  of  these  in  conjunction  with  blindness,'* 
will  of  themselves  incapacitate  a  person  to  perform  the 
testamentary  act.  ''The  question  depends  upon  the 
education  of  the  party  afflicted  with  this  calamity."  >' 
But  in  such  cases  there  must  be  satisfactory  evidence 
that  the  testator  knew  and  approved  the  contents  of  the 
instrument.'^  It  is  provided  by  the  Code  in  Greorgia,'* 
that  a  deaf,  dumb,  and  blind  person  may  make  a 
will,  provided  the  interpreter  and  scrivener  are  both 
attesting  witnesses  thereto,  and  are  both  examined 
upon  the  motion  for  probate.  In  New  Mexico,  the 
deaf  and  dumb  from  birth  cannot  make  a  will  unless 
they  can  declare  it  in  writing.'* 

1  JackRon  v,  Harding,  83  Mo.  175. 

2  Potts  V.  House,  6  Oa.  321 ;  KIrkwood  v.  Gordon,  7  Blch.  474 ; 
Klnleslde  v,  Harrison,  2  PhilUm.  461 ;  Orlliiths  r.  Koblns,  3  Madd.  1»2. 

8  Sloan  v.  Maxwell,  2  Green  Ch.  581 ;  Van  Alst  r.  Hunter,  5  Johns. 
Ch.  148 ;  Bird  v.  Bird,  2  Hagg.  Ecc  142 ;  Lewis  v.  Pead,  1  Ves.  Jr.  18. 

4  For  examples,  see  Lowe  v.  Williamson.  1  Green  Ch.  82.  sustain- 
ing the  will  of  one  eighty  years  old,  deaf  and  of  defective  vision ;  In 
re  Heed's  Will,  2  Mon.  B.  79,  sustaining  will  of  testator  of  eighty. 

Salsied,  unable  to  write  or  to  feed  himself ;  Watson  v.  Watson,  2 
[on.  B.  74 ;  Nailing  v.  Nailing,  2  Sneed,  600 ;  Audress  v,  Weller,  2 
Green  Ch.  605 ;  Stevens  v.  Van  Cleve,  4  Wnsh.  C.  C.  262 ;  Mackenzie 
V.  Handasyde,  2  Hagg.  Ecc.  211 ;  Bird  v.  Bird,  2  Hagg.  Ecc.  142. 

5  Snyder  v.  Sherman,  23  Hun,  139 ;  Merrill  v.  Rush,  33  N.  J.  £q. 
637. 

6  In  re  Eddy,  82  N.  J.  £q.  701. 
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f  100.  Of  the  capMitjr  of  dmnlMrdi.  — "He  that  is 
overcome  by  drink,  during  the  time  of  liis  drunkenness 
la  compared  lo  a  madman,  and  there(oreif  he  make  his 
testamont  at  tbat  time,  it  la  void  in  law ;  which  is  to  be 
understood,  wlien  he  is  so  excessively  drunk  that  he  is 
utterly  deprived  of  the  use  of  his  reason  and  under- 
alandiug,  otherwise,  albeit  his  understanding  Is  ob- 
scured, and  his  memory  troubled,  yet  be  may  make 
hU  testament,  being  In  that  case."  >  The  fact  that  a 
testator  was  undeir  theinfliience  of  whiskey  does  notin- 
validate  his  will,  unless  he  had  no  intelligent  compre- 
hension of  what  he  was  doing,'  And  the  effect  of  the 
intoxication  on  his  capacity  is  not  a  quesllou  for  ex- 
perts, but  depends  upon  common  observation  and  the 
facts  of  tlie  particular  case.'  So  that  where  a  hard 
drinker,  eighty  yearsof  age,  madea  will  during  his  last 
illness  shortly  before  death,  the  provisions  of  which 
BKAca  wiiLs.  — le. 
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were  reasonable,  and  Ihe  persons  around  him  before 
his  death  believing  him  to  be  sane,  tho  validity  of  the 
instrument  was  sustained.* 

1  Swinburne,  pt.  2, }  « ;  Andresa  v.  Wellpr,  2  Green  Ch.  604,  608 ; 
Harper's  Will,  4  Bibb,  2^  ;  Black  t>.  Ellis,  3  |ini,  6d ;  Starrett  v.  Doug- 
lass, 2  Yeates,  48 ;  Duflield  v.  Robeson,  'l  Harris,  :i7o,  383  ;  Ayrey  v. 
Hill.  2  Add-  £a  R.  206  :  Wheeler  t'.  Alderwn, 3  Hafrg:.  Ecc.  602, 608.  A 
testator^s  declaration  that  he  did  not  make  the  will,  and  that  others 
made  hira  drunk  to  procure  him  to  execute  it,  is  Inadmissible :  Gib- 
son V.  Qlbson,  24  Mo.  227. 

2  Kay  v.  Holloway,  7  Baxt.  575 ;  Pleipce  v.  Pierce,  88  Mich.  412. 

3  Pierce  v.  Pierce,  38  Mich.  412. 

4  Stebblns  v.  Hart,  4  Demarest,  S01« 

J  101.  TestamaiLtary  capacity  not  dependent  upon  capac- 
ity to  contract. — Minute  and  intelligent  attention  to 
business  afiTairs  is  admissible  on  an  issue  of  testament- 
ary capacity.*  Bat  a  testator  may  have  capacity  to 
make  a  valid  will,  although  not  able  to  make  contracts  ' 
or  manage  his  estate.^  He  may  not  have  sufficient 
mind  and  vigor  of  intellect  to  transact  business  gener- 
ally, or  to  make  and  digest  all  the  parts  of  a  contract, 
and  yet  be  competent  to  direct  the  distribution  of  his 
property  by  will ;  the  question  being  simply  whether 
his  mind  and  memory  were  sufficiently  sound  to  enable 
him  to  know  and  understand  the  business  in  which  he 
was  engaged  at  the  time  when  he  executed  the  will,' 
HjUd  to  enable  him  to  bear  in  mind  the  property  to  be 
bequeathed,  to  remember  the  objects  of  his  bounty,  and 
to  plan  a  scheme  of  disposition.*  In  Maryland,  how- 
ever, the  rule  is  different,  and  in  that  State  it  has  been- 
held  proper  to  ask  the  jury  whether  the  testator  was 
capable  of  executing  a  valid  deed  orcontract.^  Yet  busi- 
ness capacity  may  co-exist  with  insane  delusions,  which 
render  one  incapable  of  making  a  will ;  ^  so  that  it  fur- 
nishes but  an  uncertain  criterion  of  testamentary  capac- 
ity, and  is  at  best  only  one  of  the  many  questions  of 
fact  which  must  be  taken  into  consideration. 


183  WHO  MAT  MAKE  A  WILU  2  ^08 

1  BUlbigB' Appeal,  49  Conn.  456. 

2  Kramer  v.  Welnert  (Ala.  1887,  Jan.  1);  Brlnkman  v.  Ruegge- 
Slck,  71  Mo.  553.    Cf,  Ga.  Code  (1882),  {  240». 

8  Dnnbam'8  Appeal,  27  Conn.  192,  204 ;  Comstock  v.  Hadlyme,  8 
Conn.  254.  265 ;  Hatnron  v.  King,  8  Mass.  d7l ;  Domlck  v.  Relchen- 
bach,  10  Serg.  <&  B.  84 ;  Rambler  v.  Tryon,  7  Serg.  <fc  R.  95;  Boyd  v. 
liby,  8  Watts,  66;  Stevens  v.  Vandeve,  4  Wash.  0.  C.  265 ;  Kinne  v. 
Klnne,  9  Conn.  106:  Klrkwood  v.  Oordon,  7  Rich.  474;  Converse 
V.  Converse,  21  Vt.  168 ;  Qoble  v.  Grant,  2  Green  Ch.  630 ;  Chandler 
V.  Ferris,  1  Harris.  454, 464  ;  Den  v.  Johnson,  2  Bonth.  454  ;  Kachllne  v. 
Clark,  4  Whart  320 ;  Stewart  v.  Llspeuard,  26  Wend.  256 ;  Potts  v. 
House,  6  Ga.  324. 

4  Cases  cited  nMra,  n.  3,  and  Hall  v.  Hall,  18  Ga.  40 ;  Home  i>. 
Home,  9  Ired.  99 ;  Brown  t».  Torrey,24  Barb.  58l ;  Andress  i>.  Weller, 
2  Green  Ch.  604  ;  Sloan  v.  Maxwell,  2  Green  Ch.  663  :  Lowe  v.  Wil- 
liamson. 1  Green  Ch.  82,  85 ;  Harrison  v.  Rowan,  8  wash.  C.  C.  385 ; 
McMasters  v.  Blair,  29  Pa.  St.  293. 

6   Brewer  v.  Barrett,  58  Md.  587. 

6   American  Bible  Society  v.  Price,  115  III.  628. 

2  lOS.  The  ezisteiLce  of  delosioni  the  teit  of  legal  ineanity . 
— The  existence  of  delusions  is  the  test  of  legal  insanity.' 
Moral  insanity  not  accompanied  by  delusions  does  not 
render  one  incapable  of  the  testamentary  act.*  "An 
insane  delusion  exists  when  a  person  imaprines  that  a 
certain  state  of  facts  exists  which  has  no  existence  at  all 
except  in  the  imagination  of  the  party,  and  which  false 
impression  cannot  be  removed  from  such  person's 
mind  by  any  amount  of  reasoning  and  argument.''' 
Perverse  opinions  and  unreasonable  prejudices  are  not 
to  be  confounded  with  mental  alienation .<  "  Many  a 
man  has  some  hobby,  and  may  ride  it  very  much  to  the 
annoyance  of  others,  and  yet  be  perfectly  capable  of 
managing  his  own  affairs,  and  disposing  of  his  property 
by  deed  or  will."*  Prejudice,  however  strong  and  un- 
just, is  not  equivalent  lo  insanity .•  So,  too,  eccentricity 
differs  from  monomania.  The  former  is  a  conscious 
aberration,  and  consists  of  peculiarities  which  are  in- 
dulged in,  in  defiance  of  popular  sentiment ;  whereas 
monomania  is  unconscious.^  A  delusion  which  is  not 
inatme  does  not  invalidate  a  wiU.^  The  fact  that  an  aged 
testator  was  sick  and  often  delirious  from  fever,  does  not 
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show  mental  incapacity.'    Insanity  in  one  particular 
was  formerly  held  in  England  to  constitute  leg^al  in- 
capacity to  make  a  will.*®    But  the  modern  doctrine  is 
that  if  the  insanity,  or  the  delusions  which  are  the  off- 
spring of  it,  cannot  reasonably  be  conceived  to  have 
biased  the  testator,  nor  to  have  influenced  him  in  con- 
sidering? the  claims  upon  him  of  those  who  were  tJie 
natural  objects  of  his  bounty,  then  the  mental  unsound- 
ness is  not  of  a  degree  to  render  him  incapable  of  making 
a  will.^i    Likewise  in  most  of  the  united  American  States, 
l^roof  of  insane  delusions  is  insufficient  to  defeat  a  will, 
unless  its  provisions  be  the  direct  offsprinjr  of  the  delu- 
sion ;  *^  where  such  is  the  case,  however,  the  instrument 
is  of   course  invalid,  although  the  testator's  general 
capacity  be  unimpaired.*'    Thus,  one  who  has  insane 
delusions  concerning  the  property  disposed  of  in  the 
willy  although  hia  memory  is  unimpaired  and  he  retains 
ability  to  reason,  cannot  make  a  valid  will  ;**  so  where 
the  delusion  is  with  respect  to   persons  who  would 
naturally  be  devisees  under  the  will.    Where  a  testator, 
eighty  years  of  age,  had  suffered  from  sunstroke  and 
from  delirium  tremens,  and  was  under  a  delusion  that 
his  wife  and  son  were  trying  to  kill  him,  it  was  con- 
sidered sufficient  evidence  of  testamentary  incapacity.** 
But  a  delusion  as  to  the  testator's  physical  condition,  or 
the  cause  thereof,  does  not  affect  his  capacity.**    And  a 
delusion  that  the  testator's  wife  was  unchaste  and  his 
son  illegitimate  has  under  certain  circumstances  been 
held  not  to  have  influenced  the  provisions  of  the  will.*^ 
A  testator's  belief  that  his  daughter  was  a  witch  is  not 
sufficient  to  set  aside  a  will  discriminating  against  her 
and  another  child,  where  it  appears  that  the  ground  of 
discrimination  was  their  disobedience  to  their  parent ; 
and  that  the  testator,  although  believing  in  witchcraft  at 
the  time  of  making  the  will,  did  not  entertain  the  delu-. 
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sion  respecting  his  daughter  until  after  the  execution 
thereof.'^  Yet  apparently  in  opposition  to  this  rule,  in 
New  York,  a  delusion  that  his  body  was  to  be  preserved 
through  all  time,  in  connection  with  other  eccentricities, 
was  considered  a  sufficient  cause  for  rejecting  the  will 
of  one  who  manifested  business  capacity  in  ordinary 
transactions.^®  If  there  are  actual  grounds  for  suspicion 
of  an  injury,  although  not  well  taken  and  disbelieved 
by  others,  the  misapprehension  of  the  fact  will  not  be 
considered  mental  delusion.^o 

1  Seaman's  Society  v.  Hopper,  33  N.  Y.  619  ;  Boardman  v.  Wood- 
man, 47  N.  II.  120  ;  Frere  v.  Peacocke,  1  Bob.  Ecc.  442. 

2  Boardman  v.  Woodman,  47  N.  H.  120  ;  Forman's  Will,  54  Barb. 
274 ;  Frere  v.  Peacocke,  1  Rob.  Ecc.  442. 

3  Bundy  v.  McKnIght,  48  111.  502,  512  ;  Merrill  v.  Rolston,  5  Redf. 
220. 

4  American  Seaman's  Friend  Society  v.  Hopper,  33  N.  Y.  619 ; 
Phillips  V.  Clvirter,  1  Demarest,  533. 

5  Turner  v.  Hand,  3  Wall.  Jr.  88, 120.  Cf.  Frere  v.  Peacocke,  1  Rob. 
Ecc.  442  ;  ^'ichols  v.  Binns,  1  Swab.  <fe  T.  239. 

6  Phillips  V.  Charter,  1  Demarest,  533 ;  Trumbull  v.  Gibbons,  22 
N.  J.  117.    Cf.  Shorb  v.  Brubaker,  94  Ind.  Ifio. 

7  1  Redfield  on  Wills,  7! ;  Wharton  &  Stille's  Med.  Jur.  ?29,  n.; 
Frere  v.  Peacocke,  1  Rob.  Ecc.  442.  But  see  Nichols  v.  Binns,  1  Swab. 
&  T.  239. 

8  Hite  V.  Sims,  94  Ind.  333,  336.  A  derangrement  of  any  of  the 
specitil  senses,  sight,  hearing,  etc.,  may'cause  illusions  or  delusions 
which  are  not  insane.  Cf.  Wharton  A  Stille's  Med.  Jur.  ^  55;  The 
Athenaeum,  Jan.  17, 1380 ;  26  Journ.  Ment.  Sci.  147. 

9  Clark  1'.  Ellis,  9  Or.  128. 

10  Smith  V.  Tibbitt,  Law  R.  1  Pro.  &  D.  398  ;  Waring  v.  Waring,  6 
MooreP.  C.  C.  341. 

11  8m ee  r.  Smee,  5  Prob.  T)iv.  81 ;  Banks  v.  Goodfellow,  Law  R.  5 
Q.  B.  549 ;  Boaghtou  v.  Knight,  Law  R.  3  Pro.  <fe  D.  64. 

12  Hite  i\  Sims,  94  Ind.  333,  335  ;  Eraser  v.  Jennison,  42  Mich.  206  : 
Lee  V.  Scudder,  31  N.  J.  Eq.  6:13 ;  Rice  v.  Rice,  60  Mich.  448  ;  Dunham's 
Appeal,  27  Conn.  192;  Wharton  A  Stille's  Med.  Jur.  |3o:  citing, 
Robinson  v.  Adams,  62  Me.  360 ;  Colt  v.  Patchen,  77  N.  Y.  5:«  ;  Bonard's 
Will,  Hi  Abb.  Pr  N.  S.  128  ;  Thompson  v.  Quimby,  2  Bradf.  449  ;  S.  C. 
nom.  Thompson  v.  Thompson,  21  Barb.  107;  La  Bau  v.  Vanderbilt,  3 
Bedf.  384 ;  Lathrop  v.  Board  of  Foreign  Missions,  67  Barb.  5iK) ; 
American  Seaman's  Friend  Society  v.  Hopper,  43  Barb.  025 ;  Tawney 
«.  Long.  76  Pa.  St.  106 ;  Lee  v.  Scudder,  31  N.  J.  Eq.  633 ;  Brown  v. 
Ward,  bii  Md.  376 ;  Gardner  v.  Lamback,  47  Ga.  169 ;  Cotton  v.  Ulmer, 
45  Ala.  378  ;  JohnsOn  v.  Moore,  1  Lltt.  371  ;  James  v.  Langdon,  7  Mon.  B. 
193  ;  Gtiss  V.  Gass,  3  Humph.  278  ;  Benoist  v.  Murrin,  68  Mo.  307  ;  Cole's 
Will,  43  Wis  17:) ;  Flanagan  v.  Fenlayson,  18  Am.  Jour.  Insan.  249 ; 
Bovd  V.  Ebv,  8  Watts,  66;  Crum  v.  Thornby,  47  111.  192;  Leech  v. 
Leech,  4  Am.  L.  J.  N  S.  179 ;  Boardman  v.  Woodman,  47  N.  H.  120. 
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13  Drlnkhoose's  Estate,  14  Phlla.  291 ;  Merrill  v.  Rolston,  6  Redf .  220 ; 
Killer  t;.  White,  6  Bedf.  H20 ;  Tlllel's  Estate,  Myrick's  Prob.  12 ;  Cotton 
V.  Ulmer,  45  Ala.  378 ;  Denson  v.  Beazley,  34  Tex.  191 ;  Benolst  v. 
Murrln,  58  Mo.  907 ;  Stackboase  v.  Hortori,  15  N.  J.  £q.  202 ;  Latbrop 
V.  Borden,  5  Hun,  500 ;  Evans  v.  Arnold,  52  Qa.  169 ;  Lucas  v.  Parsons, 
24  Oa.  640. 

14  Brinton's  Estate,  13  Pblla.  259. 

15  Edge  V.  'Edge,  38  N.  J.  Eq.  211. 

16  Holllnger  v.  Syms,  37  N.  J.  Eq.  221. 

17  In  re  Cole's  Will,  49  Wis.  179. 

18  Schlldnecht  v.  Bompf,  (Ky.  1887  May  5>. 

19  Morse  v.  Scott,  4  Demarest,  507. 

20  Stackhouse  v.  Horton,  15  N.  J.  Eq.  202, 228 ;  citing.  Greenwood's 
Case,  13  Ves.  Jr.  89 ;  Den  v.  Clark,  1  Add.  Ec.  B.  274 ;  Heath  v.  Watts, 
Prerog.  1798,  Deleg.  1800. 


108.  Of  aversion,  to  kindred  at  evidence  of  delosions.  — 
Violent  and  groundless  prejudices  against  the  natural 
objects  of  afiection,  which  influence  the  dispositions 
of  a  will,  are  not  necessarily  evidence  of  insane  de- 
lusions, but  taken  in  connection  Avith  other  facts  have 
a  strong  tendency  to  sliow  such  a  condition  of  mind.^ 
But  insanity  is  not  to  be  inferred  from  the  fact  of  aver- 
sion to  a  wife,  with  whom  the  testator  bad  never  lived 
in  harmony.*  And  the  mere  fact  that  a  testator  dis- 
inherits a  child  is  no  evidence  that  he  was  insane  or 
entertained  delusions  respecting  his  child.'  Nor  did 
giving  the  bulk  of  an  estate  to  reduce  the  national  debt 
indicate  testamentary  incapacity  in  one  who  had  no 
legitimate  kindred  who  were  thereby  disappointed.* 
Under  the  Louisiana  Code,'^  evidence  is  not  admissible 
to  show  that  the  dispositions  of  a  will  were  made  through 
"  hatred,  anger,  suggestion,  or  captation." 

1  Nicholas  v.  Kershner,  20  W.  Va.  251  ;  Lamb  v.  Lamb,  105  Ind. 
456 ;  Lucas  v.  Parsons,  24  Ga.  640 ;  Evans  v.  Arnold,  52  Ga.  1P9 ;  Cotton 
V.  Ulmer,  45  Ala.  378 ;  Florey  v.  Florey,  24  Ala.  241 ;  Jenkes  v.  Smith- 
field,  2  B.  1. 255  ;  Stanton  v.  Wetherwax,  16  Barb.  259  ;  Colt  v.  Patchen, 
77  N.  y.  533 ;  Stackhouse  v.  Horton,  15  N.  J.  Eq.  202;  Cole's  Will,  49 
Wis.  179 ;  Boughton  v.  Knight,  Law  B.  3  Pro.  A  i>.  61 ;  Dew  v.  Clark, 
3  Add.  Ec.  B.  79. 

2  Phillips  V.  Charter,  1  Demarest,  538. 

3  Bombgardner  v.  Andrews,  55  Iowa,  638. 

4  In  re  Lewis,  33  N.  J.  Eq.  219. 

5  La.  Bev.  Civ.  Code  (1875),  {  1492. 
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2  104.    Of  eeoentrioity,  lupentition,  etc.,  at  eTldenoe  of 
insanity, —Although  the  existence  of  delusions  is  the 
true  criterion  of  legal  insanity,  frequent  attempts  have 
been  made  to  show  by  means  of  evidence  of  other  facts 
that  testators  were  mentally  incapable  of  making  a 
rational  disposition  of  their  property  by  will.    But  the 
decisions  have  been  almost  entirely  uniform  in  ruling 
such  evidence  to  be  insufficient.    For  example,  caprice, 
f retf ulness,  suspicious  irritable  temper,^  wilfulness,  jeal- 
ousy,' peculiar  beliefs  as  to  the  future  state,*  or  in  other 
matters,^  belief  in  mesmerism,  clairvoyance,  magic, 
and  occasional  diabolic  visitation,'  in  witchcraft,"  or 
in  spiritualism  J  or  the  existence  of  other  like  foolish 
ideas,'  have  all  been  decided  insufficient  of  themselves 
to  show  insanity  or  want  of  testamentary  capacity. 
The  court  cannot  say,  as  matter  of  law,  that  a  person  is 
insane  because  he  holds  the  belief  that  he  can  com- 
municate with  spirits,  and  is  advised  and  directed  by 
them  in  his  business  transactions,  and  in  the  disposal 
of  his  property.*    The  existence  of  prejudices  and  ani- 
mosities in  the  testator's  mind  will  not  in  itself  destroy 
Ms  testamentary  capacity;  and  although  unfounded, 
the  instrument  will  not  be  avoided  thereby,  unless 
their  existence  has  been  used  to  impose  a  fraud  upon 
him.^<>    Eccentricity  of  habit  or  thought  does  not  de- 
prive a  person  of  the  power  of  making  a  testament ;  ^i 
nor  is  it  sufficient  evidence  of  insanity  that  the  testator 
afterwards  committed  suicide.^'    Weakness,  or  occa- 
sional foolishness,  or  lacking  the  average  mental  capac- 
ity of  his  neighbors,  does  not  indicate  testamentary 
incapacity."    So,  also,  want  of  memory,  vacillation  of 
purpose,  credulity,  vagueness  of  thought,  may  all  exist 
in  connection  with  testamentary  capacity ;  ^*  nor  would 
incapacity  be  shown  by  a  mere  inability  to  remember 
the  pames  of  relatives  not  immediately  in  the  testator's 
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presence;'*  neither  can  incapacity  be  inferred  from  a 
feeble  condition  of  mind  and  body,  nor  from  the  fact  of 
great  age.** 

1  In  re  Blakely's  Will,  48  Wis.  294. 

2  Coit  V.  Patchen,  77  N.  Y.  533. 

8    Bonard'8  Will,  16  Abb.  Pr.  N.  S.  128. 

4  Denson  v.  Beazley,  34  Tex.  lui ;  Thompson  v.  Qulmby,  2  Bra/U, 
449. 

6  Thompson  v.  Thompson,  21  Barb.  107:  Turner  v  Hand,  3  Wall, 
Jr.  88, 120. 

6  Sohildnecht  t*.  Rompf  (Ky.  1887,  Mav  5);  I^eeoh  v.  Leech,  4  Am. 
L.  J.  N.  S.  179;  Addiugton  v.  Wilson,  5  Ind.  137;  Kelly  v.  Miller,  39 
Miss  1». 

7  Otto  V  Doty,  61  Iowa,  23 ;  Smith's  WiU,  62  Wis.  543 ;  .%  Am.  Rep, 
428,  n. 

8  Thompson  v.  Thompson,  21  Barb.  107. 

9  Brown  t-.  Ward,  53  Md.  378 ;  36  Am.  Rep.  422. 

10  Carter  v.  Dixon,  63  Ga.  82. 

11  Ga.  Code  (1861),  ?  2376 ;  Ga.  Code  (1882),  i  2408  ;  In  re  Blakely's 
Will,  48  Wis.  294. 

12  El  wee  r.  Fergruson,  43  Md.  479;  Brooks  v.  Barrett,  7  Pick.  94; 
Duffleld  V.  Robeson,  2  Har.  (Del.)  375  ;  Burrows  v.  Burrows,  1  lla^gr* 
Ecc.  109. 

13  Rice  V.  Rice,  50  Mich.  448. 

14  nopple's  E.state,  13  PhUa.  259. 

15  Kramer  v.  Welnert  (Ala.  1S87). 

16  Cornwell  v.  Biker,  2  Demarest,  354.  Testamentary  capacity 
being  a  question  of  fact,  many  of  the  cases  turn  upon  the  sufliciency 
of  the  evidence,  involving  many  minute  details  disproportloned  in 
value  to  the  space  required  to  report  them.  Cases  In  which  the 
facts  were  held  insufllcient  to  show  want  of  capacity :  Fraser  v. 
Jennison,  42  Mich.  206,  ns  to  loss  of  natural  affection  ;  in  re  Lewis* 
Will,  51  Wis.  101,  as  to  will  made  between  two  epileptic  fits;  Coit  v. 
Patchen,  77  N.  Y.  533,  as  to  discrimination  between  children  ;  In  re 
Andrews,  33  N.  J.  £q.  514,  as  to  opinions  of  experts;  Dickie  v.  Van 
VIeok,  5  Redf.  281 ;  Bristed  v.  Weeks,  5  Redf.  629 ;  Lcps  v.  Myer.  5 
Redf.  628  ;  Collins  v.  Osborn,  34  N.  J.  Ed.  SH  ;  In  re  Lewis,  33  N.  J.  Eq. 
219.  Cases  In  which  the  facts  were  sufficient :  Townsend  v.  Bogart,  5 
Redf.  93 ;  Muller  v.  St.  Louis  Hospital,  73  Mo.  242  ;  Delafield  v.  Parish, 
25  N.  Y.  9. 

§105.  Of  tho  admissibility  of  evidence.  — Cases  involv- 
ing the  admissibility  of  testimony  to  establish  or  rebut 
an  allegation  of  testamentary  incapacity  may  be  ordi- 
narily classified  under  general  rules  of  the  law  of  evi- 
dence, of  which  it  is  not  necessary  here  to  give  detailed 
illustration.    But  the  issue  being  a  broad  one,  much 
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latitude  is  allowed,  and  it  has  even  been  said  that  all  the 
facts  of  the  testator^s  personal  history,  and  of  his  parents 
and  remoter  ancestors,  may  be  admitted  in  evidenced 
As  a  general  rule,  evidence  is  not  admitted  to  show  that 
a  testator's  intellect  was  not  so  vigorous  at  the  time  of 
executing  the  will  as  it  was  at  previous  periods  of  his 
life.'    But  where  the  issue  is  as  to  whether  testament- 
ary capacity  has  been  impaired  or  destroyed  by  sick- 
ness, a  non-expert  who  was  well  acquainted  with  the 
testator  both  in  sickness  and  health  may  be  allowed  to 
testify  that  he  saw  no  difference  between  his  mental 
conditions  in  sickness  or  in  health.'   That  relatives,  con- 
testing a  will  on  the  score  of  insanity,  made  no  effort  in 
the  testator's  lifetime  to  have  him  adjudged  insane,  is 
admissible.^    A  testator's  mental  condition  on  the  day 
before  is  admissible  to  show  the  condition  of  his  mind 
on  the  day  of  making  the  wuU.*    And  his  declarations, 
made  at  about  the  same  time  that  ho  executed  it,  are 
admissible  to  show  his  capacity  and  the  state  of  his  af- 
fections.'    In  determining  capacity,  the  manner  of  writ- 
ing and  spelling  the  testator's  name  may  be  taken  into 
account.'    Clear,  sensible,  and  perfectly  coherent  let- 
ters, written  by  the  testatrix  upon  business  and  other 
matters  within  the  year,  but  as  long  as  two  months 
before    making  the  will,  have    been    considered    en- 
titled to  considerable  weight.*    The  question  whether 
or  not  the  testator  was  an  eccentric  man  is  not  objec- 
tionable as  calling  for  a  conclusion  instead  of  a  fact.* 
The  fact  that  tlie  subscribing  witnesses  testify  agains% 
the  mental  capacity  of  the  testator  is  not  conclusive 
where  there  is  other  evidence  in  its  favor.'^    In  all  cases 
proof  of  testamentary  incapacity  must  be  reasonably 
certain;"  and  usually  the  fact  of  execution  is  sufii- 
cient  to  establish  the  validity  of  a  will.  But  if  the  testator 
be  suffering  from  any  infirmity,  something  more  will 
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be  required."  And  an  issue  of  devisavit  vet  non  will 
not  be  awarded  as  of  course  upon  the  suggestion  of  dis- 
puted facts,  having  been  refused  in  a  case  where  an 
aged  testator  devised  the  bulk  of  his  estate  to  one  daugh- 
ter, whose  husband  was  his  confidential  legal  adviser 
and  scrivener  of  the  will,  there  being  no  evidence  to 
support  the  charge  or  to  raise  a  doubt  of  mental  capac- 
ity."  But  an  issue  is  granted  when  there  is  evidence 
which  is  conflicting  upon  material  points.^*  The  fact 
that  there  is  a  mere  scintilLi  of  evidence  to  support  the 
allegation  of  testamentary  incapacity  does  not  entitle 
the  contestants  to  have  the  issue  submitted  to  the  jury, 
where  the  inherent  probabilities  in  favor  of  the  will  are 
siich  that  no  verdict  against  it  could  be  properly  sus- 
tained.i^  The  probate  of  a  will  of  personalty  is  conclu- 
sive upon  the  question  of  the  capacity  of  the  testator.^* 

1  Ross  V.  McQulston,  45  Iowa,  145 ;  Baxter  v.  Abbott,  7  Gray,  71 ; 
Ooughlln  V  Poulson,  2  McAIl.  308. 

2  Ellis  V.  Ellis,  133  Mass.  4^0 ;  Legs  v.  Myer,  5  Redf.  628 ;  Ex  parte 
Holyland,  1 1  Ves.  10.  Of.  McPhersou^s  Appeal  (Pa.  1887),  U  Aa  Ttep. 
205. 

3  Severln  v.  Zack,  55  Iowa,  28. 

4  Irwin  v.  West,  81  Pa.  fit.  157. 
6   Dyer  v.  Dyer,  87  Ind.  18. 

6  Rule  V.  Manpin,  84  Mo.  587. 

7  McMechen  v.  McMechen,  17  W.  Va.  68S. 

8  In  re  Blakely's  Will,  48  Wis.  294. 

9  Fraser  v.  Jen  nison ,  42  Mich.  208. 

10  Martin  v.  Perkins,  56  Miss.  201. 

11  Chase  v.  Whians,  59  Md.  475 ;  Grabbs  v.  McDonald,  91  Pa.  St.  236. 

12  Hyatt  t».  Lunnln,  1  Deniarest,14  ;  Herbert  v.  Berrier,  81  Ind.  1  ; 
Greenwood  v.  Cllne,  7  Or.  17  ;  Bartee  v.  Thompson,  8  Baxt.  508.  cy. 
Frear  t.  Williams,  7  Baxt.  650 ;  Kay  v.  HoUoway.  7  Baxt  575.  It  has 
been  held  in  Illinois,  that  where  a  bill  is  filed  to  set  a  will  aside,  the 
burden  of  sustaining  it  is  cast  upon  those  averring  its  validity:  Tate 
V.  Tate,  8.»  111.  42. 

13  Harrison's  Appeal,  100  Pa.  St.  468. 

14  Sohwilke's  Appeal,  100  Pa.  St.  628. 

1!>  Burdon's  Will,  14  Phlla.  »12 ;  McPher8on»8  Appeal  (Pa.  1887),  11 
Atl.  R  p.  205.  Of.  In  re  Hardy's  Will,  :2  Phlla.  22;  In  re  Colgate's 
Will,  12  Phlla.  48  ;  Dyre's  Estate,  12  Phlla.  156. 

16  Vermon t  Baptist  Convention  v.  Ludd,  59  Vt.  6;  WllllHma*  Ez'rs, 
477 ;  Noel  V,  Wells,  I  Sid.  859. 


191  WHO  MAY  MAKE  A  WIIX.  {  106 

I  106.    Of  the  admiitibility  of  the  opinion  of  witnafses. 
On  the  question  of  testamentary  capacity  the  witnesses 
are  not  ordinarily  allowed  to  express  an  opinion,  but 
mast  confine  themselves  to  facts.^    To  this  general  rule, 
however,  there  are  exceptions.    Thus,  a  witness  who  is 
also  an  attesting  witness  to  the  will  may  express  an 
opinion  as  to  the  testator's  sanity  or  insanity  at  the 
time  of  making  the  will ; '  it  has  even  been  said  that  lie 
may  do  so  without  stating  the  facts  upon  which  the 
opinion  is  based.*    So,  too,  a  witness  may  give  an  opin- 
ion as  to  the  testator's  capacity  to  malce  an  intelli- 
gent disposition  of  his  property  by  will,  this  not  being 
considOred  equivalent  to  expressing  an  opinion  as  to 
capacity  to  make  a  valid  will ;  *  and  he  may  say  whether, 
in  his  opinion,  the  testator  had  mind  enough  to  Judge 
reasonably  of  the  kind  and  value  of  the  property  he 
purposed  to  devise.^    The  curator  of  one  adjudged  in- 
sane may  say  whether  he  ever  obser^'^ed  any  fact  which 
lead  him  to  infer  that  there  was  any  derangement  of 
intellect.'    And  the  opinions  of  persons  acquainted  with 
the   testator's   business  and   social  habit  is  admissi- 
ble.^   A  neighbor  who  had  known  the  testator  for  a 
long  time,  and  had  often  dealt  with  him   and  eon- 
versed  with  him  before  and  after  the  making  of  the 
will,  is  competent  to  give  an  opinion  as  to  the  sound- 
ness of  his  mind.B    Where  it  was  in  evidence  that  a 
Komish  priest,  versed  in  physiology  and  psychology, 
and  daily  required  to  exercise  his  judgment  upon  the 
question  of  mental  condition,  had  examined  the  testa- 
trix to  learn  whether  she  was  in  a  proper  condition  of 
mind  to  make  a  confession,  it  was  held  that  he  was 
competent  to  give  an  opinion  as  to  her  mental  condi- 
tion.'   "Wherever  the  particulars  are  quite  numerous, 
a  witness  is  allowed  to  testify  what  he  knows  as  the 
result  of  his  observation  of  facts,  and  thus  to  testify 
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to  the  general  fact  rather  than  to  recite  every  circum- 
stance that  conduces  to  that  knowledge This 

rule  has  been  very  generally  in  this  country  applied  to 
the  case  of  insanity."  It  prevailed  in  the  ecclesiastical 
courts  of  England,  but  not  in  their  courts  of  common 
law.  It  has  always  prevailed  in  Connecticut.^^  In 
Georgia,  a  witness  after  stating  the  facts  may  e-spress 
an  opinion  founded  on  them  ;"  so,  too,  in  North  Caro- 
lina.-2  Experts  in  the  knowledge  and  treatment  of 
mental  diseases,  or  the  physician  attending  the  testa- 
tor, may  express  an  opinion."  But  it  is  always  best 
that  a  medical  expert  should  state  the  facts  upon  which 
his  opinion  is  founded,  and  in  dome  cases  it  has  been 
required  that  he  should  do  so."  The  opinion  of  an 
expert  cannot  be  asked  on  hypothetical  facts  not  proven 
in  the  case  at  bar.^*  And  one  who  is  neither  an  attest- 
ing witness  nor  an  expert  cannot  give  an  opinion  of  the 
testator's  mental  condition,  based  upon  facts  not  wit- 
nessed by  himself.^*  Expert  testimony  as  to  mental 
condition  has  been  said  to  have  but  little  weight  in 
rebuttal  of  evidence  of  acts  of  the  testator,  wholly  in- 
consistent with  the  hypothesis  of  testamentary  inca- 
pacity." It  cannot,  however,  afterwards  be  shown  that 
experts  had  no  understanding  of  the  true  criterion  of 
testamentary  capacity,  thereby  to  disturb  the  verdict 
or  judgment.^B  Medical  books  are  not  admissible  in 
evidence.^* 

1  Oehrke  v.  The  State.  13  Tex.  568 ;  O'Brien  v.  People,  36  N.  Y. 
276,  282;  dapp  v.  Fullerton,  34  N.  Y.  190,  1S5;  De  Witt  v.  Barley,  0 
N.  Y.  371  ;  S.  C.  17  N.  Y.  340 ;  Van  Pelt  v.  Van  Pelt,  :»  Barb.  i:*l,  141  ; 
Robinson  v.  Adams,  62  Me.  :«9,  410 ;  Wyman  v.  Oould,  47  Me.  169.  Cf. 
Rtute  V.  Pike,  41)  N.  H.  309,  and  cases  cited  ;  Delafleld  v  Parish,  '-S 
N.  Y.  9,  37,  38.    Contra,  Hardy  v.  Merrill,  56  N.  H.  227. 

2  De  Witt  V.  Barlev,  9  N.  Y.  371  ;  May  v.  Bradlee,  127  Mass.  414, 421 ; 
NHsh  V.  Hunt,  116  Mass.  2:r7, 251 ;  Barker  v.  Comius,  110  Mass.  477, 487; 
Hastings  v.  Rider,  91)  Mass.  622. 

8    Robinson  v.  Adams,  62  Me.  369. 

4  In  re  Pinney's  Will,  27  Minn.  280. 

5  Bost  V.  Bost,  87  N.  C.  477. 
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6  May  V.  Bradlee,  127  Mass.  414. 

7  Brooks*  Estate,  54  Cal.  471. 

8  Byman  v.  Crawford,  86  Ind.  282. 

9  Toome*s  Estate,  54  CaL  600 ;  85  Am.  Bep.  8S. 

10  Dnnham's  Appeal,  27  Conn.  192, 196. 

11  Potts  V.  House,  6  Qa.  324. 

12  Clary  v.  Clary,  2  Ired  78. 

13  May  v.  Bradlee,  127  Mass.  414, 42L 

14  Hastingrs  v.  Blder,  99  Mass.  622 ;  Hathron  v.  King,  8  Man.  871 ; 
Dickinson  v.  Barbf'r,  9  Mass.  227 ;  Clark  v.  8tatevl2  Ohio,  488 ;  Baxter 
V.  Abbott,  7  Gray,  71 ;  Gibson  v,  Gibson,  9  Yerg.  829. 

15  Potts  V.  House,  6  Ga.  324 ;  DaflAeld  t*.  Bobeson,  2  Har.  (Del.)  385 ; 
Harrison  v.  Bowan,  3  Wash.  C.  C  687;  In  re  Ames,  51  Iowa,  5.16: 
Harst  V.  C.  B.  I.  <ft  P.  B.  Co.  49  Iowa,  76, 79 ;  Common w.  v.  Bloh,  14 
Gray,  336 ;  Gibson  v.  Gibson,  9  Yerg.  829. 

16  Bell  V.  McMaster,  29  Han,  272 ;  Appleby  v.  Brock,  76  Mo.  814 ; 
In  re  Boss,  87  N.  Y.  5U 

17  Burley  v.  McGongb,  115  111.  11. 

18  Appleby  V.  Brock,  76  Mo.  314. 

19  Ware  tr.  Ware.  8  GreenL  4^ 
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CHAPTER  IX. 

* 

OP  FRAUD  AND  UNDUE  INFLUENCE. 

}  107.  The  general  rule. 

{  106.  Devises  to  one  standing  in  a  fiduciary  relation. 

8  109.  The  same  subject  continued. 

Ilia  Of  senility. 

I  111.  Of  lawful  influence. 

8  112.  Distinction  between  the  influence  of  a  wife  and  a  mistress. 

8  113.  Of  unnatural  dispositions. 

{  ;114.  Of  the  admissibility  of  evidence. 

I  115w  Of  the  admissibility  of  the  testator's  declarations. 

{  116.  Of  knowledge  of  the  contents  of  the  instrument. 

§  107.  Oeaeral  mle.  —  "The  very  nature  of  a  will  pe- 
qnires  that  it  should  be  freely  and  voluntarily  executed ; 
hence,  anything  which  destroys  this  fredom  of  volition 
invalidates  a  will,  such  as  fraudulent  practices  upon 
testator's  fears,  affections,  or  sympathies;  duress,  or 
any  undue  influence  whereby  the  will  of  another  is 
substituted  for  the  wishes  of  the  testator ; ''  ^  and  *'  a 
will  procured  by  misrepresentations  or  fraud  of  any 
kind,  to  the  injury  of  the  heirs  at  law,  is  void."  '  This 
is  the  doctrine  of  the  common  law,  and  it  has  become  a 
part  of  the  statutory  law  of  Georgia,  California,  Dakota, 
Montana,  and  Utah,  and  similar  enactments  exist  in 
Ohio  and  Illinois.'  The  influence  on  account  of  which 
a  testament  will  be  disavowed  must  have  been  such  as 
to  have  destroyed  freedom  of  action,  and  have  consisted 
of  coercion  or  importunities  which  could  not  be  re- 
sisted,^ destroying  the  free  agency  of  the  testator,'  and 
so  overpowering  his  volition  as  to  produce  a  disposition 
of  the  property  which  he  would  not  have  made  if  left 
free  to  act."  The  various  means  employed  to  influence 
testators  unduly  are  too  numerous  for  specific  mention ; 
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but  whatever  destroys  free  agency,  and  constrains  a 
person  to  do  what  is  against  bis  will,  and  what  he 
would  not  do  if  left  to  himself,  is  undue  influence, 
whether  the  control  be  exercised  by  phj'sical  force, 
threats,  importunity,  or  any  other  species  of  mental  or 
physical  coercion.  For  undue  influence  is  not  meas- 
ured by  degree  or  extent,  but  by  its  eftect.  If  it  is 
sufficient  to  destroy  free  agency  it  is  undue,  even  if  it 
is  slight.'  It  is  safe  to  say,  however,  that  evidence 
neither  of  kind  nor  unkind  treatment  can  alone  suffice 
to  establish  undue  influence.^  The  constraint  must  be 
present,  operating  upon  the  mind  of  the  testator  in  the 
very  act  of  making  the  will.'  Influence  exercised  some 
considerable  time  before,^**  unless  it  continue  until  the 
time  of  making  the  will,  is  not  considered  properly  to 
invsAidate  it.^^  So  that  evidence  of  the  relations  between 
a  husband  and  wife,  existing  eight  years  before  the 
making  of  the  will,  may  be  properly  excluded.^*  And 
influence  shown  to  have  existed  eleven  years  before  the 
execution  of  the  will,  with  no  proof  of  continuance,  is 
too  remote  to  be  considered  undue.*'  Moreover,  there 
can  be  no  undue  influence  unless  there  is  a  person 
incapable  of  protecting  himself  as  well  as  a  wrong-doer 
to  be  resisted."  The  influence  which  invalidates  a  will 
must  have  been  exercised  to  procure  the  making  or 
executing  of  the  will  itself ;  exerted  in  regard  to  some- 
thing else,  it  is  at  most  only  a  circumstance,  leading  to  a 
suspicion  that  it  may  have  been  exercised  in  connection 
with  the  will.'*  But  where  it  was  shown  that  the  prin- 
cipal beneficiary  had  acquired  dominion  over  the  testa- 
tor by  threats  of  violence  and  other  improper  means, 
the  burden  of  proof  was  upon  him  to  prove  that  he  did 
not  exercise  undue  influence  in  the  making  of  the  will.^^ 
Fraud  and  imdue  influence  in  procuring  one  legacy 
does  not  necessarily  invalidate  the  whole  will,  unless 
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the  bequost  be  so  connected  with  others  as  to  a£fect  the 
whole  scheme  of  disposition."  That  a  wife  requests 
her  husband  to  appoint  her  one  of  the  executors  of  his 
will  is  not  evidence  of  fraud  nor  undue  influence ;  nor 
the  fact  that  the  wife's  sisters,  one  of  whom  testator 
was  visiting,  procured  the  attendance  of  the  lawyer  of 
one  of  them  to  assist  the  testator's  lawyer  in  drawing 
the  disputed  will.^^  Where  objection  is  made  to  the  pro- 
bate of  a  will  on  the  ground  of  undue  influence,  the 
facts  constituting  it  should  be  stated,  so  that  the  court 
may  determine  whether  these  facts  constitute  in  law 
the  result  alleged.*'  While  fraud  and  undue  influence 
go  often  hand  In  hand,  they  are  not  necessarily  associ- 
ated ;  and  undue  influence  and  importunity,  sufficient 
to  invalidate  a  will,  may  be  exercised  without  the  exist- 
ence of  fraud,*  nay,  often  with  the  purest  intentions. 
Where  the  pleadings  allege  mental  unsoundness  and 
undue  influence,  the  former  having  been  shown,  it  is 
immaterial  whether  the  latter  was  exercised  or  not.^ 

1  Ga.  Code  (18G1),  ?  2369. 

2  Ga.  Code  (1361),  J  2370. 

8    Stimson's  Am.  Stat.-Law  (Jan.  1, 1886),  {  260S. 

.4   Lyman  V.  Conrey,  60  Md.  286. 

6  Hall  V.  Hall,  3S  Ala.  131 ;  Blakey  v.  Blakey,  83  Ala.  611 ;  Small  v. 
Bmall.  4  Greeiil.  223 ;  Watnpler  v,  Wampler,  n  Md.  540  ;  McMahOD  v, 
Bvan,  20  Pa,  8t.  329 ;  Eckert  v.  Flowry,  43  Pa.  St.  46 ;  Turner  v.  Chees- 
man,  15  N.  J,  Eg.  243 ;  Morris  t>,  Stokes,  21  Ga.  552 ;  Bollwasren  v. 
Bollwagen,  63- N.  Y.  504;  Childrens'  Aid  Society  v.  Loverldge,  70 
3S^.  Y.  387;  Gardiner  v.  Gardiner,  34  N.  Y.  155, 162;  Brick  %k  Brick,  66 
N.  Y.  144 ;  Coit  V.  Patchen,  77  N.  Y.  394  ;  Seguine  v.  Segruine,  3  Keyes, 
6r>?,  669;  Klnleside  t'.  Harrison,  2  Phlllim.  551 ;  Davis  v.  Calvert,  5 
Gill  «fe  J.  302 ;  Williams  v.  Goude,  I  Hagg.  Eoc.  577  ;  Armstrong  v. 
Huddlestone,  1  Moore  P.  C.  C.  478.  Cf,  Boyse  v,  Rossborough,  6  H.  L. 
Cas.  2 ;  Kewhovuie  v.  Godwin,  17  Barb.  236. 

6  Marx  v.  McGlynn,  88  N.  Y.  »57. 

7  Hay  dock  v.  Hay  dock,  83  N.  J.  Bq.  494. 

8  In  re  GlllpRple,  26  N.  J.  Eq.  623 ;  Twaney  v.  liong,  78  Pa.  St.  106 ; 
Tingley  v.  Cowgill,  48  Mo.  291. 

9  In  re  Shaw's  Will,  11  Phlla.  8L 

10  Wnlnwright's  Appeal,  89  Pa.  St.  222 ;  Thompson  v.  Kyner,  65 
Pa.  St.  S68 ;  Eckert  v.  Flowry,  43  Pa.  St.  417 ;  McMahoQ  v,  Ryan,  21 
Ptt,  St.  329. 
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11  Boyse  v.  Rossborough,  6  H.  L.  Cas.  2, 61 ;  Rossborough  v.  Boyse, 
8  Ir.  Vh,  489.  510. 

12  Batch  elder  v.  Butchelder,  139  Mass.  1. 

13  Ketcbuni  v.  Stearns,  76  Mo.  396. 

14  lAtham  r.  Udell, -^  Mich.  238. 

15  Eckert  v.  Flowrv,  43  Pa.  St.  417 ;  Eckert  v.  Eckert,  40  Pa.  St.  46 ; 
McMahon  v.  Ryan,  21  Pa.  8t  «2J  ;  Rutherford  v.  Morris,  77  111.  397  ; 
Jones  r,  Goodrlbh.  5  Moore  P.  C.  C.  16, 40. 

16  Gay  v.  GllUlan, 92  Mo.  250. 

17  Harrison's  Appeal,  48  Conn.  202  ;  Florey  v  Florey,  24  Ala.  241 ; 
Baker's  Will,  2  Redf.  179:  Tiruleston  v.  D' Alton,  1  Dow.  &  V.  85; 
Hlppesley  v.  Homer,  Turn.  &  R.  48,  n.;  Guillamore  v.  O'Grady,  2 
Jones  &  L.  210;  Haddock  v.  Trotman,  1  Fost.  &  F.  31;  Allen  v.  Mac- 
phersou,  1  H.  L.  Cas.  191. 

18  Black  V.  Foljambe,  39  N.  J.  Eq.  234. 

19  Myer's  Estate,  Myrlck's  Prob.  205.  Cf.  Taylor  r.  Nutte,  62  Md. 
842. 

20  Stewart  v.  Elliott,  2  Mackey,  307. 

21  Hannlgan's  Estate,  Myrlck's  Prob.  135.  Fraud  and  undue  influ- 
ence being  questions  of  fact,  many  of  the  cases  turn  upon  the  suf- 
ficiency of  the  evidence,  the  minute  details  of  which  cannot  be  here 


strong  V  Armstrong,  63  Wis  162,  and  Merrill  v.  Rolston,  6  Redf.  220, 
the  facts  were  Insufficient.  As  to  the  nature  of  fraud  and  undue 
influence  which  will  Invalidate  a  will,  see  Boyse  v.  Rossborough,  6 
H.  L.  Cas.  1 ;  Stulz  v.  Schaefle,  16  Jur.  909.  As  to  instructions  to  the 
Jury  concerning  undue  Influence,  see  Todd  v.  Fenton,  66  Ind.  25;  In 
re  Ames,  51  Iowa, 596. 604  :  Mowry  v.  Selbu,  2Bradf.  133, 147  ;  Coleman 
V.  Robertson,  17  Ala.  84;  Taylor  i».  Wilburn,  20  Mo.  ;«6 ;  Hanel  v, 
Hanel,  1  Duval  '203;  Rogers  v.  Diamond,  13  Ark.  474;  Thornton 
V.  Thornton,  39  Vt.  122 ;  Brown  v.  MoUistou,  3  Whart.  129. 

§  108.  Devises  to  one  standing  in  a  fidnciary  relation. — 
The  proponent  of  a  will  is  not  boand,  in  the  first  in- 
stance, to  prove  capacity  and  freedom  from  constraint. 
These  are  presumed,^  when  the  testator  is  of  sound 
mind.^  It  has  been  said  that  it  is  not  enough  to  show 
that  the  circumstances  attending  the  execution  of  the 
will  of  a  testator  of  sound  mind  are  consistent  with  the 
hypothesis  of  its  having  been  obtained  by  undue  in- 
fluence; that  tliey  must  be  shown  to  be  inconsistent 
with  a  contrary  hypothesis.''  And  certainly  until  some 
suspicious  circumstance  be  shown,  the  burden  of  proof 
is  upon  the  side  seeking  to  establisli  undue  influence.* 
Interest  and  opportunity  alone  are  not  sufflcient  to  raise 
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a  presumption  of  fraud  or  undue  influence.^  And  the 
general  rule  is  that  undue  influence  must  he  proven 
and  cannot  he  presumed/  Yet  there  are  certain  cases 
in  which  it  may  be  established  by  a  slight  degree  of 
evidence,  and  others  in  which  certain  facts  being  proven, 
it  will  rest  with  the  beneficiary  under  the  will  to  shew- 
affirmatively  the  absence  of  undue  influence.  Thus, 
taken  in  connection  with  other  facts,  it  is  often  a  cause 
of  suspicion  that  gifts  are  made  to  persons  standing  in 
confidential  or  fiduciary  relations  to  the  testator,  legal, 
religious,  and  medical  advisers,  the  scriviner  of  the  will, 
guardians,  trustees,  or  other  persons  having  the  ear  of 
the  testator.  But  in  these  cases  the  inference  is  one  of 
fact  to  be  drawn  by  the  jury,  and  not  a  presumption  of 
law;^  and  its  strength  will  depend  upon  the  circum- 
stances of  each  case.^  A  legacy  to  the  wife  of  one  stand- 
ing in  such  a  relation,  but  who  was  not  proven  to  have 
drafted  the  will,  nor  to  have  given  advice  as  to  its  pro- 
visions, nor  to  have  known  of  tlie  testator's  intention  to 
make  it,  was  not  vitiated  by  the  bare  existence  of  the 
relation.'  A  will  by  a  female  of  sixteen,  easily  in- 
fluenced and  in  poor  health,  made  in  favor  of  her 
guardian,  who  took  an  active  part  in  its  execution, 
was  subjected  to  close  scrutiny.^®  And  the  presump- 
tion of  undue  influence  arising  from  a  bequest  from 
a  ward  to  a  guardian,  extends  to  a  bequest  to  the  wife 
of  the  guardian.^^  A  large  bequest  to  an  attending 
physician  has  been  regarded  with  suspicion."  Evi- 
dence that  the  proponent  of  a  will  had  before  its  date 
and  after  an  inquest  been  appointed  conservator  of  the 
testator,  and  continued  to  act  in  that  capacity  up  to  the 
date  of  the  testator's  death,  is  admissible  on  the  question 
of  "fraud,  compulsion,  or  other  improper  conduct."" 
Undue  influence  of  a  husband  over  his  wife  is  more 
readily  presumed  than  that  a  wife  exercised  her  in- 
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fluence  unduly  over  ber  husband.^^  Where  a  testator, 
enfeebled  by  disease,  executed  a  codicil  prepared  by  his 
confijdential  adviser,  by  which  the  legacies  of  a  will 
made  In  full  vigor  of  mind  were  cut  down,  and  the 
difference  with  the  greater  part  of  the  residuary  estate 
was  given  to  his  adviser,  it  was  ruled  that  the  latter 
must  show  affirmatively  that  the  testator  knew  clearly 
what  he  was  doing,  and  that  his  mind  was  free  from 
undue  iniiuence.^^  To  sustain  a  will  in  favor  of  a  re- 
ligious adviser  to  the  exclusion  of  the  natural  objects  of 
the  testator's  bounty,  proof  of  the  bare  making  of  the 
will  is  not  sufficient ;  there  must  also  be  evidence  that 
the  testator  was  of  ordinary  intelligence,  that  he  acted 
voluntarily,  without  p>ersuasion,  and  that  he  made  fair 
provision  for  those  who  would  naturally  be  his  heirs.^* 
Where  a  convei*t  to  spiritualism  whose  life  was  dom- 
inated thereby,  and  who  was  influenced  by  the  person 
through  whom  he  had  embraced  that  belief  to  become 
alienated  from  his  wife  and  child,  and  to  make  a  will  in 
favor  of  his  adviser,  the  facts  were  considered  sufficient 
to  Justify  setting  the  will  aside." 

1  Herbert  v.  Berrier,  81  Ind.  1.  Controt  Delafleld  v.  Parish,  25 
N.  Y.  9,  34. 

2  Ewen  v.  Perrine.  5  Bedf.  640. 

3  Whelpley  v.  Loder,  1  Demarest,  368.  Contra,  Gay  v.  Glllilan 
(Mo.  1887),  5  8.  W.  Rep.  7. 

4  Webber  r.  Salllvan,  58  Iowa,  260.  Contra,  Delafleld  v.  Parish,  25 
N.  Y.  9,  34. 

5  Turnure  v.  Tumure,  35  N.  J.  Eq.  437. 

6  In  re  Martin,  98  N.  Y.  193;  Beekman  v.  Beekman,  2  Demarest, 
635. 

7  Horah  v.  Knox,  87  N.  C.  483. 

8  Bristed  v.  Weeks,  5  Bedf.  529.  As  to  a  wUl  in  favor  of  a  partner, 
see  Brooks'  Estate,  54  Gal.  471. 

9  Bristed  v.  Weeks,  5  Bedf.  529. 

10  Setter  v.  Straub,  1  Demarest.  264. 

11  Bridwell  v.  Swank,  84  Mo.  455. 

12  Cockcroft  v.  Bowles,  4  Notes  of  C.  237 ;  Jones  v.  Godrlch,  6 
Moore  P.  C.  C.  16 ;  Major  v.  Knlgbt,  4  Notes  of  C.  661,  Cf.  Barry  v. 
Butlin,  2  Moore  P.  C.  C.  16. 
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13  Critz  r.  Peerce,  106  111.  167. 

14  Marsh  v.  Tyrrell,  2  Uagg.  Ecc.  84. 

15  Yardley  v.  Cuthbertson,  10S  Pa.  St.  395 ;  Delafield  v.  Parish,  25 
N.  Y.  35. 

16  Marx  v.  McGlynn,  88  N.  Y.  357. 

17  Thompson  v.  Hawks,  14  Feci.  Rep.  902. 

I  109 .  The  same  sutg ect  continaed . — There  was  not  suf- 
ficient ground  for  presuming  undue  influence,  from  tho 
fact  that  a  testatrix  devised  her  real  estate  to  a  priest  ia 
trust  for  a  Romish  church  of  which  she  was  a  member, 
the  priest  attending  to  drawing  and  executing  the  will 
for  her  through  a  lawyer,  at  her  request,  the  will  being 
in  accordance  with  her  previously  declared  intentions, 
although  she  had  held  no  conversation  with  the  priest 
upon  the  subject  before  her  sickness.*  It  has  been  held 
that  an  attorney  who  has  been  the  testator's  legal  adviser, 
and  who  draws  a  will  containing  a  legacy  to  himself, 
must  show  affirmatively  the  absence  of  fraud  and  un- 
due influence.^  But  in  a  higher  court  in  the  same  case, 
it  was  said  that  there  is  no  presumption  of  fraud  and 
undue  influence  from  a  legacy  to  one  who  had  been  the 
testator's  legal  adviser  for  a  long  time,  and  who  ^'as  the 
scriviner  of  the  will.'  The  bare  facts  that  the  draughts- 
man was  made  executor,  and  that  his  relatives  received 
much  of  the  property,  do  not  of  themselves  raise  a  pre- 
sumption of  undue  influence.*  But  a  large  gift  to  the 
scriviner  of  a  will  often  excites  a  suspicion  of  fraud  or 
v)f  undue  influence,^  and  this  suspicion  is  strong  in  pro- 
portion to  the  amount  of  the  bequest.'  Yet  a  will  being 
drawn  by  a  confidential  friend  of  the  testator,  whose 
wife  was  a  beneficiaiy,^  does  not  necessarily  raise  a  pre- 
sumption of  undue  influence ;  neither  does  the  fact  that 
it  was  drawn  bv  a  favored  legatee.*  In  the  relation  of 
parent  and  child,  more  must  be  shown  by  the  contest- 
ants than  an  opportunity  for  unfair  dealing.'  But  it 
would  seem  that  a  large  bequest  to  one  in  any  of  these 
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confidential  relations  would  throw  tbo  burden  of  proof 
uix>n  him  to  show  that  the  testator  acted  voluntarily.*^* 
Still  the  language  of  the  will  itself,^*  or  circumstantial 
evidence,  may  overcome  the  presumption."  It  is  suCi* 
cient  if  the  court  or  jury  be  satisfied  that  the  testator 
was  not  imposed  upon,  that  he  understood  the  nature 
of  his  act,  and  the  dispositions  of  the  will.*'  Accord- 
ingly in  a  recent  case  in  Maryland,  it  was  ruled  that  it 
was  proper  to  refuse  to  instruct  the  jury  that  larp;e 
benefits  to  the  draftsman  is  always  a  suspicious  cir- 
cumstance of  more  or  loss  weight.**  Where  a  confi- 
dential relation  exists  between  the  principal  devisee 
and  the  testator,  and  they  live  together  in  the  same 
house,  it  is  not  easy  to  establish  an  allegation  of  undue 
infiuence  by  direct  or  positive  proof,  nor  is  it  necessary 
to  do  so.  But  while  circumstantial  evidence  (such  as 
disproportionate  gifts  to  one,  to  the  exclusion  of  others 
having  a  claim  upon  the  testator's  bounty)  is  not  to  be 
disregarded,  rash  conclusions  are  not  to  bo  drawn  there- 
from, and  such  evidence  must  be  of  a  satisfactory  and 
convincing  character,** 

1  Kf  rrigan  v.  Leonard  (N.  J.  1887,  Mar.  6).  Cf.  Marx  v.  McGlynn, 
4  Redf.  455. 

2  Post  V.  Mason,  26  Hun,  187. 

8    Post  V.  Mason,  91 N.  Y.  630 ;  43  Am.  Bep.  688L 

4  Carter  v.  I>lxon,  69  Oa.  82. 

5  Adair  v.  Adair,  90  On.  102;  Hughes  v.  Meredith,  24  Oa.  82S; 
Cramer  v.  Crumbuuffh,  *3  Md.  4'jI}  Uuttield  v.  Robeson,  2  liar.  (DeL) 
375,  'S&4 :  Patton  v.  Allison,  7  Humph.  320 ;  Tompkins  v.  Tompkins,  1 
Bail.  {r>  •  Puske  r.  Olatt,  2  Phillim.  323  ;  Durling  v.  Loveland,  2  (Jurt 
2io :  Baker  v.  Butt,  2  Moore  P.  C.  C.  317.  Cr.  Stein  v.  Wllainnski,  4 
Itedf .  4*1. 

6  Lee  V.  Dill,  11  Abb.  Pr.  214 ;  Butlln  v.  Barry,  1  Curt.  637 ;  Durnell 
V.  Corfleld,  1  Rob,  Ecc.  51, 64. 

7  Montague  v.  Allan,  78  Va.  602 ;  49  Am.  Rep.  384. 

8  Rnsling  v.  Busling,  80  K.  J.  £q.  603.  OontrQi  Estate  of  Byrne, 
Myrlck's  Pi  ob.  1. 

9  In  re  Martin,  98  N.  Y.  198. 

10    Meek  v.  Perry,  38  Miss.  190;  Ridell  v.  Johnson,  26  Gratt.  JS2; 
Harvoy  v.  Sullons, -18  Mo.  147;  Newhouse  v.  Clociwln,  17  Barb.  2u6  5 

Wright  v.  Howe,  7  Joa«s,  412 ;  Bxaea  v.  Pratt,  id  Plct^.  115 ;  WUsou  v. 
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Morati,  3  Bradf.  172 ;  Crispell  v.  Dubois,  4  Barb.  ViS ;  Boj'd  «.  Boyd,  6S 
Pa.  fit.  283 ;  Downey  v.  Murpbcy,  1  Dev.  A  B.  82, 90 :  Durling  v  Love* 
land,  2  Cart  225 ;  Ash  well  r.  Lcmi,  Law  K.  2  Pro.  <ft  D.  477 :  Grevllle 
V.  Tylee,  7  Moore  P.  C.  C.  S20 ;  Barry  r.  Butlin.  1  Curt.  6S7 ;  Walker  t»- 
Bmlth,  29  Beav.  394 ;  Paske  v.  Olatt,  2  Pblllim.  S23 ;  Delafleld  v.  Parish, 
25N.Y.9,3o. 

11  Coffin  v.  Coffin,  23  N.  Y.  9. 

12  Paske  v.  Olatt,  2  PhUllm.  825 ;  Insrram  v.  Wyatt,  1  Ham.  Ecc. 
894.  Of.  BilllnRhurst  v.  Vlckera,  1  PhUllm.  187 ;  Harvey  v.  SuUens,  46 
Mo.  147 ;  Bealf  v.  Mann,  5  Ga.  456;  Tyler  v.  Gardiner,  35  N.  Y.  659 ; 
HItchlngs  V.  Wood,  2  Moore  P.  C.  C.-855:  Carrt'.  McCamm,  1  Dev. 
&  l\.  276 ;  WatterHon  v.  Watterson,  1  Head,  1 ;  Barton  v.  Bobins,  S 
PhUlini.  455,  n.;  Wood  v.  Wood,  1  Pbllllm.  887. 

13  Barry  v.  Bntlin,  1  Curt.  (P7  ;  Dnffleld  v,  Bobeaon,2  Har.  (DeL) 
8&1 ;  Burn  ell  v.  Corfield,  1  Bob.  Ecc.  Si. 

14  Sterling  v.  Sterling,  64  Md.  138. 

15  Herster  v,  Herster  (Pa.  1SS7),  116  Pa.  St.  612. 

i  110.  Of  senility. — Another  circumstance,  which  in 
conjunction  witli  others  often  raises  a  suspicion  of  undue 
influence,  is  the  age  or  bodily  or  mental  infirmity  of  the 
testator.  For  exiamplel,  where  a  testator,  old  and  suffer- 
ing, at  the  solicitation  of  a  friend,  makes  a  will  in  his  favor 
which  revokes  a  previous  will  in  favor  of  his  relations 
executed  when  he  was  in  full  mental  and  bodily  health, 
there  is  sufficient  ground  for  an  issue  as  to  undue  influ- 
ence, and  the  burden  of  proof  is  upon  the  proponent  of 
the  later  will.^  Evidence  of  feebleness  and  decrepicity, 
detention  and  slanders  upon  beneficiaries  of  an  altered 
will,  throws  the  burden  of  proof  upon  the  proponents  of 
the  codicils.'  But  age  and  infirmity  alone  will  not  be 
deemed  a  cause  of  suspicion,  where  the  bequests  are  in 
accordance  with  the  usual  dictates  of  natural  affection. 
Thus  a  testatrix,  ninety«four  years  of  age,  without  near 
kindred,  made  a  will,  leaving  all  her  property  to  one 
who  had  sustained  toward  her  the  relation  of  a  daughter 
for  many  years.  Although  her  memory  had  failed  con- 
siderably, her  mind  was  not  shown  to  have  been  im- 
paired. In  view  of  all  the  facts,  it  was  decided  that  the 
will  should  not  be  set  aside  on  the  ground  of  undue 
influence,^    Slight  and  uncertain  evidence  will  not  e8« 
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tablish  undue  influence  (nor  mental  incapacity)  where 
the  testator,  although  seventy  years  of  age,  gave  intel- 
ligent directions  concerning  the  will,  and  was  possessed 
of  vigorous  intellect  at  the  time  it  was  made/ 

1  'Wilaon's  Appeal,  99  Pa.  St  546.    Cf,  Ewen  v.  Perrine,  6  Bedf.  ftM. 

2  Swenarton  v.  Hancock,  22  Hun,  38. 

3  Nor  on  the  ground  of  mental  Incapacity :  Wood's  Estate,  13 
PhUa.  2H8. 

4  Black  V.  Foljambe,  89  N.  J.  Eq.  284. 

I  111.  Of  lawfQl  inflnsiiee. — It  is  not  every  influence 
brought  to  bear  upon  a  testator  in  the  making  of  his 
will  that  is  to  be  regarded  as  undue.  That  which  is 
obtained  by  argument,  flattery,  persuasion,  appeals  to 
the  aflection,^  and  good  feeling  of  the  testator,  although 
influencing  his  better  Judgment,'  do  not  necessarily 
vitiate  the  will,  unless  his  free  agency  be  thereby  de- 
stroyed," notwithstanding  that  but  for  such  influence 
the  will  might  not  have  been  made.^  The  test  of  the 
unlawfulness  of  the  influence  is  its  eflect  upon  the 
testator's  free  agency ;  and  no  influence  is  undue  where 
free  agency  is  not  essentially  impaired.*  So  the  services 
of  a  friend  or  relative  of  a  testator  may  be  lawfully 
urged  as  an  argument  to  persuade  him  to  the  giving  of 
a  legacy  .•*  Something  is  due  to  the  dictates  of  humanity, 
and  it  must  not  be  said  of  the  child  who  attempts  to 
soothe  the  last  suflerings  of  her  parent,  that  she  is  guilty 
of  imposition,  even  if  the  charge  is  preferred  by  those 
who  have  shielded  themselves  from  suspicion  of  in- 
fluence by  carefully  abstaining  from  offices  of  aflection.^ 
And  a  wife  may  properly  influence  the  making  of  her 
husband's  will  for  her  own  benefit,  or  for  the  benefit  of 
others,  provided  she  do  not  act  fraudulently  or  extort 
benefits  from  her  husband  when  he  is  not  in  a  condition 
to  exercise  his  faculties  as  a  free  agent.^  Lawful  in- 
fluence, such  as  that  arising  from  legitimate  family  and 
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social  relations,  must  be  allowed  to  produce  its  natural 
results,  even  in  influencing  last  wills.  However  great 
the  influence  thus  generated  may  be,  it  has  no  taint  of 
unlawfulness  in  it ;  and  there  can  be  no  presumption  of 
its  actual  unlawful  exercise,  merely  from  the  facts  that 
it  is  known  to  liave  existed,  and  that  it  has  manifestly 
operated  on  the  testator's  mind  as  a  reason  for  his  testa- 
mentary dispositions.  Such  influences  are  natui*ally 
very  unequal  and  naturally  productive  of  inequalities 
in  testamentary  dispositions ;  and  as  they  are  also  lawful 
in  general,  and  the  law  cannot  criticise  and  measure 
them  so  a  j  to  attribute  to  them  their  proper  elTect,  no 
will  can  be  condemned  because  the  existence  of  such  an 
influence  is  proved,  and  because  the  will  contains  in 
itself  liroof  of  its  elTect.  It  is  only  when  such  influence 
is  unduly  exerted  over  the  very  act  of  devising,  so  as 
to  prevent  the  will  from  being  truly  the  act  of  -the  tes- 
tator, that  the  hwv  condemns  it  as  a  vicious  element 
of  the  testamentary  act.'  In  the  latest  case  on  this 
subject,  it  was  held  that  the  beneliciaries  of  the  will 
having  by  kind  olSces  and  congenial  intercourse  ac- 
quired considerable  influence  over  the  testatrix,  and 
having  requested,  or  "teased,"  her  to  make  provisions 
in  their  favor,  was  not  suflicient  to  establish  undue 
influence.^* 

1  wise  r.  FootG,  81  Kv.  10:  Bandy  »».  McKnljrht,  4S  Tid  IH)2,9]6, 
618;  Schofleld  v.  Wullcer,58  Mich.  96;  Elliott's  Will,  2  Murah.  J.  J, 
M>;  Sechrest  t».  Edwards, 4  Met.  (Ky.)  103;  Harrison's  Will,  1  Mon 
B.  3ol ;  Calvert  v.  Davis,  5  GUI  A  J.  :X)l ;  Gilreath  v.  OUreath,  4  Jones 
Eq.  142;  Tvler  v.  Gardiner,  :<5  N.  Y.  5.t»  ;  Yoe  r.  >rcCon1,74  III.  33. 
Even  threats  of  estrangement  and  non-intercourse  may  be  used: 
Moore  v.  Blauvelt,  13  N.  J.  Eq.  367. 

2  Tucker  v.  Field,  5  Redf.  153. 

8   Wise  V.  Foote,  81  Ky.  10  ;  Wait  v.  Breeze,  18  Hun,  403. 
4    Bundy  v.  McKnlght,  48  Ind.  f)02, 616, 618. 
6   Bundy  v.  McKnight,  48  Ind.  602. 

6  Estate  of  Williams,  18  Phiia.  802, 803. 

7  Estate  of  Williams,  18  Phila.  802,  803;  citing,  Miller  v.  Miller,  8 
Berg.  &  K.  28U  ;  Dean  v.  Negley,  6  Wright,  817. 
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8  Latham  v.  Udell,  88  Mich.  288 ;  Pierce  v.  Pierce,  38  Mich.  412; 
Hughes  V,  Murther,  'H  N.  J.  £q.  28S. 

9  Dean  r.  Xegley,  41  Pa.  St.  312,  317. 
10    McCulIoch  V.  Campbell,  43  Ark.  867. 

J  112.  IKstinction  Ttetween  the  inflnenoe  of  a  wife  and  of 
a  mlatreis.  —  A  wife  may  legitimately  use  her  influence 
with  her  liusband  to  induce  him  to  make  a  will  in  her 
favor,^  unless  there  is  proof  that  she  exerted  her  in- 
fluence in  an  espeoiai  degree  to  secure  advantages-  to 
lierself  to  the  injury  of  other  natural  objects  of  the  tes- 
tator's bounty .3  It  has  been  held  that  a  wife's  influence, 
in  order  to  be  considered  undue,  must  amount  to  coercion 
or  fraud.'  "  But  we  should  do  violence  to  the  morality 
of  the  law,  and,  theraforo,  to  the  law  itself,  if  we  should 
apply  this  rule  to  unlawful  as  well  as  to  lawful  rela- 
tions ;  for  we  should  thereby  make  them  both  equal  In 
this  regard  at  least,  which  is  contrary  to  their  very 
nature."*  Ordinary  influence  may  be  inferred  in  both 
cases,  where  the  nature  of  the  will  seems  to  imply  it; 
but  in  the  former  it  is  right  because  the  relation  is  law- 
ful ;  and  in  the  latter  it  may  be  condemned  because  the 
relation  is  unlawful.^  In  an  Indiana  case  in  point  it 
was  said :  *'  We  are  of  opinion  that  there  is  a  difference 
in  the  two  cases,  and  that  an  influence  when  exercised 
by  a  wife  might  be  lawful  and  legitimate,  but  which,  if 
exercised  by  a  woman  occupying  merely  an  adulterous 
relation  to  the  testator,  might  be  undue  and  illegitimate. 
This  must  be  so  from  the  very  nature  of  civilized  human 
society,  and  the  domestic  relations  of  life.'*  •  In  South 
Carolina,  if  a  testator  have  a  wife  and  legitimate  children, 
a  devise  or  bequest  to  a  mistress  or  bastard  is  void,  so 
far  as  it  exceeds  one-fourth  part  of  his  estate  after  pay- 
ment of  debts; 7  and  under  the  Louisiana  Code,  there 
are  restrictions  upon  gifts  to  natural  children  and  con- 
cubines,^  a  will  in  favor  of  a  mistress  being  in  that  State 
Beach  WrLLS.  — 18. 
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absolutely  void  as  against  public  policy,*  Althougli  tlie 
case  of  Dean  v.  Negley,  41  Pa.  St,  1^2,  is  often  cited  in 
support  of  the  position  that  no  prenuniption  of  law  of 
unduo  influence  is  raised  from  the  \nere  existence  of 
illicit  cohabitation,  yet  the  court  in  t\iat  case  used  the 
following  language :  "  If  the  law  always  suspects  and 
inexorabl}'  condemns  undue  intluenoo,  and  presumes 
it  from  the  very  nature  of  the  transaction  in  the  legiti- 
mate relations  of  attorney,  guardian,  and  trustee,  where 
such  persons  seem  to  go  beyond  tlieir  legitimate  func- 
tions, and  work  for  their  own  advantage,  how  much 
more  ought  it  to  deal  sternly  with  unlawful  relations, 
where  they  are,  in  their  nature,  relation^  of  influence 
over  the  kind  of  act  which,  is  under  investigation."  lo 
But  "it  is  extremely  difficult  to  state  in  the  abstract 
what  acts  will  constitute  undue  influence,  ,  ...  It  is 
sufficient  to  say,  that  allowing  a  fair  latitude  of  con- 
struction, they  must  range  themselves  uncjer  one  or 
other  of  these  heads — coercion  or  fraud,'*'' "  "  In  a  popu- 
lar sense,  we  often  speak  of  a  person  exercising  undue 
influence  over  another,  when  the  influence  certainly 
is  not  of  a  nature  which  would  invalidate  a  will.  A 
young  man  is  often  led  into  dissipation  by  following 
the  exanii)le  of  a  companion  of  riper  years,  to  whom  he 
looks  up,  and  wlio  leads  him  to  consider  habits  of  dis- 
sipation as  venial,  and  perliaps  even  creditable ;  the 
companion  is  then  correctly  said  to  exercise  an  undue 
influence.  But  if,  in  these  circumstances,  the  young 
man,  influenced  by  his  regard  for  the  person  who  lias 
thus  led  him  astray,  were  to  make  a  will,  and  leave  him 
everything  he  possessed,  such  a  will  certainly  could  not 
be  impeaclied  on  tlie  ground  of  undue  influence ;  nor 
would  the  case  be  altered  merely  because  the  companion 
had  urged,  or  even  importuned,  the  young  man  so  to 
dispose  of  his  property;  provided  only  that  in  making 
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such  a  will,  the  young  man  was  really  carrying  into 
effect  his  own  intention,  formed  without  either  coercion 
or  fraud/'"  And  the  bare  existence  of  an  improper 
influence  does  not  of  itself  raise  any  presumption  of 
undue  influence  having  been  exercised  ;^'  and  although 
the  existence  of  the  relation  becomes  an  important  con- 
sideration when  taken  in  connection  with  otiier  circnm. 
stances,  the  exercise  of  undue  influence  stUl  remains  a 
question  of  fact  for  the  jury." 

1  Ude  V.  Lide,  2  Biev.  403 ;  Small  v.  Small,  4  OreenL  223. 

2  O'Neftll  V.  Farr,  1  Blch.  80 ;  Thompson  r.  Fnrr,  1  Spear,  93 ; 
Rankin  v.  Rankin, 61  Mo.  2S)5 ;  Zimmerman  v.  Zimmerman,  2 1  Pa.  St. 
875 ;  Miller  t>.  Miller,  7  Serg.  ift  R.  2ff7 :  Hughes  v.  Hughes,  32  N.  J.  Eq. 
701 ;  Meeker  v.  Meeker,  73  111.  200. 

8   Boyse  v.  Roasborough,  6  H.  L.  Cas.  2. 

4  Dear.  v.  Negley .  41  Pa.  St.  312,  317 :  Denton  v»  Franklin,  9  Mon.  B. 
28  ;  Kesslnger  v.  Kesslnger,  37  Ind.  341. 

6    Dean  i\  Negley,  41  Pa.  St.  812, 318. 

6  Kesslnger  v.  Kesslnger,  37  Ind.  341,  843:  citing,  1  Redfl6ld  on 
Wills,  331-53:1;  Dean  v.  Negley,  41  Pa.  St.  312;  Monroe  v,  Barclay,  17 
Ohio  St.  302 ;  Deladeld  v.  Parish,  25  N.  Y.  9. 

7  S.  C.  Gen.  Stata.  (1882)  }}  1783,  1866 ;  Sthnson's  Am.  StaU  Law 
GTun.  1,1886  •,9  2615. 

8  La.  Rev.  Civ.  Code  (1876),  22  1481, 1488-1488. 

9  Gibson  V.  Dooley,  82  La.  An.  959. 

10  Dean  v.  Negley,  41  Pa.  St  312, 317. 

11  Boyse  v.  Rossborongh,  6  H.  L.  Cas.  6. 

12  Boyse  v,  Rossborough,  6  H.  L.  Cas.  6. 

13  Sunderland  v.  Hood,  84  Mo.  203 ;  Wainwright's  Appeal,  89  Fa. 
St.  220 ;  Reedy  v.  Ulrich,  69  Pa.  St.  177. 

14  Sunderland  v.  Hood,  84  Mo.  298 ;  Main  v.  Ryder,  84  Pa.  St.  217 ; 
Dean  v.  Negley,  41  Pa.  St.  817 ;  Farr  v.  Thompson,  Cheves,  37. 

§  lis.  OfTumatnraldispositionB.— These  suspicious  cir- 
cumstances dehors  the  instrument  may  be  heij^htened 
in  effect  by  the  provisions  of  the  will  itself ;  as  where  it 
shows  an  unaccountable  preference  for  one  child  above 
another,  or  where  a  large  portion  of  the  estate  is  devised 
away  from  those  whom  natural  affection  would  select 
as  the  beneficiaries  of  the  testator's  bounty.  Accord- 
ingly, we  find  it  held  that  when  the  testator's  mind  was 
very  feeble  at  the  time  he  executed  the  will,  rendering 
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him  liable  to  undue  Influence,  an  unnatural  and  un- 
reasonable disinheriting  of  one  who  would  naturally 
share  in  the  property  should  be  shown  to  have  been 
freely  and  intelligently  made.^  Thus,  if  a  father,  w^ith- 
out  apparent  cause,  disinherit  four  of  his  six  children, 
the  burden  of  proof  is  upon  the  two  taking  under  the 
will  to  show  the  absence  of  undue  influence.*  Where 
the  question  is  susceptible  of  doubt,  inherent  justice  of 
the  provisions  of  the  will  tend  to  solve  the  doubt  in 
favor  of  the  proponents.*  It  is  competent  to  show  that 
no  foundation  existed  for  the  exclusion  of  the  children 
of  a  first  marriage  from  participation  in  th^  ^ate.^  The 
facts  were  considered  sufficient  to  show  undue  influei^' 
in  a  case  in  which  a  bachelor,  over  seventy  years  of  age, 
while  in  a  moribund  condition,  executed  at  the  instance 
of  his  housekeeper  a  will  which  she  Jiad  had  prepared 
for  four  years,  which  gave  her  all  of  his  property,  and 
of  which  his  relatives  and  his  brother,  who  lived  in  an 
adjoining  house,  had  no  knowledge.^  So,  too,  in  a  case 
where  for  three  months  before  executing  her  will,  a  tes- 
tatrix m  feeble  health  was  in  personal  intercourse  with 
a  son  who  was  apparently  hostile  to  her  other  son,  and 
who  prevented  the  latter  from  visiting  his  mother ;  and 
under  these  circumstances  the  will  was  written  devis- 
ing her  whole  fortune  of  forty-flve  thousand  dollars  to 
the  former,  except  two  thousand  dollars  to  the  children 
of  the  latter.'  But  unequal  distribution  alone,  in  ab- 
sence of  1  roof  of  fraud  and  incapacity,  will  not  raise  a 
presumption  of  undue  influence.!  Thus,  in  a  case  in 
which  a  mother  gave  nearly  all  her  property  to  one  son 
who  was  on  confldential  terms  with  her,  and  assisted  in 
having  the  will  drawn  and  executed,  and  the  evidence 
showed  that  she  harbored  resentment  against  her  other 
son  on  account  of  certain  business  transactions  between 
them,  these  facts  were  not  considered  sufficient  to  estab- 
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lifih  undae  influence  over  a  testatrix  of  sound  mind,  in 
tlie  absence  of  proof  of  importunity  or  persuasion.*  In 
a  late  New  Jersey  case,  a  charge  of  undue  influence  was 
considered  not  to  be  sustained  by  the  fact  that  a  testator 
shortly  after  the  discharge  of  a  son  from  an  insane 
asylum,  where  he  had  been  placed  by  his  brothers  in 
good  faith,  revoked  a  devise  of  a  farm  to  him,  and,  by 
codicil,  gave  him  instead  an  annuity  of  a  hundred  dol- 
lars, and  thereafter  attempted  to  change  the  codicil,  but 
merely  for  the  purpose  of  increasing  the  annuity  to  two 
hundred  dollars.*  The  law  does  not  regard  as  improper 
the  presence  of  a  brother  nor  of  a  nephew  of  the  testator 
at  the  execution  of  the  instrument,  although  they  are 
legatees  under  the  will.^*  And  in  general,  it  may  be 
said  that  undue  influence  and  fraud  in  obtaining  the 
testator's  signature  to  an  instrument  other  than  that  in- 
tended by  him  to  be  signed  as  his  last  will,  are  not  to 
be  lightly  presumed;  and  when  the  evidence  in  sup- 
port of  such  charges  is  overcome  by  the  inherent  prob- 
abilities of  the  case,  a  will  is  not  to  be  rejected,  even 
at  the  suit  of  children  disinherited  without  apparent 
reason." 

1  Esterbrook  v.  Gardner,  2  Demarest,  643; 

2  Gay  V.  Ginilan  (Mo.  1887,  June  20).  Cf.  Klse  v.  Heath,  88  N.  J. 
£q.  2:19;  In  re  Andrews,  88  N.  J.  Eq.  ol-l. 

8  Estate  of  Williams,  13  Pblla.  802, 903,  citing,  Patterson  v.  Patter- 
son, 6  iSerg.  <&  K.  53. 

4   Mullen  v.  Heldermau,  87  N.  C.  471. 

8  Bayard  t'.  Conover,  31)  N.  J.  Eq.  244.  Cf.  Phipps  v.  Van  Kleecb. 
22  Hun.  541;  McCoy  v.  McCoy,  4  Bedf.  54;  Demmert  v.  Schnell,  4 
Bedl.  409. 

6  Dale  v.  Dale,  88  N.  J.  Eq.  274.    Cf.  Greenwood  v,  Cllne,  7  Or.  17. 

7  KItchell  V.  Beach,  85  N.  J.  Eq.  44«.  Cf.  Klse  v.  Heath,  38  N.  J. 
Eq.  230. 

8  Dale  v.  Dale,  36  N.  J.  Eq.  260. 

9  Conover  v.  Conover  (N.  J.  1887,  Mar.  5). 

10  Pennypacker  v,  Pennypacker  (Pa.  1887,  Mar.  14). 

11  Hagan  v.  Yates.  1  Demarest,  584;  Hubbard  v.  Hubbard,  7  Or.  42. 
Cf.  Herster  v.  Herster,  116  Pa.  St.  612. 
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§  114.  Of  the  admlBsibility  of  evidonoo. — It  has  beeii 
said  that  when  the  Issues  before  the  Jury  are  fraud  and 
undue  influence,  any  evidence,  however  slight,  tending 
to  prove  the  issues,  is  admissible.^  Accordingly,  we 
find  that  evidence  has  been  held  admissible,  which 
afibrded  an  insight  not  otherwise  obtainable  into  the 
private  history  of  the  family,  the  relations  of  the  testa- 
tor with  his  second  wife,  and  the  means  she  employed 
to  alienate  his  affections  from  the  children  of  bis  flrst 
wife.*  So  where  a  man  just  divorced  married  a  woman 
of  means,  who  died  a  few  weeks  after,  leaving  him  all 
her  property,  a  broad  latitude  of  inquiry  into  their  rela- 
tions before  and  after  marriage  was  considered  proper.* 
And  evidence  of  a  suit  brought  by  the  testator  against 
his  son  is  admissible  to  show  the  feeling  entertained  by 
the  deceased.*  Other  decisions,  however,  show  an  in- 
clination to  limit  the  inquiry  into  the  private  history  of 
the  testator.  Thus  in  Iowa,  it  is  held  that  evidence  of 
the  testator's  relations  to  his  second  wife  before  the 
death  of  the  first  is  inadmissible.^  And  in  Minnesota, 
the  court  refused  to  allow  it  to  be  shown  that  a  wife 
exercised  great  infiuence  in  controlling  the  testator  in 
ordinary  affairs.^  The  declarations  of  a  legatee  are  ad- 
missible to  show  that  he  exercised  undue  influence.^ 
But  where  other  parties  may  be  adversely  affected,  the 
declarations  of  a  legatee  made  either  before  or  after  the 
execution  of  a  will  are  not  admissible ;  nor  are  the  dec- 
larations of  an  executor  who  is  a  legatee  and  party  to 
the  record.®  Testimony  of  the  scrivener  that  the  testa- 
tor objected  to  the  insertion  of  the  name  of  a  beneficiary 
is  admissible  as  a  part  of  the  res  gestce,^  Where  the 
scrivener  took  immediate  charge  of  a  will  without  read- 
ing it  to  the  subscribing  witnesses,  and  when  call  for 
production  of  the  instrument  was  made  by  the  chil- 
dren, replied  that  they  should  not  "  mind  him,''  as  he 
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was  crazy,  it  was  considered  admissible  to  show  fraud 
and  undae  influence  J<^  In  Minnesota,  it  has  been  ruled 
that  evidence  shall  not  be  admitted  to  show  that  the  dis- 
tribution was  grossly  unequal,  even  offered  in  connec- 
tion with  proof  of  impaired  intellect,  in  the  absence  of 
actual  evidence  of  undue  influence."  The  contestants 
of  a  will  on  the  alleged  ground  of  undue  influence  by 
two  devisees  cannot  introduce  evidence  of  undue  influ- 
ence by  another  devisee.^' 

1  Clark  V.  Btansbnry  49  Md.  346.  Cy.  OUmore  v.  Gllmore,  86  N.  C. 
SOI. 

2  Reynolds  v,  Adams,  90  III.  134. 
8    Potter's  Appeal,  53  Mich.  106. 

4  Canada's  Appeal,  47  Conn.  450.    Of,  Mooney  v.  Olsen,  22  Kan.  68. 

5  Webber  v.  Sulilvan,  58  Iowa,  280.  cy.  Pierce  v.  Pierce,  28  Mich. 
412. 

6  Storer's  Will,  28  Minn.  9. 

7  Crocker  v.  Chase,  57  Vt.  413. 

8  In  re  Ames'  Will,  51  Iowa,  596. 

9  Nelson  v.  McCIaiiahan,  55  Cal.  308. 

10  HoUlngsworth's  WUl,  58  Iowa,  526. 

11  Storer's  Will ,  28  Minn.  9. 

12  Jackson  v.  Hardin,  83  Mo.  175. 

i  115.  Of  tlie  admissibility  of  the  testator's  declarations. 
— The  burden  of  proving  a  duly  executed  will  to  have 
been  procured  by  undue  influence  is  upon  the  party 
setting  up  the  allegation,^  and  when  Ibis  is  the  issue,  the 
testator's  intelligence  and  ability  to  resist  importunity 
are  im portant  factors  for  consideration.^  For  this  reason 
the  previous  and  subsequent  declarations  of  the  testator 
are  admissible,  as  showing  his  mental  condition  at  the 
time  of  execution,  and  also  to  show  the  state  of  his  feel- 
ings and  afliections  toward  those  mentioned  or  excluded 
from  the  will.'  As  proof  of  the  fact,  however,  of  undue 
influence,  declarations  not  contemporaneous  with  the 
execution  are  inadmissible.*  For  example,  a  declara- 
tion of  the  testator  as  to  the  conduct  of  the  suspected 
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legatees  toward  him  is  inadmissible  as  evidence  of  acts 
constituting  undue  influence/    And  evidence  was  ex- 
cluded of  statements  by  the  testator  two  years  prior  to 
death,  that  some  of  his  children  did  not  treat  him  right.^ 
So,  too,  diaries  or  letters  written  by  a  testator,  although 
admissible  to  show  the  state  of  his  mind  and  feelings, 
are  not  competent  evidence  of  facts  stated  therein  to 
prove  fraud  or  undue  influence.^    On  the  other  hand,  in 
another. late  case,  evidence  that  one  said  after  making 
his  will,  that  if  he  had  it  to  do  over  again  he  would 
make  a  different  disposition  of  his  property,  was  held 
admissible  to  show  undue  influence.^    The  fact  that  the 
testatrix,  after  the  time  that  it  was  claimed  she  made  the 
will,  denied  that  she  had  made  one,  and  said  she  did 
not  intend  to  make  a  will,  but  would  leave  her  children 
to  share  equally  in  her  property,  is  not  competent  to 
show  undue  influence.*    Conversations  expressing  only 
wishes  and  desires,  and  a  dissatisfaction,  with  a  previous 
will,  are  irrelevant  on  such  an  issue.^''    But  wliile  decla- 
rations of  a  testator  are  not  sufficient  to  establish  the 
fact  of  undue  influence,  they  are  admissible  to  show  its 
extent  and  effect."    For  this  purpose,  evidence  was  ad- 
mitted to  show  that  after  making  his  will  the  testator 
said :  **  I  don't  know  anything  about  it,  they  got  around 
me  and  confuddled  me ;  it  is  to  be  done  over  again."  '^ 
So  declarations  of  the  testator  at  different  times  within 
eight  years  before  the  will  was  made,  were  admitted  to 
show  that  while  he  was  in  the  presence  of  the  x)erson 
who  was  charged  with  having  exercised  tlie  undue  in- 
fluence, he  could  not  resist  her ;  also  a  declaration  the 
night  before  he  died  that  he  did  not  know  but  that  lie 
had  been  deceived  in  disinlieriting  his  son."    When 
declarations  of  a  testator  have  been  introduced  for  the 
purpose  of  showing  a  settled  dislike  to  the  son  to  whom 
he  has  given  the  whole  of  his  property,  it  may  be  shown 
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that  the  declarations  bad  no  foundation  in  fact.**  Decla- 
rations showing  an  intention  to  make  dispositions  simi- 
lar to  those  in  the  will  are  admissible  on  an  issue  of 
fraud  or  undue  influence.**  But  the  mere  fact  that  a 
will  differs  from  the  testator's  previously  expressed  in- 
tentions is  of  no  weight  in  an  issue  of  undae  influence, 
although  it  may  become  important  when  taken  in  con- 
junction with  other  facts.^*  Thus  the  fact  that  dis- 
positions are  made  in  accordance  with  the  testator's 
previously  expressed  intentions,  and  that  the  objects  of 
his  bounty  are  his  relatives  and  friends,  is  strong  evi- 
dence in  rebuttal  of  undue  influence ;  while  unnatural 
bequests  not  in  accordance  with  his  previously  declared 
purposes  is  strongly  in  its  support."  So  in  a  recent 
case,  it  has  been  held  that  where  the  preponderance  of 
evidence  showed  that  the  testatrix  was  not  acquainted 
with  the  contents  of  the  will ;  that  it  was  executed  by 
her  at  the  instigation  of  the  proponent  who  drew  it,  and 
who  was  inequitably  preferred  over  the  other  children; 
that  the  testatrix  was  at  the  time  in  a  state  of  excessive 
physical  feebleness  and  exhaustion ;  and  that  she  had 
frequently  expressed  her  intent  to  make  an  equal  dis- 
tribution among  all  the  children,  the  question  of  fraud 
and  undue  influence  were  properly  submitted  to  the 
jury.'*  Undue  influence  cannot  be  inferred  when  the 
l^rovisions  of  a  will  are  consistent  with  the  previously 
expressed  intentions  of  the  testator,  and  are  not,  in 
themselves,  unnatural  or  unfair,  and  when  those  charged 
with  exerting  undue  influence  derive  no  adv' antage  from 
the  will,'*  ,  The  testator's  known  wishes  and  previous 
declarations  are  also  admissible  on  an  issue  of  fraud  as 
tending  to  show  knowledge  of  the  contents  of  the  instru- 
ment.20  Upon  an  issue  of  undue  influence,  evidence 
that  the  testator  told  the  witnesses  the  coijtents  of  the 
will  is  immaterial.^ 
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1  Davis  V.  Davis,  123  Mass.  890 ;  Tyler  v.  Gardiner,  85  N.  Y.  5«9 ; 
Boyse  v.  Kossborougb,  6 H.  L.  Cas.  2,  id;  Baldwin  v.  Parker, 90 Mass. 
TO. 

2  Griffith  V.  Dlffenderffer,  60  Md.  406, 480. 

3  Blume  V.  Hartman  (Pa.  18S7\  115  Pa.  St.  32.  Cockeram  v 
Cockeram,  17  111.  App.  604;  In  re  Clurk,  40  Hun,  2:»:  Canada's 
Appeal,  47  Conn.  450 ;  waterman  v.  Whitney,  11  N,  V.  167  ;  Mootiey 
V.  Olsen,  22  Kan.  69  ;  Todd  v.  Fenton,  66  Ind.  25 ;  May  r.  Brandies,  1.7 
Muss.  414.  Of.  Dennis  v.  Weeks,  51  Ga.  24 ;  Allen  v.  Public  Adm*r,  1 
Bradf.  378 ;  Boylau  v.  Meeker,  28  N.  J.  L.  :S74. 

4  In  re  Pemberton,  40  N.  J.  Eq.  S20 ;  May  t>.  Bradlee,  127  Mass.  414  ; 
Storer's  Will,  28  Minn.  9;  Whitman  v.  Morey,6:{  N.  H.  448;  Bush  v. 
Bush,  87  Mo.  480 ;  Stevens  v.  Vancleve,  4  Wash.  C.  C.  36.> ;  Cudney 
r.  Cudney,  68  N.  Y.  148  ;  Mooney  v.  Olson,  22  Kan.  69,  76 ;  Jackson  v. 
Kniffen,  2  Johns.  81 ;  Hayes  v.  Wpst,  37  Ind.  21 ;  Gibson  v  Gibson,  24 
Mo.  227 ;  Vanvalkenberg  t».  Vanvalkenbersr,  90  Ind.  433, 4»8 ;  Runkle 
V.  Gates,  11  Ind.  95 ;  Hayes  v.  West,  »7  Ind.  21 ;  Todd  v.  Fenton,  66  Ind. 
25 ;  Marx  v.  McGlynn,  4  Redf.  455 ;  Reynolds  v.  Adams,  90  lU.  134. 

5  RusUng  t>.  BusUng,  36  N.  J.  Eq.  603. 

6  Stephenson  t>.  Stephenson,  62  Iowa,  163. 

7  Marx  v.  McGlynn,  88  N.  Y.  357. 

8  Parsons  v.  Parsons,  66  Iowa,  754. 

9  Barker  v.  Barker,  86  N.  .T.  Eq.  259.  Such  evidence  would  be 
competent  to  show  that  the  will  was  spurious :  Barker  v.  Barker,  16 
N.  J.  Eq.  259. 

10  Byman  v.  Crawford,  86  Ind.  262. 

11  Busllng  V.  Rasllng,  35  N.  J.  Eq.  437  ;  Kltchell  v.  Beach,  35  N.  J. 
Eq.  446. 

12  Stephenson  v.  Stephenson,  62  Iowa,  163. 

13  Potter  V.  Baldwin,  133  Mass.  427. 

14  Canada's  Appeal,  47  Conn.  450. 

15  Dye  v.  Young,  M  Iowa.  433  ;  Montague  v.  Allan,  78  Va.  582 ;  49 
Am.  Rep.  384,  and  cases  cited  infra. 

16  Wood  V.  Bishop,  1  Demarest,  512. 

17  Mooney  v.  Olsen,  22  Kan.  63 :  Cawthorn  t>.  Haynes,  24  Mo.  236  ; 
Beaublen  v.  Cicotte,  12  Mich.  459 ;  Rambler  v.  Tryon,  7  Serg.  <ft  R.  90 ; 
Allen  r.  Public  Adm'r,  1  Bradf.  378;  Howell  v.  Barden,8  Dev.  442; 
Hester  v.  Hester,  4  Dev.  228. 

18  Blume  v.  Hartman  (Pa.  1887),  115  Pa.  St  32. 

19  Cornwell  v.  Rlker,  2  Demarest,  354. 

20  Montague  v.  Allan,  78  Va.  592 ;  49  Am.  Bep.  884. 

21  Lyman  v.  Conrey,  60  Md.  286. 

I  116.  Of  knowledge  of  contents  of  tbe  InBtrnment. — Or- 
dinarily, it  need  not  be  proven  that  the  testator  was 
acquainted  with  the  contents  of  his  will^  unle38  the 
question  is  raised  and  some  circumstance  or  evidence 
seems  to  point  to  the  contrary.^  If  the  testator  possess 
a  mens  aana  in  corpore  aanOf  knowledge  of  contents  will 
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be  presumed  from  the  due  execution  of  the  Instrument.' 
The  legal  presumption  in  such  cases  is  always  in  favor 
of  the  will ;  and  he  who  seeks  to  impeach  it  must  show 
conclusively  that  the  testator  was  imposed  on,  or  that 
there  was  some  mistake,  whereby  he  was  deceived.' 
But  if  the  evidence  shows  that  the  testator  did  not  road 
the  will  himself,  as  where  it  was  not  in  his  possession 
and  he  had  no  opportunity,  or  where  he  was  so  weak 
and  low  as  to  be  unable  to  do  so,  or  was  blind,  or  where 
for  any  reason  his  ability  to  read  was  doubtful,  the  bur- 
den of  proof  is  then  thrown  on  the  person  offering  the 
will,  to  show  that  the  testator  was  acquainted  with  the 
contents  of  the  instrument  and  approved  it.*  The  pro- 
ponant,  however,  need  not  show  an  actual  reading  of 
the  will  to  the  testator,  provided  he  satisfy  the  court  by 
competent  evidence  that  tlie  contents  of  the  will,  at  the 
time  of  signing  it,  were  what  the  testator  intended  it  to 
be.^  Thus  if  tlie  fact  can  be  establislied,  either  by  direct 
or  circumstantial  evidence,  so  conclusive  as  to  admit  of 
no  reasonable  doubt,  that  the  last  will  was  truly  copied 
from  a  previous  will,  the  contents  whereof  were  known 
to  the  testator,  there  will  be  no  difficulty  in  admitting  it 
te  probate.*  So,  also,  if  it  can  be  shown  that  the  will  was 
substantially  in  accordance  with  the  instructions  of  the 
testator,  it  may  be  considered  sufficient  evidence  that 
he  was  acquainted  with  its  contents.^  Likewise  if  a  tes- 
tatrix has  given  instructions  for  her  will,  and  it  is  pre- 
pared in  accordance  with  them,  although  at  the  time 
of  execution  she  is  unable  to  remember  what  those  in- 
structions were,  and  is  incapable  of  understanding  what 
has  been  written,  yet  if  relying  upon  her  solicitor's  hav- 
ing embodied  her  wishes  in  proper  words,  she  accepts 
the  paper  put  before  her  as  her  will,  and  directs  it  to  be 
signed,  probate  will  be  allowed.®  "But  generally,  in 
cases  of  weakness  of  mind  arising  from  the  near  ap- 
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proach  of  death,  strong  proof  is  required  that  the  con- 
tents of  the  will  were  known  to  the  testator,^  and  that  it 
was  his  spontaneous  act."^®  The  testator's  Isnowledge 
of  the  contents  of  the  will  may  be  shown  by  circum- 
stances, as  by  its  conformity  to  his  known  wishes  and 
previous  declarations."  Although  it  is  usually  said  that 
one  who  is  illiterate  must  be  shown  to  have  been  ac- 
quainted with  the  contents  of  his  will, "  it  would  seem 
that  where  no  evidence  of  fraud  is  adduced,  this  would 
be  unnecessary."  Likewise  it  is  said  that  evidence  of 
the  partial  intoxication  of  the  testator,  and  that  he  un- 
derstood English  imperfectly,  does  not  tend  to  prove 
fraud  or  undue  influence,  in  the  absence  of  proof  that 
his  condition  was  taken  advantage  of.^* 

1  Patton  V.  Hope,  37  N.  J.  Eq.  522  ;  Gaither  v.  Galther,  20  Ga.  709 ; 
Beall  V.  Mann,  5  Ga.  456 ;  Vernon  v.  Kirk,  SO  Pi\,  St.  268 ;  Fuiton  v. 
Andrew,  Law  R.  7  H,  L.  448.  Of.  Browning  v.  Budd,  6  Moore  P.  C.  C. 
4%. 

2  Hoshaaer  v.  Hoshaner,  26  Pa.  St.  404  ;  Stewart  v.  Lispenard,  26 
Wend.  287 ;  Day  v.  Day,  8  N.  J.  Eq.  64.) ;  Pettos  v.  Bingham,  10  N.  H. 
514 ;  Downey  v.  Murphy,  1  Dev.  &  n.  82  ;  Carr  v.  McCamm,  1  Dev.  <ft 

B.  276 ;  Smith  v.  Dolby.  47  Har.  (DeL;  350. 

3  Day  v.  Day,  3  N.  J.  Eq.  640, 6ol ;  Pcttes  v.  Bingham,  10  N.  H.  &14. 
Cf.  Comb's  Appeal,  105  Pa.  St.  155, 160;  Mealey's  Estate,  11  Pbila.  161, 162. 

4  Day  v  Day,  8  N.  J.  Eq.  649, 552 ;  Gerrlsh  v.  Nason ,  22  Me.  438 ;  Bil- 
llnghurstv.  Vlckers,  1  Philllm.  187;  I  Swinburne  on  Wi'l8,96;  4  Burn's 
Ecc.  Law,  66.    Qf.  Blume  v.  Hartman  (Pa.  St.  1887),  115  Pa.  St.  32. 

5  Day  v.  Day,  8  N.  J.  Eq.  649 ;  Pottes  v.  Bingham,  10  N".  H.  514  ; 
Parker  v.  Felgate,  8  Prob.  DIv.  171 ;  Morrell  v,  Morrell,  7  Prob.  Dlv, 
68 ;  Moore  v.  Paine,  2  Lee,  595.  Cf.  Haatilow  v.  StoWe,  Law  B.  1  Pro. 
<&  D.  64 ;  Cleare  v.  Cleare,  Law  R.  1  Pro.  <&  D.  655. 

6  Day  v.  Day,  3  N.  J.  Eq.  549, 554. 

7  Day  v.  Day,  3  N.  J.  Eq,  549,  555. 

8  Parker  v.  Felgate,  8  Prob.  Dlv.  171.  This  case,  however,  wae 
compromised  before  appeal.  Cf.  Foot  t».  Stanton,  1  Deane,  19,  aamlt> 
ting  will  of  an  epileptic,  without  evidence  of  knowledge  of  contents. 

9  1  Blgelow's  Jarman,  50,  citing  Mitchell  v.  Thomas,  6  Moore  P 

C.  C.  137  ;  Durnell  v.  Corfleld,  1  Rob.  Ecc.  51.  Cf.  Reece  v  Pressey,  3 
Jur.  N.  S.  380. 

10  1  Blgelow's  Jarman,  50,  citing  Tribe  v.  Tribe,  1  Rob.  Ecc.  775  ; 
Defaur  r.  Croft,  3  Moore  P.  C.  C.  136 ;  Harwood  v.  Baker,  3  Moore 
P.  C.  C.  282 ;  In  re  Field,  3  Curt.  752. 

11  Montague  v.  Allan,  78  Va.  592 ;  49  Am.  Rep.  884. 

12  Guthrie  v.  Price,  23  Ark.  396 ;  Day  t- .  Day,  8  N.  J.  Eq.  551. 
18    Patton  V.  Hope,  87  N.  J.  Eq.  522. 

14   Bon8e*8  Will,  18  DL  App.  4S8. 
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CHAPTER  X. 

OF  THE  SUBJECT  Al^D  OBJECT  OF   TESTAMENTABY  DIS- 
POSITION. 

}  117.  Wliat  may  be  devised — The  generp.1  rule. 

}  118.  (a)  Contingent,  executory,  and  other  interests. 

}  119.  (b)  Bights  of  entry  and  rights  of  action. 

{  120.  (c)  Sundry  other  interests  and  titles. 

}  121.  Who  may  take  under  a  will — The  general  rule. 

{  122.  (a)  Of  aliens  and  felons. 

{123.  (b)  Of  attesting  witnesses. 

}  121  (c)  Of  attesting  witnesses  indirectly  interested. 

}12S.  (d)  Of  creditors. 

{  128.  (e)  Of  heirs. 

}  127.  (f)  Of  corporations. 

{  128.  (g)  Of  unincorporated  or  non-existing  societies. 

{  117.  Wliat  may  be  doTised — The  general  rule. — "The 
power  of  testamentary  dispositioQ,'*  says  Jarman,  "ex- 
tends to  all  interests  in  real  and  personal  estate  which 
at  the  decease  of  the  testator  would,  if  not  disposed  of, 
devolve  to  his  general  real  or  personal  representatives, 
whether  the  testator  be  the  legal  or  the  beneficial  owner 
only,  or  unite  in  himself  both  these  characters.''^  It  is 
expressly  enacted  by  the  statutes  of  many  of  the  Ameri- 
can States  that  all  property,  real  and  personal,  may  be 
devised.'  In  others,  all  property  real,  lands,  tenements, 
and  hereditaments,  or  any  interest  therein  which  is  de- 
scendible to  heirs,  and  all  personal  property  which 
would  go  to  personal  representatives,  may  be  devised 
and  bequeathed  by  will,'  the  descendible  quality  of  the 
property  being  the  settled  test  of  its  devisable  nature.* 
That  these  statutes  are  not  in  abrogation  of  the  common 
law  as  to  dower,  it  would  seem  unnecessary  to  state. 
But  the  statutes  of  Vermont  expressly  enact  that  no 
conveyanoe  to  take  effect  after  death,  made  with  intent 
BsACK  Wills. — 19. 
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to  defeat  the  dower,  shall  be  effective  to  that  end.^  And 
in  Iowa,  Missouri,  Oregon,  and  Wyoming,  the  husband 
is  expressly  prohibited  from  devi!!>ing  the  dower  estate.* 
The  word  "  seised  "  as  used  in  a  statute  conferring  the 
right  of  devising  real  estate  on  persons  who  are  seised 
thereof,  is  equivalent  to  **  having."  ^ 

1  1  Blgelow's  Jarman,  67;  Canfleld  v.  Boetwick,  21  Conn.  550; 
Gold  V.  Judson,  21  Conn.  616 ;  Waittv.  Belding,24  Pick.  129 ;  Brimmer 
V.  Sohier,  1  Gush.  118;  Loveren  v.  Lamprey,  20  N.  H.  4d4;  Van 
Veghten  v.  Van  Veghten,  8  Paige,  101;  Collin  v.  ColUn,  1  Barb.  Ch. 
(630 ;  Scott  V.  Guernsey,  60  Baurb.  163 ;  S.  C.  48  N.  Y.  106. 

2  Stlmson'8  Am.  Stat  Law  (Jan.  1, 1886),  {  2690,  citing  in  detaU  the 
•statutes  of  N.  H.,  Mass.,  Me.,  Vt,  R.  I.,  N.  J.,  Pa.,  111.,  Kan.,  DeL,  Mo., 
Ark.,  Iowa,  Tex.,  CaL,Or.,  r^ev.,  Colo.,  Dak.,  Mon.,  Wyom.,  Utah, 
Miss.,  Fla.,  and  Ariz. ;  whether  in  possession,  reversion,  or  remainder, 
111.,  Tex.,  Colo.,  MiSA.,  and  Fla. 

3  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886), }  2690,  B,  dtlng  the  statntes 
«f  N.  Y..  Ind.,  Mich.,  Wis.,  Minn.,  Neb.,Md.,  Va.,  W.  Va.,  N.  C,  Ky., 
Cal.,  Dak.,  Mon.,  Ala.,  and  Ariz. 

4  4  Kent  Com.  512, 612. 

5  vt  Bey.  Laws  (1880),  {  2228. 

6  Stimson's  Am.  Stat  Law  (Jan.  1, 1886)i  (  2681. 

7  Bailey  v.  Hoppin,  12  R.  I.  660.  But  when  the  word  is  Dsed  in  a 
5^111  as, "  real  estate  of  which  I  may  die  seised,"  It  has  been  construed 
not  to  embrace  land  to  which  the  testator  had  only  a  right  of  entry : 
Leach  v.  Jay,  9  Ch.  Dlv.  42. 

{  118.  (a)  Contixigoiit,  eoceoatory,  and  other  interests,-- 
Contingent,  executory,  or  other  future  interests  in  real 
and  personal  estate  are  devisable,  whether  the  testtttor 
may  or  may  not  be  ascertained  as  the  person  in  whom  the 
title  may  have  become  vested.^  An  equitable  interest 
in  land,  founded  on  articles  of  agreei^ent  for  a  purchase, 
may  be  devised  as  real  estate.*  But  where  a  contract 
binding  on  the  purchaser  cannot  be  proven,  his  heir  at 
law  or  devisee  cannot  claim  the  land  as  realty,  and  com- 
pel the  administrator  to  pay  the  purchase  money.*  A 
testator  may  devise  the  legal  title  also  to  lands  whdch  he 
has  sold  by  written  contract,  and  the  devisee  will  stand 
in  the  same  position  as  the  vendor.*  Even  bare  posses- 
sion without  title  is  devisable,  and  the  interest  conferred 
may  be  defended  against  all  but  the  true  owners.^ 
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1  1  Vict.  ch.  26 ;  4  Kent  Com.  261 ;  Lawrence  v.  Bayard,  7  Paige, 
76  ;  Varick  v.  Edwards,  I  Hoff.  Ch.  883;  Pond  v.  Bergh,  10  Paige,  141 ; 
Wright  V.  Wright,  1  Ves.  Sr.  411 ;  Whitfield  v.  Fausset,  1  VesTSr.  891 ; 
Goodtitle  v.  Wood,  WUles,  211 ;  Perry  v.  Jones,  1  Black.  H.  80 ;  Moore 
V.  Hawkins,  2  Edeu,  842 ;  Ingllby  v.  Amcotts,  21  Beav.  583.  Infira, 
i  lltf,  u.  12. 

2  1  Blgelow*s  JarmaD,  74 ;  MaUn  v,  Malin,  1  Wend.  625 ;  M&rston 
V.  Fox,  8  Ad.  (ft  E.  14. 

3  Bnckmaster  v.  Harrop,  7  Yes.  841. 

4  Atwood  V.  Weems,  99  U.  S.  183. 

5  Asher  v.  Whitlock,  Law  B.  1 Q.  B.  1. 

g  119.  (b)  Bights  of  entry  and  rigbts  of  action.  —  All 
rights  of  entry,  including  rights  of  entry  for  condition 
broken,  may  be  devised,  both  in  England^  and  in 
America.^  This  is  the  subject  of  statutory  enactments 
in  many  States,  the  devisable  nature  of  interests  in 
lands  possessed  adversely  to  the  testator  being  ex- 
pressly declared  in  Kentucky,  New  Hampshire,  Massa- 
chusetts, and  Maine;'  and  in  other  States  it  would 
seem  to  be  implied  under  the  general  enactments,  that 
any  person  claiming  a  right  or  title  to  real  estate,  al- 
though disseised  thereof  by  an  adverse  possession,  may 
sell  and  transfer  his  interest  as  fully  as  if  in  actual  pos- 
session.* But  in  others  the  common  law  is  followed, 
and  a  grant,  devise,  or  conveyance  of  real  estate,  made 
and  delivered  when  the  estate  is  in  the  actual  posses- 
sion of  a  person  claiming  title  adversely  to  the  grantor, 
is  absolutely  void,^  except  that  a  valid  grant  or  devise 
may  be  made,  as  at  common  law,  to  the  person  in 
possession  of  the  land.^  Under  the  old  laws  against 
champerty  and  maintenance,  a  right  of  action  was  not 
devisable.'^  But  this  rule  was  destroyed  by  statute  in 
England.'  In  this  county,  in  North  Carolina,  and  Ten- 
nessee, the  statute  of  chanaperty*  has  been  re-enacted.*^' 
In  the  former,  however,  a  right  of  entry  for  condition 
broken  is  devisable ;  ^^  and  in  that  State  it  is  expressly 
provided  that  all  contingent,  executory,  or  future  inter- 
ests in  real  or  personal  estate  may  be  devised." 
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1  lVict.ch.2e. 

2  Gist  V.  Bobinet,  S  Bibb,  2 ;  Watts  v.  Cole,  2  Leigh,  6M ;  Hver  v. 
Shobe,  2  Muiif.  200 ;  Stoever  v.  Whitman,  6  Blnn.  416 ;  Waring  v. 
Jackson,  1  Peters,  571 ;  Varick  v.  Jackson,  2  Wend.  16A ;  Carroll 
V.  Norwood,  4  Har.  &  McH.  287.    QT.  Whltiuore  v.  Bean,  6  N.  H.  47. 

8   Stlmson'S  Am.  Stat  Law  (Jan.  1, 1886),  {  1401. 

4  Stlmson'S  Am.  Stat.  Law  (Jan.  1, 1886),  { 1401,  citing  the  statutes 
of  Me.,  Vt.,  III.,  Mich.,  Wis.,  Iowa,  Minn.,  Kan.,  Neb.,  Mo.,  Ark.,  Cal., 
Or.,  Nev.,  Colo.,  Idaho,  Mon.,  Wyom.,  Utah,  Ga.,  Miss.,  and  Arls. 

5  Stlmson'S  Am.  Stat.  Law  (Jan.  1, 1886),  {  1401,  citing  the  statutes 
of  B.  I.,  Conn.,  N.  Y.,  N.  C,  Ky.,  Tenn.,  and  Dak. 

6  Stlmson*B  Am.  Stat  Law  (Jan.  1, 1886),  { 1401,  citing  the  statutes 
of  Vt,  Conn.,  and  N.  C 

7  Baker  v.  Hucking,  Cro.  Car.  887,  408  ;  Cooper  v.  Finch,  1  Nev. 
&  M.  lao.  ty.  Goodright  v.  Forrester,  8  East,  564 ;  Cave  r.  Holford,  3 
Ves.  669 ;  Att'y-Oen.  v.  Vigor,  8  Ves.  282 ;  Souter  t».  Hull,  2  Dowl.  A  R. 
88 ;  CuUey  v.  Taylerson,  11  Ad.  <&  E.  1020 ;  Bunter  v.  Coke,  Salk.  287. 

8  1  Jarman  on  Wills  (4th  Eng.  ed.),  fiO ;  citing,  8  dk  4  Wm.  IV. 
ch.  27, 2  86. 

9  82  Henry  Vin.  ch. «. 

10  N.  C.  Code  (1888),  {  1338 ;  Tenn.  Code  (1884),  {  2446. 

11  N.  C.  Code  (1883),  J  2140. 

12  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2680. 

i  120.  (o)  Sundry  other  interests  and  titles.— Tested 
estates  are  of  course  devisable,  although  liable  to  be  de- 
feated by  the  non-performance  of  conditions  subsequent 
or  the  happening  of  subsequent  events.^  Personal  prop- 
erty limited  by  settlement  merely  to  the  executors  or 
administrators  of  the  settlor  may  be  disposed  of  by  his 
will,  since  he  himself  takes  absolutely  under  such  a 
limitation.'  Estates  for  years  may  be  devised  under 
the  statute  in  Rhode  Island ;  in  Pennsylvania,  estates 
in  severalty,  joint  tenancy,  or  in  common ,  and  in  a  few 
States  homestead  estates  may  be  devised  free  from  debts ; 
but  in  others  they  cannot  be  devised  at  all .'  Estates  pur 
autre  vie  may  be  devised  under  the  Statute  of  Frauds 
and  the  statutes  of  Rhode  Island,  New  Jersey,  Penn- 
sylvania, Indiana,  and  South  Carolina.*  In  Rhode 
Island,  tenants  in  tail  are  authorized  to  devise  in  fee.^^ 
Tenants  in  common  or  coparceners  have  an  absolute 
power  of  devising  each  his  undivided  share  •  Property 
acquired  after  the  making  of  a  will  may  be  devised 
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thereby  in  England,  and  in  all  the  united  American 
States,  with  the  exception  of  Florida  J  In  the  Virginias, 
Arkansas,  South  Carolina,  Rhode  Island,  Kew  York, 
New  Jersey,  and  Pennsylvania,  it  is  provided  by  statute 
that  a  widow  may  bequeath  the  crop  in  the  ground  held 
by  her  for  dower .<  It  has  been  held  in  Tennessee  that 
one  may  dispose  of  an  insurance  policy  upon  his  own 
life  by  will,  his  wife  and  children  having  no  claim 
thereto.*  In  a  recent  case  in  Kansas,  however,  where  a 
person  who  had  insured  his  life  for  the  benefit  of  his 
wife  or  her  legal  representatives,  after  her  decease  failed 
to  take  the  legal  steps  to  appoint  a  beneficiary  in  her 
place,  but  attempted  to  dispose  of  the  interest  in  the 
policy  by  will,  it  was  held  that  her  heirs  were  entitled 
to  recover .'<>  There  is  a  statute  in  Maine  providing  that 
money  due  on  a  life  insurance  policy  of  the  testator 
may  be  bequeathed  under  certain  limitations,  although 
the  estate  be  insolvent.^^  A  direction  in  a  will  to  sell 
real  estate  is  inoperative  as  to  a  child  bom  after  the 
execution  of  the  instrument.^^ 

1  1  Bteelow's  Jarraan,  67;  1  RedfleM  on  WIUa  (4th  ed.),  890 ;  Pin- 
bury  V.  Elkln,  1  P..Wm8.  563,  666  ;  Winslow  v.  Goodwlu,  7  Met.  363 ; 
Ingram  v.  Glrard,  1  Houst.  278. 

2  1  Jarman  on  Wills  (4th  "Eng.  ed.),  ^  t  Morris  v,  Howse,  4  Hare, 
£08 ;  Mackenzie  v.  Mackenzie,  3  Macn.  <&  G.  bod. 

Z   Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2830. 

4  Stlmson's  Am.  Stat  Law  (Jan.  1, 18Sfl),  ?  26;» ;  29  Charles  IL  ch. 
12;  Aylett  v.  Aylett,  1  Wash.  300;  OMham  v.  Plckerinfir,  Carth. 

;  Ripley  v.  Waterworth,  7  Ves.  425,  453;  Watldns  v.  Lee,  6  Ves. 
633 ;  1  Vict.  ch.  26,  {  3. 

5  R.  I.  Pub.  Stats.  (1883)  ch.  182,  2  1. 

6  1  Jarman  on  Wills  (4th  Eng.  cid.),  47. 

7  See  S  84,  supra. 

8  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  8233. 

9  Williams  v.  Carson,  9  BaxU  516. 

10  Olmstead  v.  Masonic  Mutual  Benefit  Soc  (Kan.  1887)  14  Pacif< 
Rep.  449. 

11  Me.  Rev.  Stats.  (1883)  ch.  75, 2  la 

12  Riddle's  Estate,  14  Phila.  327 ;  Smith  v,  Robertson,  89  N.  Y.  555 ; 
8.  C.  24  Hun,  210.  Cf.  Wilson  v.  Fritts,  32  N.  J.  Eq.  59 ;  Gerrlsh  v, 
Qerrlsh,  8  Or.  851.   But  see  Peters  v,  biders,  126  Mass.  135 


fe.':' 
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2  121.  Who  may  take  under  a  will— The  general  mle.  — 
Generally  speaking,  a  devise  or  bequest  of  realty  or 
personalty  may  be  made  to  any  person  or  corporation 
capable  by  law  of  holding  property  of  the  kind  be- 
queathed. This  has  become  a  part  of  the  statutory  law 
of  several  States.*  Infants,  of  course,  whether  in  esse 
or  en  ventre  sa  mere^  may  take  under  a  will.'  Indeed, 
for  this  purpose  a  child  en  venire  is  held  to  be  in  esse  if 
it  be  afterwards  bom  alive,  and  equally  entitled  with 
those  who  were  bom  in  the  lifetime  of  the  testator.*  So, 
too,  married  women  and  insane  persons  may  take  by 
devise  or  bequest.*  A  minor  who  has  a  right  to  make  a 
testamentary  disposition  cannot  in  Louisiana  exercise 
it  in  favor  of  a  guardian,  preceptor,  or  instructor,  whilst 
he  is  under  his  authority;  nor  after  becoming  of  age 
can  one  make  a  testamentary  gift  to  a  former  guardian 
until  the  final  account  has  been  rendered  and  settled ; 
except  in  both  cases  where  the  person  holding  the  fidu- 
ciary position  was  a  relative  of  the  testator.*  And  under 
the  Code  of  that  State  there  are  restrictions  upon  dis- 
positions to  the  physician  attending  the  testator  during 
his  last  sickness.^  So,  also,  in  Louisiana,  and,  under 
certain  circumstances,  in  South  Carolina,  gifts  to  natu- 
ral children  and  concubines  are  void.^ 

t  Btlm8on*s  Am.  Stat.  Law  (Jan.  1, 1886),  {  2610,  citlxig  statutes  of 
Ala.,  La.,  Qa.,  N.  Y.,  IncL,  Cal.,  Dak.,  Hon.,  and  Utah. 

2  Burdett  v.  Hopegood,  1  P.  Wms.  486 ;  Mogsr  v,  Mogg,  1  Mer.  6M ; 
Jenkins  v.  Freyer,  4  Paige,  67 ;  Petway  v.  Powell,  2  DeV.  <ft  B.  Eq.  806 ; 
Smart  v.  King,  Meigs,  149. 

3  Mf^rsellls  v.  Thalhemer,  2  Paige,  85 ;  BawIIns  v,  Bawlins,  2  Ooz 
a  C.  425. 

4  1  Jarman  on  Wills  (4th  £ng.  ed.)>  73. 

5  La.  Bev.  (TIv.  Code  (1875),  {(  1478, 1479.  Cf.  Stimson's  Am.  Stat. 
Law  (Jan.  1, 1887),  {  2617. 

6  La.  Civ.  Code  (1875)>  1 1489. 

7  Supra,  {112,  notes  7, 8, 9. 

J  122.  (a)  Of  alieiu  and  felons.— An  alien  friend  may 
take  under  a  will,^  and  although  he  cannot  hold  the 
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property  so  acquired  as  against  the  State,  he  tnaj  defend 
his  title  against  all  other  claimants,  and  if  dispossessed, 
bring  suit  for  its  recovery.'  And  if  he  be  nataralized 
before  office  found,  he  may  hold  as  against  the  State 
also.*  Even  an  alien  enemy  may  take  by  devise  or 
bequest,  the  gift  not  being  absolutely  void,  but  void- 
able only  at  the  suit  of  the  State.^  Accordingly,  when 
the  testfUtor  and  devisee  resided  in  North  Carolina  dur- 
ing the  war  between  the  American  States,  a  devise  of 
lands  lying  in  New  Jersey  was  held  to  convey  a  good 
title  as  between  private  persons.^  In  most  of  the  united 
American  States  there  are  general  statutory  provisions 
by  which  alien  individuals,  whether  residents  or  non- 
residents, may  take  and  hold  real  and  personal  property 
by  devise,  and  dispose  thereof  by  will.*  In  Kentucky 
and  Texas,  aliens  may  take  and  hold  any  property  by 
devise  or  descent  In  the  same  manner  as  is  allowed  citi* 
sens  of  the  United  States  within  the  alien's  country .^ 

1  Aintice  V.  Brown,  6  False,  448  \  Craig  v.  Leslie,  8  Wheat  M8 : 
Frierson  v.  General  Assembly,  7  Heisk.  683 ;  Stephen  v.  8wann,  9 
Iieigh, 404 :  Smith  v.  Zaoer,4  Ala. 99;  WUbnr  v.  Tobey,  16  Pick.  179; 
Foss  V.  Crisp,  20  Pick.  121:  Falrfkx  v.  Hnuter,  7  Cranch,  603 ;  Fox  v. 
Soothack,  12  Mass.  143:  People  v.  Conklin.  2  Hill,  67;  Overing  v. 
Bussell.  82  Barb.  263;  Monro  v.  Merchant.  2B  N.  Y.  0;  Movers 
«;.  White,  6  Johns.  Ch.  800:  Mick  v.  Mick,  10  Wend.  379:  Vaux  «. 
Nesblt,  1  McCord  Ch.  853 ;  Marshall  v.  Conrad,  6  Call,  864 :  Wads- 
worth  V.  Wadsworthj2  Kern.  276 ;  Taylor  v.  Benham,  ft  How.  233 ; 
Crosse  V.  Be  VaUe,  1  Wall.  1, 13. 

2  Yom  V.  Crisp,  20  Pick.  121:  Bcanlan  v.  Wrigrht,  13  Pick.  823 : 
Bradstreet  v.  Supervisors,  18  wend.  646 ;  McCreery  «.  Allender,  4 
Har.  (8t  McH.  403 ;  Wadsworth  v.  Wadsworth,  2  Kern.  276 ;  Foss  v. 
Crisp,  20  Pick.  121 ;  Wilbur  v.  Tobey,  16  Pick.  179 ;  People  v.  Conklin, 
2  HilL  67 ;  Craig  v.  Leslie,  8  Wheat  668 ;  Polk  v.  Balston,  2  Humph. 
637 ;  Ck>mmonw.  v.  Martin,  ft  Mnnf.  U7. 

5  Jackson  v.  Beach,  1  Johns.  Cas.  899 ;  People  v,  Conklin.  2  Hill, 
67.  The  incapacity  of  alienage  has  been  removed  in  England  by  the 
Naturalization  Act  of  1670:  88  Vict.  ch.  14,  {  2 ;  1  Jarman  on  wills 
(4th£ng.  ed.>,e7. 

4  Stephens  v.  Swan,  9  Leigh,  404 ;  Hosklns  «.  Hughes,  2  Duval, 
285;  Crutcher  v.  Hord,  4  Bush,  867;  Att'y-<ien.  v.  Wcedon,  Parker, 
267.  Cr.  Bradwell  v.  Weeks,  1  Johns.  Ch.  206 ;  Hevin  v,  Bndault,  87 
Hiss,  ao ;  Marx  v.  McGlynn,  88  N.  Y.  867. 

6  Smithv.  af^es,8817.  J.  Eq.  65,67. 

6  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  faoUL 

7  Stlmson*lB  Am.  Stat  Law  (Jan.  1,  IS^ff),  {  6013 ;  citing,  Ky.  Blen. 
Laws,  Feb.  28, 1874;  Tex.  BeT.  Stats.  (1879>,  11668. 
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J  128.    Of  attesting  witnesses. — At  common  law,  per- 
sons having  a  beneficial  interest  under  a  will  were  held 
incompetent  to  act  as  witnesses  tliereto,  and  thus  a  de- 
vise to  an  attesting  witness  might  often  cause  the  entire 
will  to  fail  for  want  of  due  attestation.'    This  evil,  how- 
ever, has  been  remedied  by  statutes  both  in  England  ' 
and  in  America,  under  the  provisions  of  which  the  be- 
quest to  the  witness  is  destroyed,  and  his  competency 
and  credibility  being  thereby  restored,  the  rest  of  the 
will  is  saved  from  failure.'    In  Louisiana,  testaments 
other  than  mystic,  cannot  be  witnessed  by  those  who  are 
constituted  heirs  or  named  legatees.^    In  North  Caro- 
lina, Maine,  and  New  Mexico,  it  is  enacted  that  a  witness 
shall  not  be  beneficially  interested  under  a  will.   A  sim- 
ilar provision  exists  in  Tennessee.^    In  Texas,  the  be- 
quest is  not  void  if  the  evidence  of  the  subscribing 
witnesses  is  corroborated  by  one  or  more  disinterested 
credible  persons.^    But  in  nearly  all  the  united  Amer- 
ican States,  a  beneficial  devise  or  legacy  to  a  subscribing 
witness  is  void,  unless  there  are  the  requisite  number  of 
competent  subscribing  witnesess  without  counting  him 
to  whom  the  gift  is  made.^    In  the  Carolinas,  Georgia, 
New  Jersey,  and  Rhode  Island,  a  bequest  or  devise  to 
a  witness  may  be  void,  it  seems,  whether  there  are  the 
required  number  of  witnesses  without  the  beneficiary 
or  not.'    And  this  would  appear  to  be  the  rule  in  Eng- 
land also,'  although  evidence  may  be  introduced  to 
show  that  a  person  who  signed  the  will  did  not  do  so 
aa  a  witness;  and  if  this  be  proven,  the  provision  in 
his  favor  will  be  allowed  to  take  elfect.^®    The  Missouri 
statute  removing  the  disqualification  of  other  witnesses 
arising  from  interest,  does  not  repeal  the  restrictions 
upon  the  competency  of  legatees  witnessing  a  will.** 
And  in  that  State,  one  whose  interest  in  the  will  con- 
tinues cannot  testify  as  to  its  execution,  although  he 
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may  not  have  signed  as  an  attesting  witness."  In  a  few 
St-ates,  if  a  devisee  or  legatee  who  is  an  attesting  witness 
die  before  probate,  he  is  deemed  to  have  been  a  legal 
witness  within  the  provisions  of  the  law,  notwithstand- 
ing such  legacy  or  bequest."  In  Missouri,  Arkansas, 
and  Oregon,  no  legatee  is  incompetent  as  a  witness  who 
has  been  paid,  or  has  aooepted  or  released,  or  shall  re- 
fuse to  accept  or  release  his  legacy  upon  tender,  before 
giving  testimony ;  but  the  jury  is  to  consider  the  cred- 
ibility of  his  testimony.  Ajftdpte^ cannot  after  having 
testified  demand  or  receive  the  legMf^or  devise,  the 
tender  of  which  he  has  ref  used.^*  A  witness  to  a  codicil 
confirming  the  will  may  take  under  the  wlll,*^  oven 
where  he  is  residuary  legatee,  and  the  codicil  increases 
the  residuum  by  revoldng  other  legacies.^^  And  where 
a  will  attested  by  a  legatee  Ls  afterwards  republished 
by  a  codicil  attested  by  other  witnesses,  the  gift  to  the 
witness  is  not  void.'^  But  where  by  will  a  legacy  was 
bequeathed  in  a  contingency  which  failed,  and  by  a 
codicil  attested  by  the  legatee  the  legacy  was  made  ab- 
solute, the  witness  was  held  disqualified  to  take  the 
absolute  legacy .^> 

1  Of.  Hlndson  v.  Hersey, 4  Burn's  Ecc.  Law,  27;  1  Jarman  on  Wills, 
70, 71  ;  Brograve  v.  Winder,  2  Ves.  Jr.  630;  Lowe  v.  Jolliffe,  1  Black, 
W.  365 ;  Goodtitl©  v.  Welford,  Doug;i39. 

2  25  Geo.  IL  ch.  6,  {  2 ;  1  Vict.  eh.  26,  ^  14  ;  In  re  Fleetwood,  15  Clu 
Biv.  &>4  :  49  Law  J.  Ch.  614  ;  29  Week.  11.  4a. 

3  Fowler  v.  Stagner,  65  Tex.  893. 

4  La.  Civ.  Code  (1876),  {(  1601-1595. 

5  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2646. 

6  Tex.  Rev.  Stats.  (1879)  2  4873. 

7  Stimson's  Am.  Stat.  Law  (Jan,  1,  1886),  I  2650,  citing  the  stat- 
utes of  N.  11.,  Mass.,  Vt.,  Conn.,  N.  Y.,  Ohio,  lud.,  111.,  Mich.,  Wis., 
Jowa,  Minn.,  Kan.,  Neb.,  Va.,  W.  Va.,  N.  C,  Ky.,  Mo.,  Ark.,  Tex.. 
Cal.,Or.,  Nev.,  Colo.,  Wash.,  Dak.,  Mont.,  Wyom.,  Utah,  Miss.,  and 
Ariz.    QT.  Jacksou  v.  Denneston,  4  Johns.  31L 

6    Stimson's  Am.  Stat  Law  (Jan  1, 1886),  {  2e5a 

0  In  re  Sharman,  Law  R.  1  Pro.  &  D.  661.  Cf.  In  goods  of  Ralne, 
84  Jaw  J.  Prob.  125 ;  Poc  v.  MUls,  1  Moody  <&  R.  m 
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10  1  Jarman  on  Wills  (4th  Eng.  ed.)>  74 ;  In  re  Sharman,  Law  R.  1 
Pro.  <ft  D.  661.  Of.  Gann  v.  Gregory,  8  DeOez,  M.  <fc  0. 777 ;  Banfield 
V.  Haafleld,  30  Law  J.  Ch.  I7u,  n. 

11  Xllteoberger  v.  Miltenberger,  78  Mo.  27.  Cy.  Camp  v.  Stark,  81 
Pa.  St.  23S. 

12  Miltenberger  v.  Miltenberger,  78  Mo.  27. 

18  Stlni8on*s  Am.  Stat  Law  (Jan.  1, 1886),  {  2646,  citing  the  statutes 
of  B.  I.,  Mo.,  Ark.,  and  Or. 

14  Mo.  Hev.  Stats.  (1879)  \\  3099-4002 ;  Ark.  Stats.  (1884)  \\  6539-6541 ; 
Or.  Mian.  Laws,  cb.  64,  \\  24-27. 

15  Ourney  v.  Oarney,  8  Drew.  208 ;  Denne  v.  Wood,  4  Law  J.  O.  8. 
67 :  Tempest  v.  Tempest,  2  Kay  <&  J.  642. 

16  Giirney  V.  Gurney,  3  Drew.  208. 

17  Anderson  v.  Anderson,  Law  B.  13  'Ex\.  88L 

18  Jarmam  on  Wlllg  (4th  Eng.  ed.),  74 ;  Oaskin  o.  Bogers,  Law  B. 
2  Eq.  284. 

\  124.  (c)  Of  atteflting  witnesiee  indireoUy  benefited.— 
An  interest  under  a  will  which  may  by  descent  or  mar- 
riage or  other  causes  devolve  upon  a  witness,  who  at  the 
time  of  attestation  was  not  a  beneticiary,  is  not  rendered 
void  by  his  having  subscribed  as  witness.  It  is  sufficient 
if  he  were  competent  at  the  time  of  attestation.^  The  in- 
terest which  disqualifies  the  witness  must  be  present, 
certain,  and  vested.^  Thus  in  Alabama,  devisees  of  land 
in  remainder  are  competent  to  attest  the  will  of  their 
devisor.^  A  gift  to  a  charitable  corporation  is  not  in- 
validated by  the  fact  that  the  will  was  attested  by  an 
employee,*  or  member  thereof.*  And  a  devise  to  a 
municipal  corporation  for  educational  or  charitable  pur- 
poses does  not  fail  on  account  of  being  attested  by  its 
inhabitants.^  By  statute  in  New  Hampshire  and  Con- 
necticut, no  person  is  incompetent  as  a  witness  because 
at  the  time  of  execution  he  is  a  member  of  a  corpora- 
tion to  which  a  devise  or  legacy  is  given  by  the  will.^ 
A  bequest  to  a  witness  as  trustee  for  the  benefit  of 
another  is  not  invalid.^  Inasmuch  as  an  executor  is 
not  now  entitled  to  the  undisposed  of  personalty,  his 
appointment  is  not  annulled  by  his  attesting  the  will.* 
In  the  Virginias  and  Kentucky  and  North  Carolina^  no 
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person  is  inoompeteBt  as  a  witness  because  of  being 
named  executor  in  the  will ;  nor  in  Soutii  Carolina,  be- 
cause of  being  appointed  in  the  will  to  any  office,  trust, 
or  duty.    But  in  the  latter  State,  he  cannot  receive  any 
commissions  or  compensation  on  account  of  the  office 
if  he  attest  the  will.><i    But  the  law  varies  somewhat  on 
this  point  in  the  American  States.    "  Acceptance  of  the 
trust  is,  or  has  been,  a  disqualification  to  the  executor 
in  some  States."  ^^    The  early  English  statute  on  this 
subject  1'  did  not  apply  to  witnesses  deriving  a  benefit 
through  a  husband  or  a  wife ;  but  the  rule  was  after- 
wards extendod  to  them  by  the  statute  of  Victoria.^'    In 
Georgia,  a  devise  or  legacy  giving  a  separate  estate  to 
the  wife  of  an  attesting  witness  is  valid,  the  legacy 
affecting  only  the  credibility  of  the  witness.^*    If  the^ 
husband  or  wife  of  an  attesting  witness  be  made  a  bene- 
ficiary under  the  will,  the  devise  or  bequest  is  not  void 
under  the  statutes  of  the  Virginias  and  Carolinas,  Ken- 
tucky, Massachusetts,  Connecticut,  and  Vermont,  pro- 
vided the  witnesses  be  corroborated  by  one  or  more 
disinterested  and  credible  persons.^^    In  Massachusetts, 
the  old  law  has  not  been  altered  by  statute,  and  a  wife 
is  not  a  competent  witness  to  a  will  containing  a  devise 
to  herliiisband,'**  'r^fore  the  enactment  of  the  Vermont 
statute  of  November  25, 1884,  if  one  of  the  three  witnesses 
to  a  will  was  the  husband  of  a  legatee,  the  will  could  not 
be  proved ;  antl  that'staitute  changing  this  rule  cannot 
operate  retrospectively."    In  Maine,  the  wife  of  an  exec- 
utor not  beneficially  interested  under  the  will  is  a  cred- 
ible attesting  witness.^^    In  Iowa,  the  fact  th at  a  h  usban d 
is  a  legatee  under  a  will  does  not  render  his  wife  in- 
competent as  a  subscribing  witness  thereto.^* 

1  Stlmson's  Am.  Stat.  Law  (Jan.  1, 18SA),  $  2B4A,  citing  th(>  statntes 
of  N.  H.,  Mass.,  Me.,  Vt,  Ind.,  Mich.,  Wis.,  Minn,,  Neb.,  Ky.,  Cal., 
Dak.,  Mon.,  wyom.,  Utah,  Q&.,  Ala.,  and  Ariz.  Of.  Taylor  v, 
Taylor,  1  Rich.  531 ;  Workman  v.  Domlnlck,  3  Stroh.  689 :  Ruck(>r  t». 
Ijamt>dlli,  12  Smedes  <&  M.  230 ;  AUison  v.  Allison,  4  Hawks,  141;  Hall 
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V.  Hall,  18  Ga.  40;  Gill's  WUI,  2  Dana,  447;  S«ara  v,  DUUngham.  12 
Muss.  358 ;  Amory  v.  Fellows,  5  Mass.  210 ;  Hawes  o.  Huxupbrey,  9 
Pick.  350 ;  Haven  v.  Hilliard,  23  Pick.  10 ;  Eustis  v.  Parker,  1  N.  H.  27a: 

2  Quinn  t>.  Shields,  62  Iowa,  129, 19S,  137 ;  Hawkins  v.  Hawkins,  5f 
Iowa,  Ui ;  Lord  v.  Lord,  58  N.  H.  7, 9 ;  42  Am.  Rep.  665 ;  Hawes  v. 
Humphrey,  9  Pick.  850 ;  Manchester  Bank  v.  White,  30  N.  H.  456 ; 
Nash  V.  Reed,  46  Me.  168 ;  Jones  v.  Tebbetts,  67  Me.  572. 

8    Kumpe  v.  Coons,  63  Ala.  548.    See,  also,  Ala.  Code  (1876),  }  3068. 

4  Comb's  Appeal,  103  Fa.  St.  155. 

5  Quinn  v.  Shields,  62  Iowa,  129. 

6  Piper  V.  Moulton^  Me.  155 ;  Jones  v.  Habersham,  63  Ga.  146 ; 
Eustes  V.  Parker,  1  N.  H.  278 ;  Cornwell  v.  Isham,  1  Day,  85 ;  Warren 
V.  Baxter,  48  Me.  193 ;  Haven  v.  Hilliard,  28  Pick.  10 ;  Ijoring  v.  Park, 
7  Gray,  42. 

7  N.  H.  Gen.  Iaws  (1878),  ch.  193,  {  9 ;  Ct  Ann.  Laws  (1885),  ch.  110, 
{132. 

8  Cresswell  v.  Cresswell,  Law  R.  6  Eq.  69.  Formerly  the  rule  was 
to  the  contrary :  Anon.  1  Mod.  107 ;  Holt  v.  Tyrrell,  1  Barn.  Ti ;  Lowe 
V.  JoUiffe,  1  Black.  W.  365 ;  Battison  v.  Bromley,  12  East,  250 ;  Pfaipps 
V.  Pitcher,  6  Taunt  220 ;  Goss  v.  Tracey,  1  P.  wms.  280 ;  Goodtitle  v. 
Welford.  Dong.  139. 

9  Rngg  v.  Rngg,  21  Hun,  383 ;  Murphy  v.  Murphy,  24  Mo.  626 ; 
Coalter  v.  Bryan,  1  Gratt  18 ;  Meyer  r.  Fogg,  7  Fla.  292 ;  Wvman  v. 
Symmes,  10  Allen,  153 ;  Richardson  v.  Richardson,  85  Vt  2%;  Com- 
stock  V.  Hadlyme,  8  Conn.  254.    Cf.  Piper  v.  Moulton,  72  Me.  155. 

10  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  2  2647. 

11  1  Blgelow's  Jarman,  95,  citing,  Vansant  v.  BoUeaa,  1  Blnn.  444 ; 
Snyder  v.  Bull,  17  Pa.  St.  54. 

12  25  Geo.  II.  ch.  6,  {  2. 
18   1  Vict  ch.  26,  {  14. 

14  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  fi  2650. 

15  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2650. 

16  Sullivan  V.  Sullivan,  106  Mass.  474 ;  8  Am.  Rep.  856. 

17  Giddlngso.Turgeon,66Vtl06w    QT.  Camp  v.  Stark,  81  Pa.  St  236^ 

18  Piper  V.  Monlton,  72  Me.  155. 

19  Hawkins  v.  Hawkins,  54  Iowa,  448L      » 

J  125.  (d)  Of  creditors. — In  many  States,  it  is  provided 
that  the  discharge  or  bequest  in  a  will  of  any  debt  or 
demand  of  the  testator  against  any  person  is  not  valid 
as  against  other  creditors,  but  is  construed  as  a  specific 
bequest  of  such  debt  or  demand  ;  the  amount  thereof 
is  to  be  included  in  the  inventory,  and  shall,  if  neces- 
sary, be  applied  to  the  payment  of  the  debts  of  the 
estate ;  and  if  not  so  necessary,  shall  be  paid  in  the  same 
manner  and  proportion  as  specific  legacies.^    The  same 


229  T£8TAHENTABT  DXBFOSITION.  J  136 

hiiv  applies  where  the  bequest  is  to  the  executor,  in  some 
of  the  States  and  Territories.'  In  Delaware  and  Louis- 
iana, it  is  provided  that  a  legacy  shall  not  be  deemed  a 
satisfaction  of  a  debt  due  from  the  testator  to  the  legatee, 
unless  such  intention  is  expressed  or  clearly  implied  in 
the  will.  Nor  in  the  latter  State  is  a  legacy  to  a  servant 
considered  to  be  a  payment  of  wages  due.*  In  Missis- 
sippi, a  creditor  whose  debt  is  secured  by  express  lien 
or  by  operation  of  law  is  a  competent  witness  to  a  will, 
but  any  especial  provision  in  his  favor,  either  by  admit- 
ting the  debt  or  by  providing  for  its  payment  or  giving 
it  a  preference,  is  void ;  and  the  claim  stands  as  though 
no  provision  had  been  made  for  it.*  A  mere  charge  on 
the  lands  or  estate  of  the  testator,  or  other  provision  in  a 
will  for  the  payment  of  debts,  does  not  mal:e  creditors 
incompetent  as  attesting  witnesses.^ 

1  Stimson's  Am.  Stat.  Law  rJan.  1,  1886),  {2611.  citlnflr  ittatntefl  of 
N.  Y.,  Ohio,  Ind.,  Kan.,  Cal.,  Dr.,  Nev.,  Waan.,  Dak.,  Idaho,  Mon., 
Utah,  and  Ariz. 

2  Stlmson's  Am.  Stat.  Law  (.Tan.  1,  18R6),  1 2611,  citfngr  statutes  of 
HI.,  Kan.,  CaL,  Or.,  Nev.,  Colo.,  Wash.,  Dak.,  Mon.-  Utah,  and  Ariz. 

8   Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2612. 

4  Miss.  Code  (1880),  81974. 

5  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  3648,  citing  the  statutes 
of  N.  H.,  Blass.,  Vt.,  R.  I.,  N.  J.,  111.,  Mich.,  Wis.,  Minn.,  Neb.,  Del., 
Va.,  W.  Va.,  Ky.,  Mo.,  Ark., Cal.,  Or.,  Colo.,  wash..  Dak., Mon.,  Utah, 
S.  C,  and  Ariz. 

i  186.  (e)  Of  heirs. ~ Under  the  common  law,  if  a 
devi<9e  were  made  to  an  heir  of  an  estate,  the  same  in 
quality  as  he  would  have  inherited  had  there  been  no 
will,  the  devise  was  void,  and  the  heir  took  by  inherit- 
ance and  not  by  purchase ;  ^  but  this  rule  was  abolished 
in  England  by  3  <fc  4  William  lY.,  and  the  heir  now 
takes  as  a  devisee.'  In  this  country  '^  it  is  enacted  in 
nearly  all  the  States  that  a  devise  or  bequest  to  a  per- 
son who  would  inherit  under  the  laws  of  descent  and 
distribution,  does  not  invalidate  the  will  or  render  such 
person  incompetent  as  a  witness.  But  the  demise  or 
BsACH  Wills. — 20. 
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bequest  Is  void,  and  he  only  takes  by  descent  or  dis- 
tribution sucii  share  as  does  not  exceed  the  devise  or 
bequest."'  So  in  South  Carolina,  the  gift  is  good  so  far 
as  it  does  not  exceed  the  share  the  person  would  have 
taken  by  inheritance.*  A  witness  to  a  will  of  land  who 
was  at  the  time  of  the  attestation  a  presumptive  heir  to 
the  devisor,  is  not  interested  in  the  devise  within  the 
meaning  of  the  North  Carolina  Act  of  1774,  section  11.* 

1  Haynsworth  v.  Pretty,  Cro.  Eliz.  833,  919 ;  Clark  r.  Smith,  I 
Salk.  241 ;  Chaplin  v.  Leroux,  5  Mauie  <&  S.  14 ;  Doe  v.  Timmins,  I 
Barn.  &  Aid.  5;j0 ;  Manbrldge  v.  Pluminer,  2  Mylne  A  K.  93 ;  Smith 
V.  Triggs,  1  Strange,  487.  Qf.  Valentine  v.  Bordin,  100  Mass.  278  J 
Whitney  v.  Whitney,  14  Mass.  90 ;  Parsons  v.  Winslow,  6  Mass.  178  j 
Waters  v.  Stlckney,  12  Allen,  1,  17 ;  Sedgwick  v.  Mlnot,  6  Allen,  171 1 
Ellis  V.  Page,  7  Cush.  161 ;  Hubhard  v.  Bawson,  4  Gray,  242. 

2  8&4Wm.IV.ch.lOe,  ?3. 

3  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  9  2651,  citing  the  statutes 
of  N.  Y.,  Ohio,  Ind.,  III.,  Mich.,  Wis.,  Iowa,  Minn.,  Kan.,  Neb.,  Vft.. 
W.  Va.,  Ky.,  Mo.,  Ark.,  Tex.  Cal.,  Or.,  Colo.,  wash.,  Dak.,  Moo.t 
Wyom.,  Utah,  Miss.,  and  Ariz.    C/.  Clark  v.  Clark,  54  Vt.  489. 

4  8.  C.  Gen.  Stats.  (1882),  g  1857 

5  1  Bigelow's  Jarman,  92.  citing,  Old  v.  Old,  4  Bev.  400.  A  dlsin" 
herlted  heir  at  law  is  a  competent  witness  to  a  will:  Sparhawk  v* 
Sparhawk,  10  Allen,  155 ;  Smalley  v.  Smalley,  70  Me.  545. 

^  127.  (f)  Of  corporationfl. — The  statute  of  Henry 
VIII.^  expressly  excepted  out  of  its  enabling  clause 
devises  to  bodies  politic  and  corporations,  and  accord- 
ingly it  was  held  that  a  devise  to  a  corporation  either 
for  its  own  benefit  or  as  trustee  was  void ;  and  the 
lands  devised  descended  to  the  heir,  either  benefioially 
or  charged  with  the  trust,  as  the  case  might  be*  The 
Victorian  statute^  contains  no  such  prohibitioni  and 
as  it  repealed  the  former  statute  the  matter  is  now 
regulated  in  England  by  general  principles  of  law,  by 
which  corporations  may  take  under  a  devise  m  other 
persons,  but  cannot  hold  without  license.^  En  Massa- 
chusetts, corporations  are  not  excepted  out  of  the  statute 
of  Wilis,  nor  prohibited  from  taking  land  by  devise.* 
"The  same  is  also  the  case  in  many  other  States."^ 
The  disability  of  corporations  to  hold  real  property  was 
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created  by  various  statutes,^  before  the  statute  of  Henry 
VlII.J  but  it  was  customary  to  obtain  from  the  king  a 
license  dispensing  with  the  disability  in  particular  in- 
stances ;  and  the  sovereign's  right  to  give  such  licenses 
was  confirmed  by  a  statute  of  William  III.8  Neverthe- 
less, when  realty  was  devised  to  a  corporation  not  em- 
powered to  take  by  devise,  although  the  devise  was, 
of  course,  void  at  law  under  the  statute  of  Henry,  yet 
the  estate  descended  to  the  heir  charged  with  tlie  trust, 
provided  it  were  not  illegal  for  some  other  cause.'  These 
restrictions  upon  devises  to  corporations  have  never 
been  extended  to  bequests  of  personalty.*"  A  corpora- 
tion authorized  to  hold  only  a  certain  amount  of  prop- 
erty can  take  under  a  will  only  so  much  as  added  to 
what  is  already  held  by  it  will  equal  the  sum  limited 
by  the  charter,  tlie  surplus  going  to  the  heir  or  next  of 
kin. 11  A  statute  declaring  devises  to  corporations  in- 
valid does  not  prevent  their  taking  and  holding  devises 
of  lands  lying  in  another  State.^*  A  State  or  confeder- 
ation of  States  is  not  a  corporate  person,  and  cannot 
take  by  devise  under  a  statute  authorizing  devises  to 
"persons.""  But  a  school  district  is  considered  to  be 
a  corporation  organized  for  educational  purposes  and 
capable  of  taking  by  will ; "  and  a  municipal  corpora- 
tion may  take  under  will,  and  hold  gifts  for  charitable 
uses.i*  The  right  of  a  corporation  to  take  by  will  is 
subject  to  general  laws  passed  by  the  State  after  the 
incorporation.^ 

1  84  Henry  VIII.  ch.  5. 

2  iVIct.cb.28. 

3  1  Jarman  on  Wills  (4th  lEng.  ed.),  6S. 

4  Burbank  v.  Whitney,  24  Pick.  151 ;  Sutton  v.  Cole,  s  Pick.  232  ; 
Washburn  r.  Sewall,  9  Met.  280 ;  Bartlett  v.  Nye,  4  Met.  378  ;  Clapp  v. 
Stoaghton,  10  Pick.  463. 

5  1  Blgelbw's  Jarman,  85. 

6  Magna  Charta,  ch.  36 ;  9  Henry  III.  ch.  86 :  7  Edward  I.  ch.  1 ; 
13  Edward  I.  chapters  3:\  33 1  34  Edward  I.  stat.  3 ;  18  Edward  III. 
Stat.  3,  ch.  3 ;  15  Blcbard  II.  ch.  5 ;  23  Henry  VIII.  ch.  10. 
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7  84  Henry  VIII.  ch.  5. 

8  7  i&  8  Wm.  III.  ch.  37 ;  1  Jarman  on  Wills  (4tb  Eng.  ed.),  65, 66. 

9  1  Jarman  on  Wills  (4tb  Eng.  ed.),  66. 

10  Burr  v.  Smith,  7  Vt.  241 ;  In  re  Howe,  1  Paige,  214  ;  MeCartee  v. 
Orphans'  Asylum,  9  Cowen,  487:  Uibson  v.  McCall,  1  Rich.  174; 
Phillips  Academy  v.  King,  12  Mass.  546 ;  Burbank  v.  Whitney,  24 
Pick.  151. 

11  Davidson  Ctollege  v.  Chambers,  8  Jones  Eq.  253. 

12  Thonipson  v.  Swoope,  24  Pa.  St.  474  ;  Fox's  Will,  62  N.  Y.  530  : 
White  V,  Howard,  46  N.  Y.  144;  Vansant  v.  Boberts,  3  Md.  119; 
American  Bible  Soc.  v.  Marshall,  15  Ohio  St.  537. 

13  Fox's  Will,  52  N.  Y.  530. 

14  Bulmer's  Estate,  59  Cal.  131. 

15  Piper  V.  Monlton,  72  Me.  165 ;  Webb  v.  Neal,  5  Allen,  576 ;  Drury 
V.  Kantiok,  10  Allen,  169 ;  Vidal  v.  Girard,  2  How.  190  ;  Perln  v.  Carey, 
24  How.  506. 

16  Kerr  v.  Dougherty,  79  K.  Y.  327. 

§  128.  (g)  Of  uninoorporated  or  non-ezisting  sooieties.  — 
As  a  general  rale,  an  unincorporated  society  or  associa- 
tion cannot  be  a  devisee  or  legatee  under  a  will ;  ^  and 
in  order  to  render  the  gift  effective  the  title  must  be 
vested  in  trustees  for  the  benefit  of  the  society.^  It  has 
been  said,  however,  that  unincorporated  associations 
duly  officered  and  organized,  and  keeping  written 
minutes  of  their  proceedings,  are  capable  of  taking 
under  a  will.'  So  a  bequest  to  an  unincorporated 
charitable  association  that  became  incorporated  before 
the  money  was  payable  was  sustained  as  valid.^  If  a 
remainder  over  be  given  to  a  corporation  not  in  exist- 
ence, the  devise  will  be  void,  although  a  corporation 
answering  the  description  should  be  created  before  the 
expiration  of  the  particular  estate.*  But  a  devise  may 
be  made  to  a  non-existing  body  if  trustees  be  appointed 
to  hold  the  legal  title.*  And  if  it  appear  from  the  will 
that  the  subject  of  the  gift  is  to  come  into  being  at  some 
future  time,  or  upon  some  future  contingency  will  be- 
come qualified  to  take,  it  is  not  presumed  that  the 
testator  intended  to  make  a  present  disposition  of  prop- 
erty, where  it  is  possible  to  construe  the  will  other- 
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wisei*  And  an  exception  to  the  mle  against  gifts  to 
unincorporated  societies  and  non-existing  corporations 
ismade  in  favor  of  devises  and  bequests  for  cliaritable 
purposes ;  and  if  the  uses  be  such  as  a  court  of  equity 
may  enforce  and  administer,  they  will  not  be  allowed 
to  fail  for  want  of  a  trustee,  or  on  account  of  delay  in 
the  passage  of  an  enabling  act.*  This  exception,  how- 
ever, does  not  prevail  in  New  York.'  A  bequest  to  the 
first  Christian  church  erected,  or  to  be  erected  in  a  cer- 
tain place,  or  to  such  persons  as  might  become  trustees 
thereof,  has  been  held  valid  in  the  United  States 
Supreme  Court. *<>  The  property  in  the  mean  while 
descends  to  the  heir  charged  with  the  trust.^^  But  in 
the  case  of  a  non -existing  charity,  this  exception  must 
not  be  taken  advantage  of  to  create  a  perpetuity  in  the 
hands  of  the  prior  taker  by  the  devise.^^  A  religious 
sect,  order,  or  denomination  may  accept  a  devise  in 
Missouri.!'  And  an  unincorporated  institution  known 
as  "The  Insane  Asylum,"  organized,  controlled,  and 
supported  by  a  municipal  corporation,  has  been  the 
recipient  of  a  charitable  bequest,  the  title  vesting  in  the 
municipality  as  trustee  for  the  benefit  of  the  indigent 
Insane  of  the  city.^* 

1  Rizer  V.  Perry,  58  Md.  112 ;  Kain  v.  Gllboney,  101  U.  S.  862 ;  S.  C. 
8  Hughes  O.  C.  397 ;  Daniel  v.  Fain,  5  Lea,  819, 824 ;  Beeves  v.  Reeves, 

6  Lea,  644:  Presbyterian  Soc.  v.  Bowen,  21  Hun,  389;  Downine  v. 
Marshall.  23  N.  Y.  382 ;  Owens  v.  Missionary  Soc.  14  N.  Y.  380 ;  Sher- 
wood V.American  Bible  Soc.  1  Keyes,  661 ;  McKeon  v.  Kearney,  #57 
How.  Pr.  330 ;  Betts  v.  Betts,  4  Abb.  N.  C.  403 ;  Leonard  v.  Davenport, 
68  How.  Pr.  884  ;  White  v.  Howard,  46  N.  Y.  144  ;  Cobb  v.  Denton,  6 
Baxt.  235 ;  Flerson  v.  Presbyterian  Church,  7  Heisk.  633. 

2  Daniel  v.  Fain,  5  Lea,  319, 324 ;  Gass  v.  Boss,  3  Sneed,  211 ;  Frank- 
lin  V.  Armfleld,  2  Sneed,  306. 

3  Washburn  v.  Seawall,  9  Met.  280 ;  Tucker  v.  Seaman's  Aid  Soc. 

7  Met.  118 :  In  t«  Tlcknor,  13  Mich.  44 ;  King  t;.  Parker,  9  Cush.  71, 82 ; 
Earle  v.  Wood,  8  Cush.  438. 

4  PhUsonv.  Moore,  23  Hun,  182. 

5  Zeiswels  v.  James,  63  Pa.  St.  465 ;  White  v.  Howard,  46  N.  Y. 
144 ;  Chplmley*8  Case,  1  Coke,  564. 

6  Fidelity  Ins.  Trust  Co's.  Appeal,  99  Pa.  St.  443, 
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7  BurriU  v.  Boardman,  43  N.  Y.  254  ;  Cory  Soc. ».  Beatty,  28  N.  J.  , 
£q.  570. 

8  Byers  v.  McCartney,  62  Iowa,  3^9 ;  Missionary  Soc.  v.  Cbapman,  i 
128  Mass.  285 ;  Fellows  v.  Miner,  119  Mass.  541 ;  Baker  v.  Clarke  Jnst. 
110  Mass.  88  ;  Sanderson  v.  White,  18  Pick.  328, 336 :  Odell  v.  Odell,  10 
Allen,  1 ;  Tobin's  Estate,  Myrick's  Prob.  134 ;  McGirr  v.  Aaron,  1  Pa.  . 
St.  49 ;  Conn.  Ann.  Laws  (1885),  eh.  110,  S  130. 

9  Owens  v.  Missionary  Soc.  14  N.  Y.  380 ;  Downing  v.  Marshall,  23 
N.  Y.  366 ;  Sherwood  v.  American  Bible  Soc.  1  Keyes,  561 ;  White  v. 
Howard,  46  N.  Y.  144. 

10  Jones  V.  Habersham,  107  U.  S.  174. 

11  Byers  v.  McCartney,  62  Iowa,  339. 

12  Jocelyn  v.  NottL44  Conn.  55;  Sanderson  v.  White,  18  Pick.  328; 
Ould  V.  Washington  Hospital,  95  U.  S.  303 ;  Burrill  v.  Boardman,  48 
N.  Y.  254 ;  Dodger  v.  Williams,  46  Wis.  70 ;  Inglis  v.  Sailors'  Snug 
Harbor,  3  Peters,  99 ;  Att'y-Gen.  v.  Cheater,  I  Bro.  C.  C.  444 ;  Cham- 
berlayne  v.  Brockf^tt,  Law  B.  8  Ch.  206;  Sinnet  v.  Herbert,  Law 
R.  7  6h.  237.  Cf.  PhUpott  v.  St.  George's  Hospital.  6  H.  L.  Cas.  359 ; 
Wells  V.  Heath,  10  Gray,  25 ;  Goldsborough  v.  Martin,  41  Md.  488. 

13  Boyce  v.  Christian,  69  Mo.  492.    Cf.  Mo.  Const  (1865)  art  1,  { 13. 

14  Succession  of  Vance  (La.  1887),  29  La.  An.  371. 
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CHAPTER  XI. 

OP  LIMITATIONS  UPON  TESTAMENTABT  POWEB. 

2  129.  The  subject  generally  considered. 

I  130.  Of  the  devisable  quantity. 

I  131.  Of  the  rights  of  children  not  mentioned  In  the  will. 

1  132.  Of  the  rights  of  after-born  and  posthumous  children. 
{  133.  Of  the  statutes  of  mortmain. 

{  134.  Of  the  rule  against  perpetuities. 

{  135.  Of  the  rule  against  accumulations. 

{  136.  Exceptions  in  favor  of  charitable  uses. 

2  137.  Of  the  doctrine  of  ey  pres. 

i  13S.    Examples  of  uses  held  to  be  charitable. 
{  199.    Examples  of  uses  held  not  to  be  charitable. 

g  129.  The  snlject  generally  eonsidered.—The  power  of 
making  a  disposition  of  property  which  shall  take  effect 
after  death  not  being  a  natural  right,  the  legislature  by 
whom  the  privilege  is  conferred  has  seen  fit  to  impose 
certain  limitations  upon  the  exercise  thereof,  wherever 
it  has  appeared  that  too  great  a  latitude  might  prove  in- 
jurious to  the  State  or  to  the  rights  of  individuals.  And 
other  limitations  have  been  imposed  by  the  judiciary 
from  time  to  time,  wherever  testamentary  provisions 
have  contravened  the  general  policy  of  the  law.  For 
example,  devises  for  an  illegal  purpose,^  as  to  promote 
the  separation  of  husband  and  wife,  cannot  take  effect 
according  to  the  intent  of  the  testator.^  Again  under 
the  Louisiana  Code,  a  devise  to  the  testator's  concubine 
is  void.'  Devises  operating  in  general  restraint  of  mar- 
riage cannot  take  effect  according  to  the  intention  of  the 
testator.*  Where,  however,  a  vested  estate  is  distinctly 
given,  and  illegal  conditions  are  annexed,  the  gift  will 
stand  and  the  conditions  only  be  void.^  In  England  at 
one  time,  a  gift  to  promote  a  religious  faith  contrary  to 
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the  statute  was  void.'  Other  examples  are,  the  statutes 
providing  against  a  parent's  forgetfulness  of  his  chil- 
dren, and  in  certain  cases  conferring  upon  them  the 
same  share  in  the  inheritance  which  they  would  have 
received  had  there  been  no  will ;  the  rule  limiting  the 
devisable  portion  of  the  estate;  the  rules  against  per- 
petuities and  accumulation ;  the  statutes  of  mortmain, 
and  the  once  important  doctrine  of  superstitious  uses. 
Of  this  interesting  relic  of  the  past,  Ferr^*-  in  his  treatise 
upon  Trusts  remarks :  '*  All  gifts  to  superstitious  uses, 
so  called,  such  as  praying  for  the  souls  of  the  dead, 
maintaining  obit  lamps,  and  for  other  similar  objects,  in 
the  struggle  of  the  reformation  and  afterwards,  were 
held  to  be  against  public  policy  and  void.  But  in  this 
country  where  all  religious  denominations,  doctrines, 
and  forms  of  worship  are  tolerated,  or  rather  protected, 
so  long  as  the  public  peace  is  not  disturbed,  there  can 
be  in  the  law  no  such  thing  as  a  superstitious  use.''^ 
Even  gifts  to  procure  masses  to  be  sAid  for  the  souls  of 
the  dead,  a  use  especially  obnoxious  to  the  common  law 
of  England,*  have  been  held  valid  in  America;*  al- 
though, of  course,  a  bequest  to  be  expended  for  masses 
for  the  testator's  soul  is  not  a  charity,  and  can  be  en- 
forced only  as  an  ordinary  trust.'® 

1  Gary  v.  Abbott,  7  Ves.  490 ;  Habeshon  v.  Vardon,  7  Eng.  L.  <&  Eq. 
228. 

2  Ck>nrad  v.  Long,  a3  Mich.  78. 

3  Gibson  V.  Dooley,  32  La.  An.  85SL 

4  Maddox  v.  Maddox,  11  Gratt.  801 ;  2  Iledfield  on  Wills,  291. 

5  Maddox  v.  Maddox,  11  Gratt.  804 ;  Philadelphia  v.  Glrard,  45  Pa. 
St.  9.  This  point  will  be  found  more  fully  treated  under  Cokdi- 
TiONAL  Devises  and  Bequests. 

a  2  Perry  on  Trusts, }  715  ;  De  Themmlnes  v.  De  Bonneval  J(  Buss. 
288 :  Da  Costa  v.  De  Pas.  Amb.  228;  2  tiwan.  487,  n.;  Flnley  v.  Hunter, 
2  gitrob.  £q.  218 ;  Johnson  v.  Clarkson,  3  Kicfa.  Eq.  305 ;  Luslc  v.  Lewis, 
82Mi8S.  297. 

7  2  Perry  on  Trusts,  I  715;  Methodist  Church  v.  Bemington,  1 
Watts,  218 ;  Gass  v.  White,  2  Dana,  176 ;  MUler  v.  Porter.  53  Pa.  St.  292 ; 
Kehoe  v.  Kehoe,  22  Am.  Law  Beg,  065:  Maglll  v.  Brown,  Bright. 
N.  P.  873.    Cf.  Jaclcson  v,  Phillips,  14  Allen,  M9, 551 
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8  23  Henry  VIII.  cb.  10.  Void  at  common  law  independent  of 
statute :  l  Jarman  on  Wills  (4th  Eng.  ed.),  205 :  West  v.  Shuttle  worth, 
2  Mylue  dk  K.  684  ;  In  re  Blundell's  Trusts,  81  Law  J.  Cb.  &!. 

9  Ex  parte  Scbouler,  134  Mass.  426 ;  In  re  Hagenmeyer's  Will,  12 
Abb.  N.  G.  4:i2 ;  Uagenmeyer  v.  Hauselman,  2  Demarest*  87. 

ID  Dougherty's  Estate,  12  Phila.  7a 

§  180.  Of  the  devisable  quantity.— In  some  of  the 
Amerioan  States,  a  testator  leaving  children  is  prohib- 
ited by  statute  from  devising  more  than  a  certain  por- 
tion of  his  estate  away  from  them ;  in  New  York,  not 
more  than  one  half  from  the  children  to  a  charity ;  in 
Georgia,  California,  and  Montana,  not  more  than  one 
third.i  The  limitation  of  bequests  for  charitable  pur- 
poses to  one  third  of  the  testator's  estate'  means  one 
third  of  the  total  assets  before  the  payment  of  debts.' 
In  Louisiana,  a  testator  leaving  at  his  decease  one  legit- 
imate child  cannot  devise  more  than  two  thirds  of  his 
estate ;  if  he  leaves  two,  he  is  limited  to  one  half,  and  to 
one  third  if  he  leaves  three  or  more.  So,  also,  if  having 
no  children,  he  leaves  a  father  or  mother,  or  both,  the 
devisable  portion  is  restricted  to  two  thirds.  The  pro- 
visions on  this  subject  are  numerous  in  that  State,  and 
the  statute  should  be  consulted.*  In  South  Carolina,  a 
devise  of  more  than  a  fourth  part  of  the  estate,  after 
payment  of  debts,  made  to  a  mistress  or  bastard,  is 
void,  if  the  testator  have  a  wife  and  legitimate  children.^ 

1  etimson's  Am.  Stat  Law  (Jan.  1, 1886),  }  2618. 

2  Cal.  Civ.  Code  (1873),  {  1313. 

8   Hinkley's  Estate,  Myrick's  Prob.  189. 

4  La.  Rev.  av.  Code  (1878),  {{  1493-1501,  The  New  Mexican  pro- 
Tisions  are  peculiar  and  too  numerous  for  insertion  here.  Cf.  N.  M. 
Comp.  Laws  (1884),  f}  1410^1414. 

6   Supra, }  112,  n.  7. 

2  ISl.  Of  the  rights  of  children  not  mentioned  in  the  will. 
— To  guard  against  the  consequences  of  a  parent's  for- 
getfulness,^  there  are  statutory  provisions  in  many  of 
the  American  States,  the  general  purport  of  which  is 
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that  if  a  testator  omit  to  provide  in  his  will  for  any  of 
Ills  children,  or  for  the  issue  of  a  deceased  child,  they 
are  entitled  to  take  the  same  estate  which  they  would 
have  received  had  there  been  no  will.'  In  Massachu- 
setts, the  statute  does  not  extend  to  children  who  have 
been  provided  for  by  the  testator  during  his  life :  nor  in 
Maine,  Missouri,  and  Montana,  to  those  that  have  had 
an  equal  portion  of  the  estate  by  way  of  advancement  ;> 
and  if  it  appear  that  the  omission  was  intentional,  not 
occasioned  by  accident  or  mistake,  the  child  will  take 
no  share  in  the  inheritane*  under  the  laws  of  Massachu- 
setts, Maine,  California,  Nevada,  Dakota,  Montana,  and 
Utah.*  This  intention  may  be  shown  even  by  evidence 
dehors  the  instru ment  in  Massachusetts.^  But  in  Arkan- 
sas, Missouri,  Oregon,  and  Washington  Territory,  the 
exclusion  must  be  express.'  In  Vermont,  Michigan, 
Wisconsin,  Minnesota,  Nebraska,  and  Arizona,  the  bur- 
den of  proof  is  upon  the  child  to  show  that  the  omission 
was  by  accident  or  mistake.^  In  Ohio  and  Kansas,  if  a 
testator  at  the  time  of  executing  his  will  had  a  child  who 
was  absent  and  reported  to  be  dead,  and  omits  to  pro- 
vide for  him,  the  child  is  entitled  to  the  same  that  he 
would  have  received  in  case  of  intestacy.  But  if  the 
child^s  issue  were  provided  for  in  the  will,  then  he  may 
take,  in  lieu  of  his  intestate  share,  the  provision  so  made, 
or  such  part  thereof  as  the  court  may  direct.^  In  Ken- 
tucky, also,  there  are  statutory  provisions  in  favor  of 
children  and  grandchildren  supposed  by  the  testator  to 
be  dead,  and  of  a  child  dying  out  of  the  State  leaving 
issue  unknown  to  the  testator.*  In  California,  an  ille- 
gitimate child  unintentionally  omitted  from  its  mother's 
will,  is  entitled  to  share  in  the  estate  In  the  same  manner 
&s  if  legitimate ;  ^^  but  the  contrary  has  been  held  in 
Massachusetts.^^  A  will  incorporating  within  itself  by 
reference  the  will  of  the  testatrix's  husband,  in  which 
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her  children  were  named,  is  a  sufficient  "naming  and 
providing  for"  within  the  meaning  of  a  statute  requir- 
ing some  mention  of  children  to  be  made  in  the  will,  the 
object  of  such  statutes  being  merely  to  provide  against 
the  consequences  of  a  parent's  forgetf  ulness.^'  An  estate 
over  which  one  has  only  a  power  of  appointment  is  not 
subject  to  the  rights  of  children."  The  share  which  a 
child  omitted  from  the  will  would  have  received  by  in- 
heritance must  be  made  up  by  abatement  of  the  legacies 
and  devises,  the  validity  of  the  will  and  its  admission 
to  probate  not  being  affected  by  the  omission.^^ 

1  Oerrish  V.  Oerriah,  8  Or.  861. 

2  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2842,  citing:  the  statutes 
of  N.  H.,  Mass.,  Me..  Vt.,  Mich.,  Wis.,  Minn.,  Neb.,  Mo.,  Ark.,  Cal., 
Or.,  Nev.,  Wash.,  Dak.,  Mon..  Utah,  a~''  Ariz.  Cf.  Hnilth  v.  Robert- 
son, 89  N.  y.  S55  ;  8.  C.  24  Hun,  210  ;  Wilson  r.  Frltts, :«  N.  J.  Eq.  59 ; 
Blddle'a  Bstate,  14  Pbila.  827 ;  Sewall  v.  WUmer,  132  Mass.  131 ;  Oer- 
rish V.  Gerrlsh,  8  Or.  351. 

3  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  \  2842. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2842. 

5  Bancroft  v.  Ives,  8  Gray,  367  ;  Peters  v.  Siders,  126  Mass.  135. 

6  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  \  2842. 

7  Stimson's  Am.  Stat  Law  (Jan.  1, 1886), }  2842. 
8.  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  |!  2842. 
9    Ky.  Gen.  Stats.  (1873)  ch.  113,  {  19. 

10  Warden's  Estate,  57  C^.  484. 

11  Kent  V.  Barker,  2  Gray,  535. 

12  Gerrlsh  v,  Gerrlsh,  8  Or.  351. 

13  Sewell  v.  Welmer,  132  Mass.  181. 

14  Doane  V.  Lake,  32  Me.  26& 

g  132.  Of  the  rights  of  after-bom  and  posthamotLB  chil- 
dreiL — The  rule  as  to  the  rights  of  children  omitted' 
from  the  will  is  with  some  minor  differences  substan- 
tially the  same  under  the  American  statutes,  whether 
they  were  in  existence  at  the  time  of  making  the  will 
or  were  bom  thereafter  in  the  testator's  lifetime,  or 
were  born  both  after  the  execution  and  decease.^  Gen- 
erally, under  the  American  statutes  for  purposes  of 
descetit  and  distribution,  posthumous  children  are  con- 
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sidered  as  living  at  the  death  of  the  father,  from  which 
it  follows  that  a  child  bom  after  his  death  takes  like 
any  other  child  bom  after  the  makmg  of  the  will;* 
and  express  provision  is  made  to  this  effect  in  New 
York,  New  Jersey,  Pennsylvania,  Nebraska,  Delaware, 
Virginia,  Kentucky,  Tennessee,  Missouri,  Arkansas, 
Texas,  Oregon,  Washington  Territory,  Utah,  South 
Carolina,  Alabama,  and  Mississippi.'  But  in  Massa- 
chusetts and  Maine  and  Iowa  a  posthumous  child  that 
has  been  provided  for  in  the  will  or  otherwise  does  not 
take  under  the  statutes  of  descent  and  distribution.  In 
New  Hampshire,  however,  there  must  be  an  express 
exclusion  of  him  in  the  will  in  order  to  debar  him  from 
the  inheritance.*  The  right,  however,  of  a  posthumous 
child,  unprovided  for  in  the  will,  to  share  in  the  in- 
heritance, exists  at  common  law,  in  dependent  of  express 
statutory  enactment.* 

1  See  supra.  Revocation  by  Birth  of  Child,  J  65.  Cf.  Stlm- 
son's  Am.  Stat.  Law  (Jan.  1, 1S86),  292842, 2843, 2844,  citing  In  detail  the 
statutes  of  N.  H.,  Mass.,  Me.,  Vt.,  B.  I.,  N.  Y.,  N.  J.,  Pa.,  Ohio,  111., 
Mich.,  Wis.,  Minn.,  Kan.,  Neb.,  Del.,  Va.,  W.  Va.,  N.  C,  Ky.,  Tenn., 
Mo.,  Ark.,  T9Z.,  Cal.,  Or.,  Nev.,  Colo.,  Wash.,  I>ak.,  Mon.,  Utah, 
S.  C,  Ala.,  Miss.,  and  Ariz. 

2  Stimson's  Am.  Stat.  Law  (Jah.  1,  1886),  i}  1412,  n.  a,  1413,  2621, 
2844,9023.  Cf.  Knotts  v.  Stearns,  PI  U.  8.  6;i8;  Pearson  v.  Carlton,  18 
S.  C.  47 ;  Catholic  Association  v.  Firnace,  GO  Mich.  82. 

3  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  i  2844. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2844. 

5  Pearson  v.  Carlton,  18  S.  C.  47 ;  Clarke  v.  Blake,  2  Ves.  673.  Qf. 
supra,  Rkvocation  by  Birth  of  Child,  {  65. 

§  138.  Of  the  statutes  of  mortmain.  ~  The  several  Eng- 
lish statutes  of  mortmain  owed  their  origin  to  the  effort 
of  the  civil  power  to  check  a  dangerous  tendency  of 
those  times  to  enrich  corporations  of  a  religious  or 
eleemosynary  character,  at  the  sacrifice  of  the  family  and 
kindred  of  the  testator.  The  latest  of  these  acts  is  the 
statute  of  9  George  II.,  ch.  36,  section  8,  by  which  It  was 
enacted  that  no  property  in  land,  or  arising  out  of  land, 
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should  pass  to  charitable  uses  except  by  deed,  Indented, 
sealed,  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  twelve  months  before  the  death  of 
the  donor  or  g^ntor.  Under  this  statute  a  mortgage 
upon  real  estate  is  an  interest  in  land  which  cannot  be 
given  by  will  to  a  charity.*  These  statutes  of  course 
have  no  force  in  America  unless  re-enacted  here.  Al- 
though at  one  time  it  was  held  in  Pennsylvania  that 
the  statutes  of  mortmain  were  a  part  of  the  law  of  that 
State,  this  Opinion  was  afterwards  controverted.'  By 
an  act  of  its  own,  however,  Pennsylvania  has  required 
that  gifts  to  religious  or  charitable  uses  must,  in  order 
to  be  valid,  be  made  at  least  one  month  befere  death.' 
And  this  is  held  to  apply  even  in  a  case  where  a  be- 
quest executed  more  than  a  month  before  death  is  re- 
voked by  a  codicil  made  within  that  time,  and  a  new 
bequest  for  a  smaller  sum  substituted  in  lieu  thereof.^ 
In  Georgia,  testamentary  dispositions  in  favor  of  relig- 
ious or  charitable  corporations  cannot  take  effect  unless 
the  will  were  executed  ninety  days  before  the  testator's 
death.^  Under  the  laws  of  the  United  States  no  relig- 
ious or  charitable  association  in  their  Territories  may 
hold  real  estate  of  a  greater  value  than  fifty  thousand 
dollars.*  In  Kentucky,  no  church  or  society  of  Chris- 
tians can  hold  the  legal  or  equitable  title  to  exceeding 
fifty  acres  of  land.^  In  New  York,  no  person  leaving  a 
husband,  wife,  child,  or  parent  can  devise  or  bequeath 
to  any  benevolent,  charitable,  literary,  scientific,  relig- 
ious, or  missionary  society  or  corporation  more  than 
one  half  of  the  estate  remaining  to  him  after  the  pay- 
ment of  his  debts.  Likewise  in  Georgia,  a  person  leav- 
ing a  widow  or  issue  cannot  so  devise  more  than  one 
third  of  his  estate.^  So  in  California  and  Montana, 
such  a  devise  must  not  exceed  a  third  if  the  testator 
leave  heirs.*  The  Constitution  of  Maryland  declares 
Bbach  Wii<ls.— 21. 
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all  gifts,  sales,  apd  devises  of  land  or  personal  property 
to  religious  scots,  or  for  religious  uses,  void  without  the 
sanction  of  the  legislature  given  before  or  after  the  gift, 
except  five  acres  for  a  church,  parsonage,  or  cemetery  J* 
Without  express  legislative  sanction,  a  foreign  religious 
corporation  cannot  hold  land  in  that  State ;  but  a  will 
directing  land  to  be  sold  and  bequeathing  the  proceeds 
to  a  corporation  of  that  kind  is  valid."  In  Ohio,  a 
devise  or  bequest  to  charitable,  religious,  or  educa- 
tional purposes  by  a  testator  leaving  lssu%  or  adopted 
children  or  their  issue,  is  void  unless  the  will  were 
executed  at  least  a  year  before  death ;  ^^  and  whether 
the  testator  leave  issue  or  not  such  wills  must  be  exe- 
cuted thirty  days  before  his  death,  under  the  statutes 
of  California  and  Montana." 

1  Oornf ord  v.  Elliott,  29  Ch.  Div.  947 ;  S.  C.  27  Ch.  Dlv.  318  :  approv- 
ing and  following  Brook  v.  Badley,  Law  R.  3  Cti.  672  ;  and  explaining 
In  re  Harris,  15  Ch.  Div.  561. 

2  MaglU  V.  Brown,  Bright.  N.  P.  350 ;  Vidal  v.  Glrard,  2  How.  128, 

8  Pa.  B.  P.  Dig.  (1872-73), "  Charities,"  {  23,  «  Wills,"  J  22 ;  Craig  v. 
Lilly  (Pa.  1887  Apr.  18). 

4  Ponlson's  Estate,  11  Phlla.  151.  On  the  statutes  of  mortmain, 
compare  Wrotsley  v.  Adams,  Plow.  193 ;  Yates  r.  Yates,  9  Barb.  3.33. 
Alienation  in  mortmain  defined :  Douning  v.  Marshall,  23  How.  Pr. 
84 ;  Ferln  v.  Carey,  24  How.  495. 

6   Qa.  Civ.  Code  (1882),  J  2419 

6  U.  S.  Rev.  Stats.  J  1890. 

7  Ky.  Gen.  Stats.  (1873),  ch.  18,  {  8. 

8  Stimson's  Am.  Stat  Law  (Jan.  1,  1886),  2  2618;  Chamberlain  v. 
Taylor  (N.  Y.  1887  Apr.  19). 

9  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2618. 

10  Md.  Declaration  of  Rights,  {  88. 

11  Church  V.  Smith,  56  Md.  362. 

12  Ohio  Rev.  Stats.  (1880)  2  5915. 

13  Cal.  Civ.  Code,  ?  1313 ;  Mon.  Prob.  Code,  {  473 ;  Robinson's  Estate, 
63  Cal.  620. 

§  134.  Of  the  rule  againat  perpetnities. — At  common 
law,  limitations  upon  the  alienation  of  real  estate  could 
not  extend  beyond  a  life  or  lives  in  being  and  twenty- 
one  years  and  about  nine  months  thereafter.^    In  sev- 
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eral  of  the  American  States  the  common-law  rule  has 
become  a  part  of  the  statutory  law.  Thus  in  Kentucky 
and  Greorgia,  a  limitation  is  invalid  for  a  longer  time 
than  a  life  or  lives  in  being  and  twenty-one  years  and 
the  period  of  gestation.'  In  Iowa,  no  limitation  is  valid 
beyond  lives  in  being  and  twenty-one  years  thereafter.' 
In  New  York,  Michigan,  Wisconsin,  and  Minnesota,  the 
law  is  declared  that  the  absolute  power  of  alienation  of 
real  estate  shall  not  be  suspended  by  any  condition  or 
limitation  in  deed  or  will  for  a  longer  period  than  dur- 
ing the  continuance  of  too  lives  in  being  at  the  creation 
of  the  estate.^  And  the  same  rule  applies  in  New  York 
to  suspensions  of  the  ownership  of  personal  property, 
limiting  the  period  to  two  lives  in  being  at  the  date  of 
the  will  or  death  of  the  testator.^  So  in  California,  Da- 
kota, and  Indiana,  perpetuities  are  forbidden  for  a  longer 
term  than  the  duration  of  lives  in  being  at  the  creation 
of  the  estate ;  and  in  the  latter  State  the  rule  applies  to 
both  realty  and  personalty.'  So  in  Alabama  not  longer 
than  during  three  lives-and  ten  years  thereafter.^  In 
some  other  States  perpetuities  are  forbidden  by  the 
Constitution.  This  is  the  case  in  North  Carolina,  Ten- 
nessee, Arkansas,  Texas,  California,  Nevada,  and  New 
Mexico.8  It  matters  not  how  short  may  be  the  dura- 
tion, the  suspension  is  invalid  If  not  made  to  depend 
upon  life  as  the  measure  of  limitation.^  The  law  against 
perpetuities  extends  to  executory  devises,  which  like 
other  estates,  are  required  to  vest  within  the  time  lim- 
ited.^°  It  has  been  held  in  Illinois  that  where  a  doubtful 
will  may  be  construed  as  vesting  the  estate  in  the  de- 
visee at  tho  testator's  death,  postponing  only  the  period 
of  enjoyment,  the  devise  is  not  within  the  rule  against 
perpetuities.^^  It  is  not  sufficient  that  the  estate  be  given 
upon  such  conditions  that  there  is  a  possibility  or  even 
probability  that  it  may  vest  within  the  period  prescribed 
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by  the  role.  Its  vesting  within  the  limited  time  must 
be  certain."  A  class  which  is  capable  of  receiving  ad- 
ditions after  the  death  of  the  testator  cannot  be  con- 
strued as  **  lives  in  being."  If  the  class  be  the  children 
of  a  female,  her  age  as  affecting  child-bearing  will  be 
taken  into  consideration.''  Where  the  beneficiaries 
have  the  power  to  alienate  before  the  termination  of 
the  prohibited  x)eriod,  the  gift  will  not  fail  for  remote- 
ness.^* Under  the  (Georgia  Code  the  effect  of  limitations 
void  on  account  of  the  rule  against  perpetuities  is  to 
make  those  limitations  valid  which  are  not  so  void,  and 
to  vest  the  fee  in  the  last  taker.^ 

1  Rand  V,  Botler,  48  Conn.  298;  Odell  t>.  Odell,  10  Allen,  1. 

2  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  { 1440;  Davis  v.  Buford 
(Ky.  1887,  Feb.  8). 

8   Stim8on*8  Am.  Stat.  T«aw  (Jan.  1, 1886),  2  1440. 

4  Stlmson's  Am.  Htet  Law  (Jan.  1,  1886),  }  1440;  Ford  v.  Ford, 
70  Wte.  19;  Ward  v.  Ward,  106  N.  Y.  68;  Kennedy  v.  Hoy,  106  N.  Y. 
134. 

5  N.  Y.  Bev.  Stats.  (7th  ed.)  p.  2,  ch. «,  tit.  4,  9  1.  C%  8tlmson*s 
Am.  Stat.  Law  (Jan.  1, 1886),  i  14^ 

6  Stimaon's  Am.  Stat  Law  (Jan.  1, 1888),  {  1440. 

7  Ala.  Code  (1876), }  2188. 

8  Stimson's  Am.  Stat  Law  (Jan.  1, 1386),  1 402. 

9  Schettler  v.  Smith,  41 N.  Y.  828;  Moore  v,  Moore,  47  Barb.  287; 
Bose  v.  Kose,  4  Abb.  N.  Y.  A  pp.  108. 

10  Nightingale  v,  Bnrrell,  15  Pl6k.  104 ;  Flsk  v.  Keene,  35  Me.  349 ; 
Hawlcy  v.  Northampton,  8  Mass.  %  87 ;  Brattle  Square  Church  v. 
Grant,  8  Gray,  142. 

11  Lant  V,  Lunt,  103  III.  307. 

12  Sears  v.  Putman,  102  Mass.  5;  Lorlng  v.  Blake,  96  Mass.  253 ; 
Wheland  v,  BeUly,  3  W.  Va.  697 ;  Ponohue  v,  McNichoI.  61  Pa.  St  73 ; 
Armory  v.  Lord,  6  iSeld.  403 ;  Sears  v.  Russell,  8  Gray,  86 ;  Brattle  8q. 
Church  V.  Grant,  3  Gray,  142, 153 ,  Hawley  v.  James,  16  Wend.  61, 120. 

J8  Cooper  v.  Laroche,'  17  Ch.  Div.  888,  With  respect  to  the  age  of  a 
womnn  as  affecting  child-bearing,  see  Gowen's  Appeal,  106  Pa.  St 
288,  cited  infra,  ^  172,  n.  la 

14  Levering  v.  Worthlngton,  106  Mass.  86 ;  Otis  v.  MoLellan,  18 
Allen,  339,  Bowditch  v.  Andrew,  8  Allen.  839. 

15  Ga.  Code  (1882),  1 2667. 

2  135.  Of  the  rule  against  accnmnlationB. — At  common 
law,  the  same  period  was  allowed  for  the  accumulation 
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of  income  as  for  restraints  against  alienation.^  But  the 
extraordinary  Thellusson  will  case  made  it  apparent 
that  the  period  should  be  shortened  and  led  to  the  en- 
actment of  the  statute  of  39  <fe  40  Greorge  III.,  which 
prohibited  accumulations  of  income  from  real  and  per- 
sonal estate  for  any  longer  term  than  the  life  of  the 
grantor  or  testator,  or  the  term  of  twenty-one  years 
from  his  death,  or  during  the  respective  minorities  of 
person  living  or  in  ventre  aa  mire  at  the  time  of  the 
death  of  the  grantor  or  testator.'  '*  This,  it  is  perceived, 
makes  the  restraint  closer  upon  income  than  capital; 
and  though  just  in  policy,  American  legislatures  have 
not  uniformly  adopted  thechange.'^'  In  a  few  States 
there  are  statutory  restrictions  upon  accumulations  of 
rents  and  profits  of  real  estate  whether  directed  by  deed 
or  will,  and  in  New  York,  Pennsylvania,  California, 
Alabama,  and  Dakota  the  same  rule  applies  to  per- 
sonalty also.^  Thus,  if  the  accumulation  is  to  com- 
mence on  the  creation  of  the  estate — the  death  of  the 
settler  or  the  execution  of  the  conveyance  —  it  must  be 
made  for  minors  in  being  at  the  time  of  commence- 
ment, and  must  terminate  on  their  majority.^  If  it  is  to 
commence  at  any  period  subsequent  to  the  creation  of 
the  estate,  it  must  be  within  the  time  allowed  by  the 
statutes  against  perpetuities,  and  must  commence  at 
some  time  within  the  minority  of  the  beneficiary  and 
terminate  at  the  majority.'  In  Pennsylvania,  the  ac- 
cumulation may  not  be  for  a  longer  term  than  during 
the  life  or  lives  of  the  settler  or  testator  and  twenty-one 
years  and  the  period  of  gestation.^  But  in  Alabama, 
there  may  be  an  accumulation  for  ten  years  without 
regard  to  the  minority  of  the  beneficiary.*  The  New 
York  statute,'  authorizing  an  accumulation  for  the  bene- 
fit of  a  minor,  permits  it  only  during  his  minority, 
and  requires  that  when  the  period  of  accumulation 
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ceases,  the  accumulated  funds  shall  be  released  from 
further  restraint  and  be  paid  over  to  the  beneficiary 
absolutely.  So  that  a  provision  directing  that  the  in- 
terest only  of  a  fund  which  has  been  accumulating 
during  a  minority  be  paid  to  one  beneficiary'-  during 
his  life,  and  the  principal,  upon  his  death,  to  another,  is 
Yoid.^®  So,  also,  directions  in  a  will  that  accumulations 
be  capitalized  and  the  income  therefrom  paid  to  the 
beneficiary  on  attaining  majority  is  invalid,  the  rule 
being  that  the  accumulations  belong  to  him  absolutely 
at  the  end  of  the  period.^^  Where  a  testatrix  left  to  her 
executor  an  estate  in  trust  to  accumulate  for  an  absent 
son,  *Mn  case  he  can  be  found  after  diligent  inquiry, 
correspondence,  and  publication  for  the  space  of  twenty 
years,"  the  direction  for  accumulation  was  not  void, 
inasmuch  as  the  trustee  had  active  duties  to  perform.^^ 
A  direction  to  accumulate  all  the  testator's  estate  for 
fifteen  years  by  investment  and  re-investment  in  bonds 
is  valid  in  Illinois.^  When  provisions  for  accumula- 
tion are  void,  the  result  is  to  make  a  present  gift  to  the 
beneficiaries  and  not  to  admit  the  next  of  kin  or  heir.^^ 

1  Loverlng  v.  Worthlngton,  106  Mass.  86,  89 :  Odell  v.  Odell,  10 
Allen,  1 ;  Fosdick  v.  Fosdick,  6  Allen,  43 ;  Thorndike  v.  Loverlng,  15 
Gray,  391 ;  Hooper  v.  Hooper,  9  Cosh.  122 ;  Klllam  v,  Allen,  52  Barb. 
606 ;  Hllyard  v.  MUler,  10  Pa.  St  826. 

2  1  Jarman  on  Wills,  303. 

3  Sctaouler  on  Wills,  ?  21 ;  Schouler  on  Personal  Property  (2d  ed.), 
f  147;  Schoaler  on  Executors,  $  465 ;  2  Bedfleld  on  Wills  (3  ed.),  560, 
563 ;  1  Bigelow's  Jarman,  326 ;  1  Perry  on  Trusts,  i  398. 

4  In  Indiana  to  personalty  only :  Ind.  Bev.  Stats.  (1881),  2  6058. 

5  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  1443,  citing  the  statutes 
of  N.  Y.,  Ind.,  Mich.,  Wis.,  Minn.,  Cal.,  Ala.,  and  I>ak. 

0  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  }  1443,  citing  the  statutes 
of  N.  Y.,  Ind.,  Mich.,  Wis.,  Minu.,  Cal.,  and  Dak. 

7  Pa.  Stats.  (1872-73) "  Beal  Estate,"  {  9. 

8  Ala.  Code  (1876),  {  2189;  Stlmson's  Am.  Stat.  Law  (Jan.  1,  1886>, 
{1443. 

9  N.  Y.  Bev.  Stats.  726,  J  37 ;  773,  J  8. 

10   Pray  v.  Hegeman,  92  N.  Y.  508 ;  Oilman  v.  Healy,  1  Demarest, 
401 ;  overruling,  Meserole  v.  Meserole,  1  Hon,  66,  and  Barbour  v.  De 
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Forest,  28  Hun.  615 ;  reversing,  Pray  v.  Hegeman,  27  Hon,  e08.    So  In 
Pa.  Sdile's  Estate,  11  PhUa.  31. 

11  Carson's  Appeal,  99  Pa.  St  825. 

12  Williams'  Estate,  13  PhUa.  825. 
18  Rboads  v.  Rhoads,  43  111.  239. 
14  Potter's  Estate,  13  Phila.  293. 

}  186.  Exceptions  i&  favor  of  eharitable  niei. — The 
general  rule  is  that  charitable  uses  are  not  subject  to 
the  prohibition  against  perpetuities,  the  very  object  of 
the  establishment  of  a  charity  being  that  its  benefits 
shall  eadure  th rough  all  time.^  In  New  York,  however, 
trusts  for  charities  do  not  form  a  general  exception  to 
the  rule  against  perpetuities.*  And  in  Maryland,  no 
exception  to  the  rule  against  perpetuities  is  made  in 
favor  of  a  charity,  unless  there  be  a  trustee  or  donee 
capable  of  taking  the  gift  in  succession.'  In  California 
and  Nevada,  the  constitutional  prohibitions  against  per- 
petuities do  not  apply  to  those  created  for  eleemosynary 
purposes.^  A  perpetual  charitable  use  does  not  neces- 
sarily restrict  the  alienation  of  the  property,  inasmuch 
as  when  needful  a  court  of  equity  may  decree  a  sale 
thereof.^  If  the  gift  be  to  a  private  person  with  a  re- 
mainder over  to  a  charity,  on  a  contingency  which  may 
not  occur  within  the  period  allowed  by  law  for  limita- 
tions upon  alienation,  the  gift  over  is  void  as  tending  to 
create  a  perpetuity  in  the  first  holder.'  Neither  are 
charitable  uses  generally  subject  to  the  common-law 
rule  against  accumulations.^  In  Wisconsin,  there  may 
be  accumulations  for  the  benefit  of  a  literary  or  chari- 
table corporation  for  a  term  of  twenty-one  years.'  In 
New  York,  funds  held  in  a  lawful  trust  by  a  college  or 
literary  corporation  may  be  accumulated  until  the  sum 
is  sufficient  for  the  purpose  to  which  it  is  destined.* 
But  although  charitable  trusts  fomi  an  exception  to  the 
oommon-law  rule  against  accumulation,  in  all  those 
States  where  there  are  statutes  limiting  the  time  of 
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accamulation,  charities  will  be  governed  by  the  statute 
unless  expressly  excepted  therefrom.^®  Thus  it  is  held 
m  New  York,  that  although  the  beneficiary  be  a  charity, 
a  direction  for  the  accumulation  of  interest  for  twelve 
years  is  void.^^  Devises  for  ordinary  purposes  may  fail 
through  uncertainty  in  the  object ; "  but  uncertainty  is 
said  to  be  one  of  the  essentials  of  a  gift  to  charitable 
uses,  and  in  no  way  defeats  the  intention  of  the  testator 
or  grantor."  This  exception  in  favor  of  charitable  uses 
does  not  depend  upon  the  statute  of  43  Elizabeth,  but 
was  a  part  of  the  common  law  which  continues  in  force 
in  this  country  so  far  as  conformable  to  our  polity  and 
adapted  to  our  institutions^*  Neither  does  ambiguity 
in  designating  the  beneficiary  of  a  charitable  gift  de- 
feat the  bequest,  if  the  beneficiary  can  be  identified  by 
parol.^**  Where  the  name  or  description  is  erroneous, 
and  there  is  no  reasonable  doubt  as  to  the  person  in- 
tended in  the  will,  the  mistake  will  not  defeat  the 
charity,  whether  the  beneficiaries  be  individuals  or  a 
corporation. 1*  A  devise  to  the  "  Vermont  State  Conven- 
tion" was  held  a  sufficient  designation  of  "The  Ver- 
mont Baptist  State  Convention." "  But  it  has  been 
ruled  in  Massachusetts  that  a  devise  to  the  missionary 
"  case  "  of  the  "  Methodist  Episcopal  Church,"  although 
it  was  assumed  that  "  case"  was  intended  for  "cause," 
could  not  be  executed  in  favor  of  the  Missionary  Society 
of  the  Methodist  Episcopal  Church,  a  corporation  organ- 
ized under  the  laws  of  New  York.*®  Leaving  the  appli- 
cation of  the  funds  to  the  discretion  of  the  trustees  does 
not  invalidate  the  gift  as  a  charity,  nor  cause  it  to  fail  for 
uncertainty." 

1  Hinkley's  Estate,  58  Cal.  487;  Curran  v.  Trust  Co.  15  Phlla.  84 ; 
Andrews  v.  Andrews,  110  111.  223 ;  Perin  v.  Carey,  24  How.  465,  495 ; 
Yard's  Appeal,  64  Pa.  St.  95 ;  Ould  v.  Washington  Hospital,  95  U.  S. 
803 ;  Odelf  V.  Odell,  10  Allen,  6 ;  Dexter  v.  Gardner,  7  Allen,  243 ;  Mag- 
delene  College  v.  Att'y-Gen.  6  H.  L.  Cas.  205.  Cf.  Storrs  Agricultural 
School  t'.  Whitney  (Conn.  1887),  54  Conn.  832. 
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g  187.  Of  the  doctrine  of  07  pres. — Macli  confusion  has 
arisen  with  respect  to  the  doctrine  of  cy  pres,  owing  to 
the  fact  that  in  its  application  by  the  E/iglish  courts, 
the  lord-chancellor  exercised  a  double  function,  the 
one  a  judicial  function  in  adjudicating  upon  the  legal 
questions  arising  upon  charitable  gifts,  the  other  a 
ministerial  function  as  keeper  of  the  king's  conscience, 
who  as  parens  patriae  might  carry  into  effect,  in  some 
other  manner,  gifts  for  charitable  uses  that  were  illegal 
or  contrary  to  public  policy.  The  instances  in  which 
such  prerogative  powers  were  exercised  are  reported  in 
the  books  together  with  the  judicial  decisions,  and  no 
clear  line  of  distinction  drawn  between  the  two  classes. 
"  If  gifts  were  made  to  establish  a  Jewish  synagogue, 
to  teach  Judaism  in  opposition  to  Christianity,  or  to 
re-establish  the  supremacy  of  the  pope,  or  to  educate 
children  in  the  Catholic  faith  contrary  to  the  statutes, 
or  to  promote  dissent  contrary  to  the  acts  of  uniformity, 
or  to  keep  alive  superstitious  customs  and  practices, 
the  charities  could  not,  of  course,  be  carried  into  effect 
as  given,  and  the  king  gave  effect  to  them  as  charities 
by  his  royal  prerogative,  cy  pres  the  original  pur- 
poses."^ As  no  such  power  exists  in  any  American 
magistrate,  and  none  can  exist  until  conferred  by  legis- 
lature, **  the  cases  named  are  not  law  in  America,  and 
probably  nothing  like  them  wUl  ever  have  a  place  in 
its  jurisprudence."'  Another  large  class  of  cases  in 
which  the  chancellor  exercised  his  ministerial  function 
was  where  gifts  were  made  to  charity,  or  religion,  or 
education,  without  indicating  when,  where,  or  how  the 
gifts  were  to  be  applied  or  used,  and  without  appoint- 
ment of  a  trustee  or  other  person  to  select  the  objects  or 
appropriate  dEnd  apply  the  funds.'  The  courts  in  Amer- 
ica have  generally  declined,  in  the  absence  of  legislative 
authority,  to  administer  these  indefinite  trusts,  unless  a 
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trustee  be  appointed  by  the  testator  to  exercise  his  dis- 
cretion in  applying  the  gift  to  particular  objects  or 
persons.*  The  leading  American  case  in  point  where 
this  whole  question  was  fully  discussed  is  Jackson  v, 
Phillips,^  in  which  one  of  the  trusts  was  for  the  intlam- 
ing  of  public  sentiment  against  the  internal  polity  of 
some  of  the  American  commonwealths,  thereby  to  se- 
cure the  repeal  of  their  laws  in  regard  to  the  relations  of 
master  and  servant,  and  for  harboring  persons  who  in 
violation  of  those  relations  abandoned  the  States  wherein 
they  existed.  After  the  death  of  the  testator,  but  while 
litigation  upon  his  will  was  still  in  progress,  the  laws 
referred  to  were  rendered  inoperative  by  an  amend- 
ment to  the  Federal  Constitution ;  and  the  immediate 
purpose  for  which  the  bequest  was  made  having  failed, 
the  fund  was  applied  to  the  New  England  Branch  of  the 
American  Freedmen*s  Union  Commission.  And  it  was 
there  laid  down  that  where  a  gift  is  made  to  a  trustee  for 
a  charitable  purpose,  the  general  nature  of  which  is 
pointed  out,  and  which  is  lawful  and  valid  at  the  time 
of  the  death  of  the  testator,  no  intention  being  expressed 
to  limit  it  to  a  particular  institution  or  mode  of  appli- 
cation ;  and  afterwards  if  either  by  change  of  circumr 
stances  the  scheme  of  the  testator  becomes  impracticable, 
or  by  change  of  law  becomes  illegal,  the  fund  having 
once  vested  in  the  charity  does  not  go  to  the  heirs  at 
law  as  a  resulting  trust,  but  is  to  be  applied  by  the 
Court  of  Chancery  in  the  exercise  of  its  jurisdiction  in 
equity,  cy  pres^  or  as  near  the  testator's  particular  di- 
rections as  possible,  thereby  to  carry  out  his  general 
charitable  intent.^'  Even  when  the  trust  is  to  be  exe- 
cuted out  of  the  State,  chancery  may  appoint  a  trustee 
within  the  State  to  receive  the  bequest,  or  may  order  the 
fund  or  the  profits  arising  from  it  to  be  paid  from  time 
to  time  to  a  trustee  in  the  place  where  the  trust  is  to  be 
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executed.^  There  seems  to  be  "no  valid  reason  why 
the  judicial  cy  pres  doctrine,  as  explained  in  Jackson  v. 
Phillips,  should  not  be  approved  in  all  those  States 
wherein  the  statute  of  Elizabeth  has  been  decided  to  be 
in  force,  or  where  its  principles  have  been  adopted  by 
the  law  of  the  State;  in  other  words,  in  those  States 
where  the  doctrine  that  indefiniteness  of  the  object  is 
no  objection  to  a  trust,  provided  it  is  for  a  charity,  is 
recognized.  This  is  the  case  in  many  States  of  the 
Union."*  And  indeed  it  would  seem  that  courts  of 
equity  have  derived  from  the  English  common  law, 
independent  of  the  statute  of  Elizabeth,  the  authority  to 
enforce  charities  when  trustees  competent  to  take  the 
legal  title  are  named,  and  the  class  to  be  benefited  and 
the  individuals  to  be  designated  by  the  trustees  are 
ascertainable.*  Thus,  it  has  been  held  that  in  the  gen- 
eral devolution  upon  the  courts  of  California  of  all 
Judicial  power  with  respect  to  charities  is  included  the 
power  of  cy  pres,  so  far  as  it  may  be  employed  in  direct- 
ing the  trustees  under  a  wUl  to  carry  into  effect  the 
general,  lawful,  and  charitable  intent,  when  the  particu- 
lar scheme  is  impracticable  or  has  become  unlawful.^ 
The  existence  of  a  judicial  power  to  administer  a  charity 
cy  pres,  where  the  expressed  intention  of  the  founder  can- 
not be  exactly  carried  out,  has  been  either  countenanced 
or  left  an  open  question  in  all.  the  New  England  States 
except  Connecticut.^^  In  New  Jersey,  the  doctrine  is 
favorably  regarded.^'  In  Kentucky,  the  statute  of  Eliza- 
beth is  re-enacted.  Grants  and  devises  for  charitable 
and  educational  purposes  are  declared  valid,^'  and  the 
judicial  doctrine  of  cy  pres  is  fully  applied."  In  another 
class  of  States,  the  doctrine  of  charitable  trusts  has  never 
been  adopted  or  has  been  abolished,  either  by  statutory 
prohibition  of  all  uses  and  trusts  where  the  trustee  has 
ho  active  servioe  to  perform,  with  a  few  specified  excep- 
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tions,  or  by  the  provisions  of  the  law  against-  perpetu- 
ities, or  by  the  general  policy  of  the  State  legislation. 
And  in  those  States  charitable  trusts  do  not  exist  except 
where  they  are  merely  the  express  private  trusts  per- 
mitted by  the  law,  or  in  those  particular  instances  au- 
thorized by  statute.'^  In  this  class  are  included  New 
York,^«  Wisconsin,"  Michigan,^*  Maryland,^*  North 
Carolina,^  Virginia,"  West  Virginia."  In  all  these 
States  a  trust  for  charitable  purposes  would  be  upheld 
provided  it  possessed  all  the  elements  of  a  valid  ordinary 
trust,  a  competent  and  certain  trustee,  certainty  in  the 
beneficiaries,  and  compliance  with  the  laws  against  per- 
petuities.^ And  in  Tennessee,  it  has  been  said  that  if  a 
charity  be  created  either  by  devise  or  deed,  it  must  be 
in  favor  of  a  persou  having  sufficient  capacity  to  take  as 
devisee  or  donee,  or  if  not  in  favor  of  such  a  person,  it 
must  be  definite  in  its  object,  and  lawful  in  its  creation, 
and  devised  or  granted  to  trustees  before  the  Court  of 
Chancery  can,  by  virtue  of  its  extraordinary  or  simple 
equity  jurisdiction,  interfere  to  enforce  its  execution." 
But  in  Massachusetts,  when  land  is  devised  to  a  charity 
without  naming  a  trustee,  the  heir  will  hold  the  prop- 
erty in  trust  until  a  trustee  be  appointed  by  chancery.** 
In  Maryland,  Virginia,  and  New  York,  the  statute  of 
Elizabeth  and  the  doctrines  growing  out  of  it  are  not 
recognized,  and  charities  stand  on  the  same  ground  as 
other  trusts.**  Thus,  in  Maryland,  a  gift  for  the  relief 
of  the  indigent  and  poor  residing  from  time  to  time 
within  certain  limits  has  been  held  vague  and  void, 
although  a  trustee  was  appointed ;  ^  so,  too,  a  gift  for 
"free  colored  persons  in  Baltimore  City"  was  void  for 
uncertaintj' ;  *•  both  of  which  uses  would  have  been 
administered  by  the  courts  of  equity  in  other  States.* 

,    1    Perry  on  Trusts,  {  718 ;  Cary  v,  Abbott,  7  Ves.  480k 
2   Perry  on  Trusts,  J  718. 
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Brown  v.  Kelsey,  2  Cush.  243. 

26  Prlchard  v.  Thompson,  95  N.  Y.  76 ;  Dumfries  t».  Abercromble, 
46  Md.  172 ;  State  v.  Warren ,  28  Md.  838 ;  Needles  v.  Martin,  83  Md.  618 ; 
Wilderman  v.  Baltimore,  8  Md.  651 ;  Dashiell  v.  Att'y-Gen.  5  Har.  <ft 
J.  3J2;  Gallego  i;.  Att'y-Gen.  3  Leigh,  450;  Baptist  Association  v. 
Hart's  Ex'r,  4  Wheat.  1;  Bascom  v.  Albertson,  34  N.  Y.  6S4;  BeeJc- 
man  v.  Bonsor,  23  N.  Y.  303.  (Y.  Chamberlain  v.  Taylor  (N.  Y.  1887>, 
11  N.  E.  Rep.  625 ;  Donovan  v.  van  De  Mark,  78  N.  Y.  244. 

27  Wilderman  v.  Baltimore,  8  Md.  551. 

28  Needles  v.  Martin,  33  Md.  618. 

29  Cases  cited  1 136,  notes  13, 16. 

§  138.  Examples  of  nses  held  to  be  charitable. — To  con^ 
stitute  a  public  charity  there  must  be  some  benefit  con- 
ferred either  upon  the  public  generally,  or  upon  some 
indefinite  class  as  a  portion  thereof.^  The  Statute  of 
Charitable  Uses,^  which  was  an  act  designed  for  dis- 
covering and  enforcing  the  administration  of  charitable 
trusts  which  had  fallen  into  neglect,  is  regarded  as 
authority  for  considering  as  charitable,  uses  for  "the 
relief  of  aged  and  impotent  and  poor  people ;  the  main- 
tenance of  sick  and  maimed  soldiers  and  mariners; 
schools  of  learning;  free  schools;  scholars  in  imlver-) 
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sitles ;  houses  of  correction ;  repairs  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks,  and  highways ; 
the  education  and  preferment  of  orphans;  the  mar- 
riage of  poor  maids ;  supportation  and  help  of  tradefl- 
men.  handicraftsmen,  and  persons  decayed;  the  relief 
or  redemption  of  prisoners  or  captives ;  and  aid  or  ease 
of  any  poor  inhabitants  concerning  the  payment  of  fif- 
teenths, setting  out  of  soldiers,  and  other  taxes.'*  But 
the  doctrine  of  charitable  trusts  does  not  owe  its  origin 
to  the  statute  of  43  Elizabeth,  ch.  4.'  Accordingly,  in 
those  States  where  the  statute  Is  not  in  force,  the  courts 
will  not  confine  themselves  to  the  object-s  enumerated 
therein.*  And  in  other  Jurisdictions  wliere  the  statute 
is  in  force  the  courts  extend  the  application  of  the  doc- 
trine of  charitable  uses  to  purposes  which,  althougli  not 
enumerated  therein,  are  by  analogy  deemed  witliin  its 
spirit  and  intendment.^  Accordingly,  we  find  a  great 
numl3er  of  uses  that  have  at  various  times  .been  held  to 
be  charitable,  as  for  example,  "for  the  advancement  of 
the  Christian  religion  among  infidels  ";  •  for  repairing  a 
churcli,'  or  parsonage ;'  gifts  tending  to  lessen  tlie  bur- 
dens of  government,  as  for  erecting  and  keeping  public 
buildings  and  works,*  building  and  repairing  bridges, 
causeways,  ports,  and  sea-banks,  for  paving,  cleansing, 
and  lighting  a  town ;  *<*  to  erect  a  free  grammar  school ;  ^^ 
for  literary  institutions  and  libraries ;  ^^  for  building  an 
organ  gallery;'*  for  educational  purposes;"  for  the 
public  improvements  of  a  town ; "  **  to  the  poor  ";  *•  for 
releasing  poor  debtors ; "  to  a  parish ;  '^  for  the  benefit  of 
fugitive  slaves ;  **  for  orphans ;  ^  for  a  hospital;  ^  for  the 
dissemination  of  the  gospel  ;^^  for  the  purchase  and  dis- 
tribution of  religious  books  and  reading ;  ^  for  the  bene- 
fit of  ministers  of  the  gospel ; "  for  the  advancement 
of  learning ;  **  for  the  diffusion  of  knowledge  among  the 
laboring  classes ;  *  to  promote  the  moral,  intellectual, 
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and  physical  instruction  of  a  city;*'  for  the  foundation 
of  scholarships  and  fellowships ; "  for  the  suppression 
of  the  manufacture  and  sale  of  intoxicating  liquors;^ 
for  the  relief  of  aged  females ;'®  gifts  to  a  college  for  or- 
phans ;'^  for  the  cause  of  foreign  missions  ;'^  a  gift  for 
** charity,"  or  for  "charitable  purposes**  simply ;•*  for 
the  relief  of  Indians;'*  for  poor  relations;**  for  "the 
worthy  poor  **  of  a  city  "  in  such  manner  as  a  Court  of 
Chancery  may  direct**  ;'*  **for  human  beneficence  **  ;^ 
for  the  poor  members  of  two  churches ;  ^  for  tlie  relief 
of  the  most  deserving  poor  of  a  city,  excepting  from 
the  benefit  the  intemperate,  lazy,  immoral,  and  unde- 
serving ;  ^  to  be  given  "  in  charitable  and  deserving  ob- 
jects ** ;  *o  for  "  charities  and  other  public  purposes  **  in 
a  parish ;  *^  for  the  general  improvement  of  a  town  ;  ** 
for  the  erection  of  water- works ;  ^  for  the  "  good  **  of  a 
place  J  **  for  the  establishment  of  a  life-boat ;  **  for  a 
botanical  garden  for  public  benefit;*^  for  the  British 
Museum  ;*7  for  humane  societies.**  A  devise  to  a  cor- 
poration organized  to  enable  its  incorporators  to  estab- 
lish and  manage  hospitals,  schools,  asylums,  and  "  other 
institutions  for  the  relief,  education,  and  care  of  the  poor, 
the  needy,  the  distressed,  the  orphans,  and  the  igno- 
rant,'* is  charitable  in  nature.^'  A  devise  entailed  upon 
a  priest  and  his  successors  has  been  held  to  be  in  ease 
of  the  congregation,  and  therefore  charitable  and  valid.*® 
A  devise  of  a  house  containing  a  library  to  an  historical 
society  in  trust,  **to  be  for  the  public  **  on  such  terms 
fis  the  society  might  prescribe,  is  a  valid  charity."  A 
gift  to  "aid  indigent  young  men**  in  fitting  themselves 
for  the  "evangelical  ministry,**  is  not  void  for  uncer- 
tainty, the  words  "indigent**  and  "evangelical**  being 
sufficiently  definite.*'  Where  the  words  of  a  will  were, 
"  the  residue  of  my  estate  to  be  kept  in  reserve  for  fur- 
ther consideration  in  the  way  of  charitable  purposes 
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in  a  liberal  way,  not  to  any  particular  creed  or  sect  of 
religion,^*  it  was  considered  a  valid  charitable  use,  and 
held  to  constitute  the  executors  of  the  will  trustees  for 
its  application,  although  they  were  not  named  trustees 
in  the  residuary  dause."* 

1  Eraklne  v.  Whitehead.  84  Ind.  WI ;  Everett  v.  Carr,  60  Me.  32S ; 
Old  Soath  Soc.  v.  Crocker,  119  Mass.  1 ;  Going  v.  Emery,  16  Pick.  107, 
119;  Saltonstall  v.  Sanders,  11  Allen,  44a.  ^.  Johnston  d.  Swann,  8 
Madd.  457 ;  Drew  v.  Wakefield, 64  Me.  523 ;  Swasey  v.  American  Bible 
Soc.  57  Me  823 ;  Wells  v.  Doane,  8  Gray,  201 ;  Baker  t'.  Sutton,  1  Keene, 
226 ;  Whicker  v.  Hume,  14  Beav.  500 ;  Horde  v.  Suffolk,  2  Mylue  A  K. 
80 ;  Jackson  v.  Phillips,  18  Allen,  666. 

2  43  Elizabeth,  ch.  4. 

5  Vidal  A  Girard,  2  How.  12S. 

4   Witmad  v.  Lex,  17  Serg.  dt  B.  88 ;  Tappan  v.  Deblois,  46  Me.  122. 

6  Morlce  v.  Darham,  9  Ves.  40& 

6  Att'y-Gen.  v.  William  and  Mary's  College,  1  Ves.  Jr.  245. 

7  Att'y-Qen.  v,  Ruper,  2  P.  Wms.  126. 

8  Legard  v.  Hodges,  8  Bro.  C.  C.  441. 

9  Jackson  v.  PbUUpe,  14  Allen,  556. 

10  Perry  on  Trusts,  {  794 ;  Beaumont  v.  Oliveira,  Law  B.  4  Ch.  809 ; 
Haglll  V.  Brown,  Bright.  N.  P.  347:  Thomas  v.  EUmaker,  1  Pars.  Cas. 
98 ;  Humane  Fire  Co.'s  Appeal,  88  Pa.  St  389 ;  Coggleshall  v.  Pelton, 
7  Johns.  Ch.293  ;  Bethlehem  Borough  v.  Perse  verence  Fire  Co.  81  Pa. 
St.  445 ;  State  v.  Griffith,  2  Del.  Ch.  892 ;  Mowry  v.  Providence,  10  R.  I. 
93  {  Hamden  v.  Rice,  24  Conn.  850 ;  Cresson's  Appeal,  6  Casey,  437. 

n  State  V.  McGowen,  2  Ired.  Eq.  9 ;  Hadley  v.  Hopkins,  14  Pick. 
240. 

12  Bonohugh*s  Appeal.  86  Pa.  St.  806 ;  Danry  v.  Inhabitants  of 
Natksk,  10  Allen,  169 ;  Gerke  v.  Purcell,  25  Ohio  St.  229 ;  Humphries  v. 
The  Little  Sisters,  29  Ind.  206.  Cf.  Burd  Orphan  Asylum  v.  School 
District,  90  Pa.  St.  21 ;  Miller's  Ex^r  v.  Commonw.  27Gratt.  116. 

18   Att'y-Gen.  v,  Oakayer,  1  Ves.  8r.  586. 

14  Taylor  t>.  Bryn  Mawr  College,  84  N.  J.  Eq.  101 ;  Vldal  v.  Olrard's 
Ex'rs,  2  How.  128 ;  Whicker  v,  Hume,  7  H.  L.  Cas.  124. 

15  AWy-Qen,  v.  Heelis,  2  Sim.  A  St  67. 

16  Howard  v.  American  Peace  Soc.  42  Me.  288;  Att'y-Oen.  v. 
Matthews,  2  Lev.  167  ;  Heuser  v.  Harris,  42  111.  425, 

17  Att'y-Gen.  v.  Ironmongers'  Co.  2  Mylne  A  E.  576. 

18  Att'y-Oen.  v.  BHzard,  21  Beav.  283 ;  Overseers  v.  Tayloe,  GOm. 
886;  Att'y-Gen.  v.  Old  South  Soc.  13  Allen,  474;  State  v.  Glrrard,  2 
Ired.  Eq.  310 ;  Shotwell  v.  Mott,  2  Sand.  Ch.  46. 

19  Jackson  v.  Phillips,  14  Allen,  57L 

20  Vidal  V.  Girard's  Ex'rs,  2  How.  128. 

21  McDonald  v.  Mass.  Hospital,  120  Mass.  432 ;  Att'y-Gen.  v,  Eell,  2 
Beav.  575 ;  Reading  v.  Lane,  Duke,  81. 

22  HInkley  v.  Thatcher,  189  Mass.  477 ;  Att'y-Gen.  v.  Wallace,  7 
Hon.  B.  611 ;  Burr  v.  Smith,  7  Vt.  24L 


i  188     IiIMITATIONS  ON  TESTAMENTARY  POWER.         280 

23  Simpson  v.  Welcome,  7i  Me.  496 ;  30  Am,  Rep.  349  ;  Wlnslow  v, 
Cummiugs,  3  Cush.  XiS ;  Pickerlnsr  v.  Shotwell,  10  Barr.  23 ;  Bliss  v. 
American  Bible  Hoc.  2  Allen,  334 ;  Att'y-Oen.  v.  Stepney,  10  Ves.  22. 

24  Cory  v.  Beatty,  28  N.  J.  Eq.  670 ;  Att'y-Gen.  v.  GladBtone,  13  81m. 
7 ;  Pember  v.  Inbabitantti  of  Kingston,  Toth.  34. 

25  Whicker  v.  Hume,  1  T)e  Gex,  M.  <ft  G.  606 ;  Taylor  «.  Bryn,  84 
N.  J.  Eq.  101 ;  Stevens  v.  Shippen,  28  N.  J.  Eq.  487. 

26  Sweeney  v.  Sampson,  5  Ind.  46S. 

27  Lowell's  Appeal,  22  Pick.  215 ;  Pickering  v.  Shotwell,  10  Barr.  27. 

28  In  re  Jesus  College,  Duke,  78 ;  Att'y-Gen.  v.  Bowyer,  3  Ves.  714  ; 
Bex  V.  Newman,  1  Lev.  284 ;  Att'y-Gen.  v.  Andrew,  3  ves.  688. 

29  Haines  v.  Allen,  78  Ind.  100. 

30  Goocb  V.  Association  for  Relief,  109  Mass.  567. 

31  VIdal  V.  GIrard's  Ex'rs,  2  How.  128 ;  Miller  v.  Atkinson,  68  N.  C. 
537 ;  Clement  v.  Hyde,  50  Vt  716 ;  Paschal  v.  Acklin,  27  Tex.  173 ;  MU- 
ler  t>.  Porter,  53  Pa.  St.  292. 

32  Fairbanks  v.  Lamson,  99  Mass.  688 ;  Bartlett  v.  King,  12  Mass. 
637. 

83  Perry  on  Tmsts,  ?  706 ;  Legge  v.  Asgill,  Turn.  A  R.  265,  n. :  Mills 
V,  Farmer,  19  Ves.  483 ;  1  Mer.  53.    QT.  Adye  v.  Smith,  44  Conn.  00. 

84  Maglll  V.  Brown,  Bright  N.  P.  847. 

85  Brunsden  v.  Woolri:lge,  Amb.  507 ;  Swasey  v.  American  Bible 
Soc.  57  Me.  527 ;  Smith  t'.  Harrington,  4  Allen,  666. 

36    Hunt  V,  Fowler  (111.  1887;,  121  111.  289. 

87  Hlnkley's  Estate,  53  CaL  457. 

88  Union  Methodist  Church  v.  Wilkinson,  86  N.  J.  Eq.  141. 

39  Hesketh  v.  Murphy,  36  N.  J.  Eq.  304 ;  S.  C.  35  N.  J.  Eq.  23.  CX* 
Erskine  v.  Whitebcad,84  Ind.  357. 

40  Stone  v.  Att'v.Gen.  28  Ch.  Div.  464 ;  distinguishing,  Williams  v. 
Kershaw,  5  Clark  <&  F.  Ill,  n. 

41  Dolan  v.  Macdermot,  Law  R.  6  Eq.  60. 

42  Howse  V.  Chapman,  4  Ves.  642 ;  Att'y-Gen.  v.  Heells,  2  Sim;  dt 
St.  67  ;  Mltford  v.  Reynolds,  1  PhUlim.  185. 

43  Jones  v.  Williams,  Amb.  651. 

44  Att'y-Gen.  v.  Lonsdale,  1  Sim.  106 ;  Att'y-Gen.  v.  Webster,  Law 
R.20Eq.  483. 

-  45   Johnson  v.  Swann,  3  Madd.  467. 

46  Townley  v.  Bedwell,  6  Ves.  194 ;  Botch  v.  Emerson,  106  Mass. 
433. 

47  British  Museum  v.  White,  2  Sim.  A  St.  505. 

48  Beaumont  v.  Oliveira,  Law  B.  6  Eq.  634. 

49  Quinn  v.  Shields,  62  Iowa,  129, 136. 

60  McGlrr  V.  Aaron.  1  Pa.  St.  49.  Cf.  Browers  v.  Fromm,  Addis. 
862 ;  Bishop's  Fund  v.  Eagle  Bank,  7  Conn.  476. 

;  51   Jones  v.  HM>ersbam,  107  U.  8. 174. 

62  Storrs  Agricultural  School  r.  Whitney,  54  Conn.  882. 

63  Claypool  v.  Norcross,  42  N.  J.  Cb.  645. 
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§  189.  EzamplM  of  uw  hald  not  to  be  charitable.— A 
gift  to  promote  the  political  restoration  of  the  Jews  has 
been  considered  not  to  be  charitable  in  nature ;  ^  neither 
is  a  gift  for  securing  the  passage  of  laws  granting  women 
a  right  to  vote  and  hold  office  held  to  be  for  a  charitable 
object;'  nor  to  enable  a  corporation  to  keep  a  larger 
supply  of  corn  in  London  for  the  market.'  A  trust  for 
an  infidel  society  cannot  be  construed  to  be  of  a  chari- 
table nature.^  But  a  trust  for  a  public  library  is  not 
rendered  void  by  a  direction  to  the  trustees  not  to  ex- 
clude books  because  of  their  containing  unconventional 
doctrines  on  the  subjects  of  theology  and  morals,  the 
direction  being  considered  only  a  negative  recommen- 
dation.^ In  the  District  of  Columbia,  a  trust  for  the 
benefit  of  **the  poor  of  the  city  of  Washington  and  of 
the  District  of  Columbia  '*  is  considered  void  for  indefi- 
niteness.*  A  devise  '*  solely  for  benevolent  purposes," 
leaving  it  to  the  discretion  of  the  trustee  how  the  pro- 
ceeds shall  be  applied,  has  been  held  not  to  be  a  chari- 
table gift  and  void ;'  but  the  word  "  benevolent,"  when  ' 
coupled  with  "charitable,"  or  used  in  such  a  connection 
as  to  indicate  an  intention  that  it  be  understood  as 
etjuivalent  to  "charitable,'*  may  have  effect  according 
to  intention.®  A  residuary  bequest  to  executors,  "  to  be 
by  them  distributed  to  such  persons,  societies,  or  insti- 
tutions as  they  may  consider  most  deserving,"  was  not 
considered  a  charitable  trust,  and  in  consequence  was 
too  indefinite  to  be  carried  into  etfect.'  A  Court  of  Chan- 
cery cannot  see  to  the  execution  of  a  private  charity  ;^^ 
as  for  example,  a  gift  to  found  a  private  museum, ^^  or  in 
aid  of  a  subscription  library,*'^  or  of  a  friendly  society," 
or  for  the  benefit  of  an  orphan  school  kept  by  an  indi- 
vidual substantially  at  his  own  exi)ense.^^  A  gift  to  a 
society  for  benevolent  work  among  its  members  only 
is  not  a  public  charity,**  nor  for  keeping  a  grave-yard 
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and  monument  in  repair,^'  nor  to  build  a  monument, 
tomb,  or  vault,  for  the  donor.'"^  A  fund  to  maintain  a 
brass  band  to  march  to  the  testator's  grave  on  holidays 
and  other  occasions  is  not  for  a  charitable  use,  and  void 
as  creating  a  perpetuity.^  In  England,  a  gift  to  procure 
masses  for  the  soul  of  the  testator  and  others  is  not  con- 
sidered charitable ;  ^^  and  a  bequest  to  be  expended  for 
masses  for  tlie  testator's  own  soul  is  not,  of  course,  a 
charity  whicli  a  Court  of  Chancery  may  administer.^ 
If  t^e  beneficiaries  be  definitely  pointed  out  or  clearly 
ascertainable,  the  charity  cannot  be  considered  public.^ 

1  Haberahon  v.  Vardon,  7  Eng.  Ij.  A  £q.  228. 

2  Jackson  v.  Phillips,  14  Allen,  571. 

8   Att'y-Oen.  v.  HaberdaAber's  Co.  1  Mylne  A  K.  420 

4   Zelsweiss  V.  James,  63  Pa.  St  46S. 

R  Manners  v.  Philadelphia  Library  Co.  98  Pa.  St.  165 ;  39  Am.  Rep. 
741.  • 

6  District  of  Columbia  v.  Washington  Market  Co.  3  McAr.  559. 

7  Chamberlain  v.  Stearns,  111  Mass.  267 ;  Adye  v.  8mltb,  44  Conn. 
flO;  Norris  v.  Thomson,  4  Green,  C.  £.  807;  5  Qreeu,  C.  E.  48J;  Wil- 
liams V.  Kershaw,  5  Clark  <&  F.  111. 

8  1  BIgrelow's  Jarman,  238 ;  Chamberlain  v.  Stearns,  111  Mass.  267 ; 
•Saltonstull  v.  Sanders,  11  Allen,  446;  Botch  v.  Emerson,  105  Mass. 
431, 434 :  Hill  t).  Burns,  2  Wlls.  <ft  S.  80 :  Crlchton  v.  Grlerson,  3  Bligh 
N.  S.  424 ;  Miller  v.  Bowan,  6  Clark  &  F.  99. 

9  Nichols  V.  Allen,  130  Mass.  2U ;  SQ  Am.  Bep.  445w    Cf.  OUlffe  v. 
WeUs,  130  Mass.  221. 

10  Ommanney  v.  Butcher,  Turn.  A  B.  280 ;  Nash  v.  Motley,  5  Beavs 
177. 

11  Thompson  v.  Shake8X>ear,  John.  612. 

12  Came  v.  Long,  20  Law  J.  Ch.  503. 

13  In  re  Clark's  Trust,  1  Ch.  Dly.  497 ;  In  re  Dutton,  4  Ex.  Dlv.  54. 

14  Clark  v.  Taylor,  1  Drew.  642;  1  Jarman  on  Wills  (4th  Eug.  ed.), 212. 

15  Beaumont  v.  Meredith,  3  Ves.  <&  B.  180 ;  Swift  v.  Beneficial  Soc. 
73  Pa.  St.  362 ;  Bubb  v.  Reed,  5  Bawle,  151. 

16  Fite  V.  Beasley,  12  Lea,  328.    Cf,  DetweiUer  v.  Hartman,  87  N.  J. 
Eq.347. 

17  Bates  i'.  Bates,  134  Mass.  110 :  Hoare  v,  Osborne,  Law  B.  I  Eq. 
685.    Cf.  Adnam  i'.  Cole,  6  Beav.  353. 

18  DetweiUer  v.  Hartman,  37  N.  J.  Eq.  847. 

19  West  V.  Shuttleworth,  2  Mylue  <&  K«  684;  Teap  v.  Ong,  Law  B. 
6  P.  C.  306.  .  f         "•! 

20  Dougherty's  Estate,  12  Phlla.  70. 

21  OM  South  Soc.  V.  Crocker,  119  Mass.  1 ;  Parker  v.  May.6CU9b. 
836 ;  Att'y-Oen.  v.  Federal  St.  Meeting  House,  8  Gray,  149. 
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CHAPTER  XII. 

ABATEMENT   ANB    ADEMPTION,  AND    HEREIN  OF    GEN- 
ERAL, DEMONSTRATIVE,  AND  SPECIFIC   LEGACIES. 

2  140.  Speciflc  legacies. 

{  141.  Demonstratlye  I^acles. 

{  142.  General  legacies. 

{  143.  Abatement— Definition  and  general  rule. 

{  144.  Abatement— Legacies  for  a  consideration. 

{  145.  Ademption  defined. 

{  14tt.  Ademption  by  a  change  In  the  subject  of  gift. 

{147.  Ademptionby  loss  of  Identity  or  destruction. 

{  14S.  Ademption  by  alteration  or  disposal  of  the  testat4>r*s  interest 

i  143.  Ademption  by  fulfillment  of  the  purpose. 

{  130.  Ademption  by  advancement. 

{  151.  Advancement— Persons  in  Ioeoparen<f«. 

{  152.  Advancement— Exceptions  to  the  presumption. 

{  ISi.  Advancement— Bvldence. 

i  140.  Speoiflo  legaoiM.— If  there  be  a  deficiency  of 
assets,  a  specific  legacy  will  not  be  liable  to  abate  with 
the  general  legacies ;  and  on  the  other  hand,  if  a  specific 
legacy  be  disappointed,  as  by  failure  of  the  specific 
fund,  the  legatee  will  not  be  entitled  to  any  recompence 
or  satisfaction  out  of  the  personal  estate  of  the  testa- 
tor !  *  while  a  demonstrative  legacy  is  generally  subject 
neither  to  abatement  nor  ademption.^  Before  consider- 
ing, therefore,  the  subjects  of  ademption  and  abatement, 
it  may  be  well  to  illustrate  by  a  few  cases  the  distinc- 
tion between  general,  demonstrative,  and  specific  lega- 
cies or  devises.  A  specific  legacy  or  devise  is  a  bequest 
of  a  specified  part  of  the  testator's  estate,  distinguished 
from  all  others  of  the  same  kind  ;'  for  example,  a  gift  to 
a  wife  of  **  the  whole  of  the  property  she  brought  me  •^;  ♦ 
a  bequest  of  "  my  East  Had  dam  bank  stock  " ;  *  a  balance 
due  upon  a  settlement;^  all  the  money  dut^  on  a  bond 
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against  certain  persons  ;7  a  gift  of  a  certain  snm  'Ma 
notes  to  be  taljien  out  of  my  notes  as  soon  after  my 
death  as  it  can  be  done*';*  of  "one  carriage,"  where 
the  testator  had  but  one ; '  of  a  certain  number  of  horses 
and  oxen  to  be  "of  her  choice";"*  the  money  which 
shall  be  received  under  the  decree  in  a  certain  suit ;  ^^ 
live  hundred  dollars  in  personal  property  "such  as  she 
may  select ";^2  ^  gift  of  "all  my  property,  house  and 
lot,  and  store,  and  all  my  personal  property  therein."  ** 
Money  may  be  the  subject  of  specific  bequest,  as  in  the 
case  of  a  gift  of  a  sum  of  money  in  a  bag,  or  a  certain 
amount  deposited  in  a  designated  place  or  with  a  par- 
ticular person."  But  a  legacy  of  money  is  not  rendered 
specific  by  directing  it  to  be  expended  for  some  particu- 
lar use,  as  for  rings,*^  for  government  securities,**  or  for 
lands.i^  In  a  recent  case  a  fund  of  twenty  thousand 
dollars,  created  in  a  certain  manner  out  of  the  estate, 
was  directed  to  be  held  by  trustees  to  pay  the  income 
to  the  testatrix's  mother  during  her  life ;  then  was  be- 
queathed to  the  testatrix's  two  brothers,  ten  thousand 
dollars  each,  "  out  of  my  estate  after  my  said  mother's 
decease";  it  was  then  further  provided  that  the  in-^ 
crease  of  the  fund  over  twenty  thousand  dollars  should 
be  applied  to  certain  other  purposes.  The  court  decided 
that  the  bequests  to  the  brothers  were  specific,  and  that 
as  a  part  of  the  fund  had  been  stolen,  they  could  not  go 
upon  the  estate  to  make  them  whole.**  Where  a  testa- 
trix ordered  the  sale  of  her  real  estate,  and  after  pay- 
ment of  debts  and  legacies  from  the  proceeds,  the 
income  of  the  remainder  was  to  be  paid  to  a  certain 
legatee,  it  was  held  to  be  a  specific  devise,  and  not  sub- 
ject to  contribute  to  the  payment  of  pecuniary  legacies.** 
An  error  in  describing  the  subject  of  the  bequest  does 
not  defeat  a  specific  legacy,  if  the  mistake  is  such  as  may 
be  corrected  by  the  context  or  by  any  fair  intendment.*^ 
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The  oonrts  are  averse  to  considering  legacies  speoUlo 
wlien  they  may  be  fairly  construed  otherwise.*^ 

1  1  Roper  on  Legacies,  191,  IflS,  dtlng.  Walker  v.  LazUm,  1  Toozige 
A  J.  557. 

2  Williams' Ez'rs  (6th  Am.  ed.).  860. 

8  Boavier's  Law  Diet,  tit  "  Leijacy.'*  Cf.  Gilroer  v,  Gilmer,  42 
Alav  9, 16 ;  Chaae  v.  Lockerman,  11  GUI  <&  J.  185  ;  1  Roper  on  Legacies, 
19L 

4   Warren  v.  WIgfall,  8  Deaaos.  Eq.  47.    Cy.  PeU  v.  BaU,  Spear  Cb. 

6  Brainerd  v.  Cowdrey,  16  Qomu  L 

6  EUia  V.  Walker,  Amb.  800. 

7  Stoat  v.  Stoat,  7  N.J.  L.4K 

8  Perry  t>.  Maxwell,  2  Dev.  Eq.  4S8. 

9  Everitt  v.  Laue,  2  Ired.  Eq.  648. 

10  Everltft  v.  Lane,  2  Ired.  Eq.  648. 

11  Chase  v.  Lockerman,  11  Gill  <ft  J.  18&    Every  gift  of  land: 
Wallace  v.  Wallace,  23  N.  H.  149. 

12  Wallace  V.  Wallace,  23  N.  H.  149. 

13  Lynch's  Estate,  13  Phlla.  322. 

14  Palsford  v.  Hanter,  8  Bro.  C.  C.  416 ;  Lawsou  v.  Stitch,  1  Atk. 
807. 

15  Apreece  v.  Apreece,  1  Vea.  dt  B.  864. 

16  Lawson  v.  Stitch,  1  Atk.  607. 

17  Hinton  v.  Plnke,  1  P.  Wms.  539. 

18  Stevens  v.  Fisher  (Mass.  1887  Feb.  25). 

19  Wilson's  Estate.  15  Phila.  528. 

20  2  Bedfleld  on  Wills,  135 ;  1  Roper  on  Legiw::ies,  193, 194. 

21  Ellis  V.  Walker,  Amb.  300. 

i  141.  DomoiutratiYe  legadet.— A  bequest  of  a  certain 
sum  of  money  "  out  of  "  or  *•  to  be  paid  out  of  "  a  des- 
ignated fund  or  note  or  bond,  or  a  bequest  of  stock 
**  out  of  "  a  greater  amount  of  like  stock,  is  called  a  dem- 
onstrative legacy.  The  particular  fund  is  pledged  as  a 
collateral  security ;  but  the  legacy  does  not  depend  for 
its  value  on  the  sufficiency  or  existence  of  the  fund  thus 
speciUcally  dedicated  for  its  security.*'  ^  A  demonstra- 
tive legacy  is  so  far  general  that  if  the  fund  be  called  in 
or  fail  the  legatee  will  be  permitted  to  receive  an  equal 
amount  out  of  the  general  estate ;  and  it  is  so  far  spe- 
cific that  it  will  not  be  liable  to  abate  with  general 
Bkach  WiiiUB.  — 28. 
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legacies  upon  a  deficiency  of  assets.'  For  example,  it 
has  been  held  in  a  recent  case  that  when  a  testator 
directs  a  certain  amoant  to  **be  set  apart  out  of"  a 
designated  property,  for  each  of  his  children  as  he 
attains  majority,  and  his  widow  to  continue  during 
her  life  to  have  the  use  of  the  remainder  or  the  income 
of  the  remainder  after  each  portion  is  successively  set 
apart,  the  legacies  to  the  children  are  demonstrative 
and  not  specific,  and  if  the  fund  prove  insufficient,  the 
shares  must  be  made  up  from  the  body  of  the  estate  ' 
In  another  late  case,  after  making  a  bequest  of  six 
hundred  dollars  to  each  of  four  legatees,  the  testator 
wrote:  **This  amount  is  to  be  in  notes,  such  as  the 
executrix  of  my  will  may  turn  out  to  them ; "  and  the 
court  decided  that  these  words  only  indicated  the  fund 
out  of  which  payment  was  to  be  made,  and  did  not  con- 
stitute specific  legacies  of  the  notes;  so  that  in  the 
event  of  the  fund  proving  inadequate,  the  legacies 
should  be  made  up  out  of  the  other  i>roperty  of  the 
estate.' 

1  Smith  V.  Lampton,  8  Dana,  e9 ;  Gilmer  v.  Gilmer,  42  Ala.  9, 21 ; 
Bouyler'u  Law  Diet.  tit.  **  Legacy  " ;  Wililiims'  Ex'rs  ((itb  Am.  ed.),3e0. 

2  1  Roper  on  Legacies,  192  :  Walton  v.  Walton,  7  Johns.  Ch.  282; 
Ctolemau  v.  Coleman,  2  Yes.  Jr.  639 ;  Chaworth  v.  Beech,  4  Vos.  55& 

3  Bradford  v.  Brlnley,  145  Mass.  81. 

4  Frank  v.  Frank,  71  Iowa,  646. 

§  142.  General  legacies. — A  general  legacy  or  devise 
is  one  of  quantity  merely,  and  includes  all  cases  not 
embraced  in  specific  or  demonstrative ;  *  for  example, 
a  bequest  of  "all  my  personal  estate," *  or  of  "all  my 
real  and  personal  estate  not  hereinbefore  specifically 
devised."  »  So,  also,  a  bequest  of  a  hundred  dollars  ;*  a 
bequest  of  a  sum  of  money  "  to  be  kept  in  gold  and 
silver,"  and  paid  to  the  legatee  on  his  arriving  at  age ; ' 
a  gift  of  a  certain  sum  to  be  paid  "  in  good  notes  "  at 
the  option  of  the  legatee ;  ^  a  bequest  of  shares  of  stock 


267  ABATEMENT  AND  ADEMPTION.  {  148 

in  a  bank,  with  power  to  the  executors  to  change  the 
investment ;  ^  of  a  certain  sum  **  or  the  value  thereof  in 
property  **;*  of  "  one  year's  provisions,"  •  have  all  been 
held  to  be  general  legacies.  A  legacy  of  a  certain 
amount  of  money  "  out  of  the  portion  or  share  of  my 
father's  estate  tiiat  may  come  to  me,"  is  a  general  leg- 
acy, and  must  fail  to  the  extent  of  the  deficiency  of  the 
fund  specified.^<^  A  direction  that  ten  thousand  dollars 
be  paid  to  a  legatee  in  cash,  stocks,  notes,  or  bonds 
which  the  testator  might  leave  at  his  death,  is  not  a 
specific  legacy  of  the  stocks,  but  a  general  legacy  of  ten 
thousand  dollars." 

1  Gilmer  v.  Ollmer,  42  Ala.  9, 16 ;  Myer  v,  Myer,  88  Ala.  8S. 

2  Broadbent  r.  Barrow,  20  Ch.  Dlv.  676 ;  S.  C.  nom.  Robertson  v. 
Broaabent,  8  App.  Cus.  812. 

3  Chamberlain  V.  Taylor  (N.  y.  18«7),  11  N.  E.  Rep.  635, 630. 

4  McDowell  v.  Burton,  4  Bibb,  326. 
6   Mathls  V.  Mathls,  18  N.  J.  L.  59. 

6  Perry  v.  Maxwell,  2  Dev.  £q.  488. 

7  Ladd  V.  Ladd,  2  Cranch  C.  C.  SOS. 

8  Fagan  v.  Jones,  2  Dev.  A  B.  £q.  69. 

9  Everltt  v.  Lane,  2  Ired.  Eq.  548. 

10  Gelbach  v.  Shively,  67  Md.  498. 

11  Manin  v.  Osborne,  85  Tenn.  420. 

i  143.  Abatement — Definition  and  general  rale.— In 
testamentary  law,  abatement  is  **the  reduction  of  a 
legacy,  general  or  specific,  on  account  of  the  insuliQciency 
of  tlie  estate  of  the  testator  to  pay  his  debts  and  legacies.^ 
Where  general  legatees  are  volunteers,  taking  of  the 
testator's  bounty,  and  tiiore  is  nothing  in  the  will  to  in- 
dicate that  one  shall  be  paid  before  the  other,  their  lega- 
cies must  abate  proportionally  in  case  of  deficiency  of 
assets.^  A  residuary  bequest' must  defer  not  only  to 
debts,  specific  and  demonstrative  legacies,  but  also  to 
other  general  legacies.*  Specific  devises  of  land  and 
specific  bequests  of  personalty  must  abate  ratably  in 
case  of  a  deficiency  of  assets  for  the  payment  of  the 
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debts  of  the  testator,^  and  where  general  legacies  are 
especially  made  a  charge  upon  the  specific  legacies,  or 
upon  the  personal  estate,  and  there  is  no  other  upon 
which  they  can  rest."^  But  otherwise  specific  legacies 
are  not  liable  to  abate/  A  demonstrative  legacy  is  liable 
to  abate  only  when  it  becomes  a  general  legacy  by 
reason  of  the  failure  of  the  fund  out  of  which  it  is  pay- 
able, and  the  assets  are  not  sufficient  to  pay  the  debts 
and  all  the  general  legacies.^  If  part  of  the  demonstra- 
tive legacy  be  paid  out  of  the  fund,  only  the  balance  is 
liable  to  abate  with  the  general  legacies,  if  the  general 
estate  be  not  sufficient  to  meet  thorn  all.^  AUbough  a 
testator  may  by  especial  direction  exempt  a  legacy  from 
abatement,  yet  the  presumption  of  intention  of  equality 
can  only  be  overcome  by  unequivocal  evidence  to  the 
contrary;'  and  the  burden  of  proving  that  a  general 
legacy  is  entitled  to  priority  in  payment  is  upon  him 
who  asserts  it.'^  A  legatee  who  has  had  his  legacy 
abated  or  absorbed  in  payment  of  debts  stands  in  the 
shoes  of  a  creditor,  and  may  proceed  against  undevised 
realty.ii  For  the  bounty  of  the  testator  entitles  the 
legatee  to  marshal  the  i^ssets,  and  the  choice  of  the 
creditors  to  proceed  against  the  personal  estate  instead 
of  the  real  estate  descended  to  the  heir  shall  not  preclude 
the  payment  of  the  legacy ,''  If  a  devisee  is  also  a  lega- 
tee, and  as  such  has  receivcid  the  personalty,  he  cannot 
complain  if  the  land  is  resorted  to  by  a  creditor."  A 
bequest  of  a  debt  due  the  testator  from  the  legatee  is 
subject  to  the  debts  of  the  testator,  and  the  legatee  may 
share  in  the  residuary  fund." 

1  Bouvler's  Law  Diet.  tit.  "  Abatement.'* 

2  Dancan  v.  Township  of  Franklin  (N.  J.  1887>,  10  Atl.  Sep.  540 ; 
Emery  v,  Batcbelder,  7»  Me.  233 ;  S.  C.  5  Am.  Prob.  Bep.  877 ;  In  re 
Newman,  4  Demarest.  66. 

3  Fonnereaa  v.  Poyntz,  1  Bro.  C.  0. 472 :  Croly  v.  Weld  3  De  Gex, 
tf .  <ft  0. 993 ;  Purse  v,  snaplin,  i  Atk.  Hi, 
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4  Maybnry  v.  Orady,  67  Ala.  147 ;  8.  C.  8  Am.  Prob.  Rep.  875, 888 ; 
Armstroog's  Appeal,  9ii  Pa.  Ht.  812 ;  Hullo  well's  Kstate,  23  Fa.  St.  2:28 ; 
Heysmaii  v.  Fryer,  Law  K.  8  Ch.  App.  Cos.  4U0  ;  Brunt's  Will,  40  Mo. 
2m;  Chase  v.  Lookerinan,  11  Oill  <fc  J.  183;  Qervis  v.  Qervis,  14  Sim. 
854. 

5  2  Redfleld  on  Wills,  548 ;  Biddle  v.  Carraway,  6  Jones  Eq.  96 ; 
White  V.  Green,  1  Ired.  Ca.  45 ;  Bayer  v.  Mayer,  Prec.  Ch.  892. 

6  Stevens  v.  Fisher  (Mass.  1887),  10  N.  E.  Hep.  803 ;  Doaglas  v. 
Baber,  ]■>  Lea,  651 ;  Lynch 's  Estate,  13  Phila.  322 ;  Wilson's  Estate,  15 
Phila.  528 ;  Wallace  v.  Wallace,  23  N.  H.  149 ;  Clifton  t;.  Burt,  1  P.  Wms. 
078. 

7  Mulllns  V.  Smith,  1  Drew.  A  Sm.  204. 

8  Sellon  v.  Watts,  7  Jur.  N.  B,  Big.  131. 

9  University  of  Pennsylvania's  Appeal,  97  Pa.  St.  187. 

10  Duncan  v.  Township  of  Franklin  (N.  J.  18S7),  48  N.  J.  Eq.  143. 

11  Hope  V.  Wilkinson,  14  Lea,  21 ;  S.  C.  4  Am.  Prob.  Rep.  213. 

12  Hope  V.  Wilkinson,  14  Lea,  21 ;  S.  C.  4  Am.  Prob.  Rep.  213, 218 ;  1 
Wait's  Actions  and  Defenses,  853 ;  Post  v.  Macall.  3  Bland,  486; 
Mollan  V.  Oriilln.  8  Paige,  402  ;  Robards  v.  Wortham,  2  Dev.  Eq.  173 ; 
Alexander  v.  Miller,  7  Ueisk.  77. 

13  McKeown's  Estate,  13  Phila.  839. 

14  Cole  V.  Covington,  86  N.  C.  2^5 ;  41  Am.  Rep.  458. 

g  144.  Abatement— LegftolM  for  a  coiisideration.— An 
exception  to  the  rule  that  all  the  geueral  legacies  abate 
proportionally  where  there  is  a  deficiency  of  assets  is 
made  in  the  case  of  legacies  bequeathed  for  a  valuable 
consideration  ;  for  where  a  general  legacy  is  sustained 
by  a  valuable  consideration,  such  as  tlie  relinquish- 
ment of  a  debt  or  of  a  claim  of  dower,  and  the  right  to 
the  claim  constituting  the  consideration  subsists  at  the 
testator's  death,  tlie  legatee  is  entitled  to  the  full  pay- 
ment of  his  legacy  in  preference  to  the  other  general 
legatees  who  take  merely  of  the  testator's  bounty.^  A 
widow  who  relinquishes  her  dower  for  a  devise  is  re- 
garded as  a  purchaser,  and  lands  devised  to  others  must 
be  sold  to  pay  debts  before  the  devise  to  her.'  But  if 
the  testator  expressly  direct  that  the  legacies  shall  abate 
ratably  in  case  of  an  insufficiency  of  assets,  a  legacy 
accepted  in  lieu  of  dower  stands  on  the  same  footing 
as  the  others.'  Where  a  legacy  is  given  to  one  with 
whom  tlie  testator  had  a  current  acoount  upon  conr 
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dition  of  his  executing  a  release  of  all  demands  against 
the  estate,  and  it  did  not  appear  whether  any  debt  was 
due  him,  it  was  held  that  he  could  not  be  regarded  as 
standing  in  the  light  of  a  purchaser  of  his  legacy  until 
it  was  made  to  appear  that  some  debt  was  due  him.* 
''So  legacies  given  to  those  creditors  with  whom  com- 
promises had  been  made,  at  less  than  the  full  amount 
of  their  claims,  are  not  regarded  as  upon  consider- 
ation." *  So  money  to  pay  the  debts  of  a  friend,*  leg- 
acies to  an  executor  as  a  reward  for  his  services,^  or  for 
a  specific  purpose,  as  the  purchase  of  mourning  ring^,* 
or  to  servants,  or  for  charity ,•  have  no  pre-eminenoe 
over  other  general  legacies  in  regard  to  abatement.^^ 

1  Duncan  v.  Township  of  Franklin  (N.  J.  1887),  43  N.  J.  Eq.  1-J3  ; 
Clayton  v.  Akin  38  Ga.  :«0:  Dey  v.  Dey,  4  Oreen,  C.  E.  137  ;  Daven- 
hiU  V.  Fletctier,  Amb.  244  ;  Norcott  v.  Gordon,  14  Sm.  258;  Blower  v. 
Morret,  2  Ves.  Sr.  420 ;  Burrldge  v.  Bradyl,  1  P.  Wms.  12fi. 

2  Kirk's  Estate,  13  Pblla.  276 ;  Maybury  v.  Grady,  67  Ala.  147 ;  In 
re  Dolan,  4  Redf.  511 ;  Brown  v.  Brown,  79  Va.  648 ;  Security  Co.  t». 
Bryant,  52  Conn.  311 ;  S.  C.  4  Am.  F^ob.  Rep.  652 ;  Lord  v.  Lord,  23 
Conn.  327. 

3  Tickel  V,  Qninn,  1  Demarest,  42!iw 

4  2  Redfield  on  Wills,  551,  citing,  Davles  v.  Bush,  1  Younge,  34L 
6   2  Redfield  Wills.  551.  citing,  Coppin  v.  Coppln,  2  P.  Wms.  291. 

6  Shirt  V.  Westby.  16  Ves.  393. 

7  In  re  Waters,  3  Demarest,  374 ;  Read  v.  Strangways,  14  Beav. 
139;  Fretweli  v.  Stacy,  2  Vern.  434;  Hernon  t».  Hernon,  2  Atk.  171; 
Duncan  v.  White,  16  Beav.  204  ;  Att'y-Gen.  v.  Robins,  2  P.  Wms.  23. 

8  Apreece  v.  Apreece,  1  Ves.  <fe  B.  364 ;  2  Redfield  on  Wills,  551. 

9  Att'y-Gen.  v.  Robins.  2  P.  Wms.  23. 
10    O;  2  Redfield  on  Wills,  551. 

§  145.  Ademptioii  defined.  —  Ademption  is  the  extinc- 
tion or  withholding  of  a  legacy;*  in  consequence  of 
some  act  of  the  testator  or  some  circumstance  occurring 
dehcn's  the  will,  during  the  life  of  the  testator,  whereby 
at  his  death,  the  subject  of  devise  or  bequest  fails  to 
correspond  to  the  description  thereof  given  in  the  will, 
or  its  identity  is  lost,  or  its  value  partially  or  wholly 
destroyed ;  or  whereby  the  testator's  title  or  interest  is 
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varied  or  disposed  of  by  the  authority  or  consent  of  the 
testator  himself ;  or  whereby  the  purx)Ose  of  the  devise 
or  legacy  is  carried  out  by  the  testator  before  his 
decease.-  The  principle  out  of  which  grow  the  rules 
relating  to  ademption,  applies  only  to  specific  and  gen- 
eral bequests  and  devises,  and  does  not  extend  to  dem- 
onstrative,' nor  to  general  residuary  legacies  or  devises.* 
The  general  rule  of  the  common  law  is  that  the  change 
or  destruction  which  constitutes  ademption  must  occur 
during  the  life  of  the  testator ; »  and  that  if  the  value  of 
the  thing  devised  or  bequeathed  be  diminished  after 
his  decease,  the  devisee  or  legatee  will  be  entitled  to  be 
rc-imbursed  from  the  estate.  But  the  rule  is  different 
under  tho  Civil  Code  of  Louisiana,  which  provides  that 
ademption  may  occur  by  the  perishing  of  the  subject 
of  gift  after  the  testator's  death,  if  it  be  without  the 
fault  or  act  of  the  heir.^ 

1  Bouvler's  Law  Diet  tit  "  Ademption." 

2  Cf.  cases  cited  InSra^  \\  140-150. 

3  2  Williams'  Ejc'rs,  1189, 1190 ;  Walton  v.  Walton,  7  Johns.  Ch.  262. 

4  Sterling  v.  Lydlard,  3  Atk.  199 ;  Dlgby  v.  Legard,  2  Dick.  SOO. 

5  Walton  v.  Walton,  7  Johns.  Ch.  268,  262;  Durant  v.  Friend,  5 
De  Gex  <ft  8.  343 ;  Asburner  v.  Macguire,  2  Bro.  C.  C.  106 ;  Ford  v. 
Ford,  3  Fost  212 ;  2  Redfleld  on  Wills,  627. 

6  La.  Civ.  Code  (1876),  \\  1700, 1701. 

\  146.  AdemptioiL  by  a  change  in  the  subject  of  gift. — 
In  order  tliat  a  specific  legacy  may  talse  elTect,  the  sub- 
ject-matter thereof  must  at  the  time  of  the  testator's 
death  correspond  to  the  description  given  in  the  will.^ 
Thus  if  a  bequest  be  made  which  is  described  as  all  that 
the  testator  owns  of  a  particular  kind  of  property  located 
in  a  certain  place,  the  removal  of  the  property  to  another 
place  by  his  authority  or  consent  ^  will  effect  an  ademp- 
tion of  the  legacy,*  as  in  the  case  of  the  removal  of 
furniture  an-  account  of  the  expiration  of  the  lease  of  a 
bouse.^    Although  if  the  reference  to  place  be  merely 
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to  identify  the  goods,  and  not  to  denote  the  extent  or 
measure  of  the  legacy,  the  removal  will  not  work  an 
ademption,  if  the  property  may  still  be  identified  other- 
wise.'^ So  again  if  a  specific  bequest  be  made  to  a  lega- 
tee of  a  debt  that  is  owing  to  the  testator,  and  the  debt 
be  paid  to  the  testator  before  his  death,  the  legacy  will 
be  adeemed.'  Thus  a  will  bequeathed  a  certain  bond 
and  mortgage  to  trustees  to  pay  the  interest  to  the  bene- 
ficiary for  life ;  but  before  the  testator  died,  the  bond 
and  mortgage  were  paid  to  him  by  his  debtor,  and 
it  was  held  that  the  legacy  being  specific  was  thereby 
adeemed,  although  the  money  paid  to  the  testator  re- 
mained on  deposit  at  his  bank.*^  But  a  partial  payment 
of  a  debt  specifically  devised  is  an  ademption  pro  tanto 
on\j,\  There  is,  of  course,  no  ademption  where  the 
change  in  the  form  of  the  property  is  effected  without 
the  authority  of  the  testator,'  unless  it  be  by  operation 
of  law.i^  Where  stock  in  a  certain  railroad  specifically 
devised  by  a  testator,  who  afterwards  became  insane, 
was  sold  under  an  order  of  lunacy  and  the  proceeds  in- 
vested in  consols,  which  were  carried  to  the  credit  of  the 
lunatic  on  an  account  entitled,  '*  proceeds  of  the  sale  of 
stock  in  the  G.  Railway  Company,"  the  legacy  was  con- 
sidered adeemed,  and  the  consols  fell  into  the  residue.'^ 
But  a  legacy  forgiving  a  debt  is  not  adeemed  by  ex- 
changing the  original  evidence  of  the  debt  for  the 
debtor's  bond  \^^  nor  does  a  mere  change  in  the  form  of 
an  investment  always  defeat  the  gift.^^  By  statute  in 
Kentucky,  the  conversion  in  whole  or  in  part  of  money 
or  property,  or  the  proceeds  of  property  devised  to  one 
of  the  testator's  heirs,  into  other  property  or  thing,  with 
or  without  the  assent  of  the  testator,  will  not  be  an 
ademption  of  the  legacy  or  devise,  unless  the  testator 
so  intended,  but  the  devisee  shall  have  and  receive  the 
value  of  such  devise,  unless  a  contrary  intention  on  the 


273  ABATEMENT  AND  /DEMFTION.  {  147 

part  of  the  testator  appear  from  the  will,  or  by  parol  or 
other  evidence ;"  nor  in  that  State  does  the  removal  of 
property  devised  operate  as  an  ademption,  unless  it  ap- 
pear that  such  was  the  testator's  intention  J^ 

1  Humphreys  v.  Humphreys,  2  Oox,  184;  Hayes  v.  Hayes,  1 
Keen,  !»7 ;  Whft«  v.  WlncheHter,  6  Pick.  48 ;  Walton  v.  Walton,  7 
Johns.  Ch.  2fiJ  ;  Aahburner  v.  Macgulre,  2  Bro.  C.  C.  96. 

2  Shaftsbury  v.  Shaftsbnry,  2  Vern.  747. 

3  Fatten  V.  Patten,  2  Jone^  Eq.  4rM  ;  Baaan  v.  Brandon,  8  81m.  171 ; 
Shaftsbury  v.  ShafUbury,  2  Vern.  747. 

4  Colleton  V.  Garth,  6  Sim.  19.  Contra,  when  the  removal  Is  on 
account  of  fire  (Chapman  r.  Hurt,  1  Ves.  Sr.  271) ;  or  when  on  account 
of  the  testator's  alternate  residence  In  two  houses :  Land  v.  Devaynes, 
4  Bro.  C.  C.  O. 

6  Richards  v.  Humphreys,  16  Pick.  1S3 ;  Nortia  v.  I^orrjs,  2  OoUy. 
C.  C.  71U ;  Shaftsbury  v.  Shaftsbury,  2  Vern.  747.  ,. 

6  Smith's  Appeta,  108  Pa.  St  559 ;  Wlckoff  v.  Perrlne,  87  N.  J.  Eq 
118 ;  Walton  v.  Walton, 7  Johns.  Ch.  282 ;  Tlptbn  v.  Tipton,  1  Cold.  282 ; 
Barker  v,  Rayner,  5  Madd.  203;  Rider  v.  Wagner,  1  P.  Wms.  328; 
Bradrlck  v.  Stevens,  S  Bro.  C.  C.  8S8. 

7  Abernethy  v.  Catlln,  2  Demarest,  841. 

8  Hoke  V.  Herman.  21  Pa.  St.  aot ;  Ashbumer  v.  Macgulre.  2 
Bro.  C.  C.  106 ;  Fryer  v,  Morris,  9  Ves.  880 ;  Barker  v.  Rayner,  5  Madd. 
206. 

9  Shaftsbury  v.  Shaftsbury,  2  Vern.  747. 

10  Partridge  v.  Partridge,  Gas.  temp.  Talb.  228. 

11  Freer  v.  Freer,  22  Ch.  Dlv.  822.  Cf.  Jones  v.  Oreen,  Law  R.  S  Eq. 
885 ;  In  re  Lumlng,  8  De  Oex,  F.  <fe  J.  43. 

12  Irwin's  Succession,  83  La.  An.  83. 

1»  Gfi.  Code  (1882),  {  2484 ;  Brown  v.  McGulre,  1  Beat.  898 ;  Walton 
V.  Walton,  7  Johns.  Oh.  265 ;  In  r?  Johnstone,  Law  R.  14  Ch.  Div.  162  ; 
doubting,  Gale  v.  Gale,  21  Beav.  849. 

14  Stimson's  Am.  Stat  Law  (Jan.  1, 1868),  1 2811,  citing,  Ky.  Gen. 
Stats.  (IHT3)  ch.  80,  {^  1,  3. 

In  Stimson's  Am.  Stat  Law  (Jan.  1,  1886),  {  2811,  citing,  Ky.  Qen, 
Stats.  (1873)  ch.  60,  U  2,  8. 

J  147.  Ademption  by  I088  of  identity  or  deitmetion. — 
Again  a  specific  bequest  is  adeemed  when  the  subject- 
matter  is  so  changed  in  form  during  the  testator's  life- 
time as  to  lose  its  identity.^  In  a  late  English  case, 
where  all  his  interest  in  a  certain  estate  was  given  by 
a  testator,  and  prior  to  his  deatli  tlie  estate  was  sold, 
and  the  proceeds  were  mingled  with  other  moneys  on 
deposit  at  a  banker's,  it  was  considered  to  constitute 
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an  ademption  of  the  bequest.'  Another  circumstance 
which  will  result  in  the  ademption  of  a  specific  legacy 
is  the  partial  or  total  destruction,  either  of  its  substance 
or  value,  and  in  such  a  case  the  legatee  cannot  look  to 
the  testator's  estate  to  re-imburse  him  for  the  loss. 
Thus,  it  has  been  held  that  a  legacy  to  be  paid  from  the 
sale  of  slaves  is  adeemed  by  a  proclamation  of  emanci- 
pation, and  that  the  legatee  cannot  look  to  the  testator's 
land  to  make  him  whole.'  But  if  the  object  is  only 
destroyed  in  part,  as  if  a  house  bequeathed  has  been 
destroyed  by  fire,  the  devise  subsists  for  what  remains, 
that  is,  for  the  land  on  which  the  house  was  situated.^ 
And  when  the  testator  has  made  a  specific  bequest  of 
certain  stock,  and  at  his  death  only  a  part  thereof  can 
be  found,  the  ademption  is  pro  tanto  only.*  In  case  of 
an  alternative  legacy  of  two  things,  if  one  of  them  per- 
ishes, the  legacy  subsists  as  to  that  which  remains.^ 

1  Starbuck  v.  Starbuck,  93  N.  C.  ISa. 

2  Manton  v.  Tabois,  30  Ch.  Dlv.  92;  distinguishing,  Moore  v. 
Moore,  29  Beav.  496 ;  declining  to  follow,  Clark  v.  Brown,  2  Smale 
&  G.  524. 

3  HUl  v.  Toms,  87  N.  C.  492. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1,  1860),  { 2818 ;  La.  dv.  Code 

(1875;,  8 1643. 

5  White  V.  Winchester,  6  Pick.  48;  Ashburner  v.  Macguire,  2 
Bro.  C.  C.  89. 

6  Stimson's  Am.  Stat.  Law  (Jan.  1,  1887),  8  2818 ;  La.  Civ.  Code 

(1875),  8  17C2. 

§  148.  Ademption  by  alteration  or  disposal  of  the  testa- 
tor's interest. — A  variation  of  the  testator's  title  in  the 
thing  devised  or  bequeathed,  or  a  total  loss  or  disposal 
of  his  interest  therein,  will  work  an  ademption ;  and 
this  will  be  either  pro  tanto  or  in  toto^  according  to  the 
circumstances  of  the  case.^  For  example,  where  real 
estate  was  devised  on  certain  trusts  for  the  payment  of 
legacies,  and  the  testatrix  sold  a  part  thereof  and  con- 
verted the  proceeds  into  personalty,  it  acted  as  an 
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ademption  pro  tanto,  and  the  devisees  could  not  lay 
claim  to  the  personalty.*  But  when  the  specific  be- 
quest is  not  of  the  property  itself  but  of  the  proceeds  of 
lis  sale,  it  will  not  effect  an  ademption  of  the  legacy  for 
the  testator  to  sell  the  property  in  his  lifetime.'  A 
specific  devise  of  certain  lands  of  the  testator's,  is 
adeemed  by  his  exchanging  those  lands  for  town  lots, 
and  the  newly  acquired,  property  will  pass  to  the  re- 
siduary legatee.^  If  a  testator  bequeath  a  certain  num- 
ber of  bank  shares  and  subsequently  sells  a  part  of 
them,  the  sale  will  constitute  an  ademption  of  the 
legacy  pro  tanto,^  And  where  one  of  several  slaves 
specifically  bequeathed  was  afterwards  sold,  the  legacy 
was  to  that  extent  adeemed.*  Even  if  property  de- 
vised be  conveyed  by  the  testator  to  the  devisee  in  trust 
for  the  benefit  of  the  testator  himself,  it  has  been  held 
to  act  as  an  ademption  of  the  devise.^  Where  a  testa- 
trix, about  to  marry,  conveyed  property,  previously  be- 
queathed, to  trustees  for  her  own  use  for  life,  then  over 
to  the  same  persons  who  were  legatees  under  her  wiU, 
the  legacies  were  held  adeemed  to  the  extent  of  the 
provisions  made  for  the  legatees  in  the  settlement.* 
Merely  pledging  or  mortgaging  goods  specifically  be- 
queathed does  not  act  as  an  ademption  thereof,  and  the 
devisees  may  call  upon  the  executor  to  redeem  them.* 
In  New  Hampshire,  Massachusetts,  and  Maine,  when 
a  testator  is  disseised  of  lands  which  he  had  devised, 
the  devisees  take  in  the  same  manner  that  the  heirs 
would  have  taken  had  he  died  intestate;  and  in  the 
latter  two  States  the  devisees  have  ail  the  remedies  for 
the  recovery  of  the  lands  that  the*  fieirs  might  have 
used.^®  Under  the  Georgia  Code,  "ff  the  testator  ex- 
changes the  property  bequeathed  for  other  of  the  like 
character,  or  merely  changes  the  investment  of  a  fund 
bequeathed,  the  \w  deems  the  intention  to  be,  to  sub- 
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stitute  the  one  for  the  other,  and  the  legacy  shall  not 
fail."" 

1  Cases  cited  infra. 

2  Philson  V.  Moore,  23  Hun,  152. 

3  McNaughton  v.  McNaughton,  34  N.  Y.  201  ;  Nool  v.  Vannoy,  6 
Jones  Eq.  185;  Chambers  v.  Keerns,  6  Jones  £q.  280;  Warrea  t7. 
Wjgfall,  3  Desaos.  £q.  47. 

4  Decker  v.  Decker  (la  1887),  121  111.  841. 

5  White  V.  Winchester,  A  Pick.  48 ;  Blackstone  v.  Blackstone,  3 
Watts,  335  J  Schrlver  v,  Cobeau,  4  Watts,  130. 

6  Oodard  v.  Warner,  2  Strob.  Eq.  1. 

7  Coulson  V.  Holmes,  5  Sawy.  279. 

8  Webb  17.  Jones,  36  N.  J.  Eq.  163, 168. 

9  Ashburner  v.  Macguire,  2  Bro.  C.  C.  108. 

10  Stimson's  Am.  Stat.  Law  (Jan.  1, 1887),  1 2814. 

11  Ga.  Code  (1861),  }  2432 ;  Ga.  Code  (1882),  l  2464.  Cf.  Clark  v 
Browne,  2  Smale  <&  G.  524 ;  Bronsdon  v.  Winter,  Amb.  67  ;*Graves  v 
Hughes,  4  Madd.  381 ;  Hambllng  v.  Lister,  Amb.  401. 

§  149.  Ademption  by  folfillment  of  the  purpose. — If  a  tes- 
tator who  has  given  a  legacy  for  a  specified  particular 
purpose,  himself  after  the  execution  of  the  will  car- 
ries out  the  purpose  in  his  lifetime,  he  is  presumed  to 
have  intended  to  cancel  the  legacy,  and  it  will  be  held 
adeemed.^  For  example,  where  a  testator  bequeathed 
money  to  pay  for  the  debt  on  a  chapel,  and  afterwards 
paid  the  debt  himself,  although  the  sum  was  less  than 
the  bequest,  the  payment  was  considered  an  ademption 
of  the  legacy.^  But  the  purposes  of  the  legacy  and  of 
the  advancement  must  correspond  exactly  in  order  to 
effect  an  ademption.'  The  conveyance  to  a  person  of 
land  previously  devised  to  him  is  a  satisfaction  of  the 
devise ;  *  not  so,  however,  if  the  conveyance  is  of  a  dif- 
ferent interest  than  the  estate  devised.^  In  the  Vir- 
ginias and  Kentucky,  a  provision  or  advancement  to 
any  person  is  deemed  a  satisfaction,  in  whole  or  in  part, 
of  a  devise  or  bequest  to  the  same  person  contained  in  a 
will  made  prior  thereto,  if  it  would  be  so  deemed  in  case 
the  beneficiary  were  a  child  of  the  testator,  or  if  it  ap- 
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pear  from  ])arol  or  other  evidence  to  have  been  in- 
tended as  a  satisfaction.^ 

1  Taylor  v.  Tolen,  38  N.  J.  Eq.  91,  117 ;  Gresiey's  Eq.  Ev.  238: 
Boper  on  Legacies,  881 ;  D^beze  v.  Maan,  2  Bro.  C.  C.  106 ;  Roseweli 
V.  Bennett,  3  Atk  77. 

2  Taylorv.  Tolen,  88  N.J,  Eq.9L 

8  Debeze  t*.  Maun,  2  Bro.  C.  C.  165 ;  Koome  v.  Roome,  3  Atk.  181 ; 
Splnks  V.  Robins,  2  Atk.  491 ;  |  Roper  on  Legacies,  881. 

4   Marshal  V.  Rench,  8  Del.  Ch.  239. 

6  Marshal  r.  Rench,  8  DeL  Ch.  23!i ;  Arthur  v.  Arthur,  10  Barb.  20 ; 
Clarke  v.  Berkeley,  2  Vern..  T20;  Rider  v.  Wagner,  2  P.  Wms.  828 ; 
Davys  v.  Boucher,  3  Younge  4  C?*  397. 

6   Btimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  2812. 

2  150.  Ademptioii  hy  itdvanoement. — Where  a  parent 
has  given  a  legacy  to  a  legitimate  child,  without  stating 
the  purpose  for  which  it  was  given,  lie  is  presumed  by 
law  to  have  intended  it  as  a  portion,  and  so  if  before 
his  decease  he  make  other  provision  for  the  child,  it 
will  be  deemed  to  have  been  in  lieu  of  the  legacy ;  and 
the  advancement  and  the  legacy  being  for  the  same 
purpose,  the  latter  will  be  adeemed.'  But  money  ex- 
pended by  a  father  on  the  professional  education  of  his 
son  is  not  considered  an  advancement.'  A  conveyance 
from  a  father  to  his  son  for  full  value  cannot  be  pre* 
sttmed  to  be  by  way  of  advancement.'  If  a  testator's 
estate  be  compelled  to  pay  a  debt  of  a  legatee  for  whom 
the  testator  was  surety,  the  amount  may  be  ofltset 
against  a  general  legacy.^  Advances  made  prior  to  the 
execution  are  not  to  be  offset  against  legacies  under  a 
will  making  no  mention  of  them,  and  directing  an 
equal  division  of  the  residue  of  the  estate  among  the 
children  of  the  testator.^  So,  also,  a  legacy  In  one  will, 
repeated  in  a  subsequent  one,  will  take  effect  notwith* 
standing  an  advancement  made  prior  to  the  execution 
of  the  latter.'  Where  a  testator  directed  that  advance- 
ments  should  be  deducted  from  the  respective  shares 
of  his  chil^rfn,  an^  one  of  them  had  received  from  his 
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father  more  than  his  share  amoanted  to,  he  was  re- 
quired to  repay  the  excess  to  the  estate."'  Slight  cir- 
ouinstances  of  difference  between  the  advancement  and 
the  portion  will  not  repel  the  presumption  against 
double  portions.  Thus  the  circumstance  of  -difference 
in  amount  will  not  preclude  the  inf^^rence  of  intention 
to  adeem  the  legacy  in  whole  or  in  part.  If  the  amount 
of  tlie  advance  be  equal  to  or  greater  than  the  legacy 
the  latter  will  be  wholly  adeemed,  but  if  less,  then  the 
ademption  will  be  pro  tanto  only.*  The  presumption 
that  an  advancement  of  a  sum  smaller  than  the  legacy 
was  an  ademption  pro  tanto  only,  has  been  held  not  to 
be  overthrown  by  evidence  that  more  than  a  year  be- 
fore the  advancement  was  made  the  testatrix  asked  the 
legatee  whether  she  would  prefer  to  have  the  smaller 
sum  "down"  or  a  larger  sum  after  the  testatrix*s 
death,  and  that  the  legatee  had  replied  that  she  would 
prefer  the  smaller  "down."'  The  rule  in  regard  to 
ademption  by  advancements  from  one  in  loco  parentis 
is  based  upon  the  equitable  presumption  that  the 
parent  intends  to  make  an  equal  provision  for  his 
children,  and  not  to  give  double  portions  to  any.*® 
Accordingly,  if  a  contrary  intention  be  shown,  the*  pre- 
sumption falls,  and  the  rule  ceases  to  apply.  For  ex- 
ample, where  a  father,  after  conveying  land  to  a  son  in 
consideration  of  his  releasing  all  claims  of  inheritance, 
afterwards  made  a  will  in  which  he  directed  that  his 
son  should  share  in  his  estate  "with  the  i-est  of  my 
heirs,"  it  was  considered  to  revoke  the  previous  ar- 
rangement, and  to  entitle  the  son  to  lake  a  portion  of 
the  estate."  The  word  "advancement,"  as  used  in  a 
will  in  its  general  sense  to  denote  gifts  or  loans  to  a  son, 
is  not  to  be  construed  according  to  its  strict  technical 
meaning.*^  The  value  of  an  advancement  is  to  be  com- 
puted as  of  the  date  at  which  it  was  made  and  posses- 
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sion  taken  ;"  so  that  the  emancipation  of  slaves  piven 
to  a  child  as  an  advancement  before  the  war  between 
the  States,  does  not  relieve  him  from  accounting  for 
their  value.^*  Wliere  children  are  to  be  charged  with 
JBiilvancements,  interest  runs  tliereon  from  tlie  date  of 
filing  the  executor's  account  up  to  the  time  of  distribu- 
tion.*^ Where,  however,  a  testator  gave  his  residuary 
estate  to  his  widow  for  life,  with  remainder  to  his  chil- 
dren, witli  the  proviso  in  common  form  for  bringhig 
into  hotclipot  all  advancements  made  to  them  by  him, 
interest  was  computed  from  the  death  of  the  widow, 
and  neither  from  the  date  of  the  respective  advances, 
nor  from  the  death  of  the  testator,*^  If  legatees  are 
chargeable  with  advancements  evidenced  by  promis- 
sory notes  or  receipts,  which  are  uncoUcctablo  from 
them,  they  cannot  require  the  notes  and  receipts  to  be 
treated  as  part  of  the  assets  of  the  estate  for  the  purpose 
of  ascertaining  their  shares."  In  Georgia  end  Mary- 
land, it  is  only  in  cases  of  intestacy  that  the  doctrine  of 
advancement  applies.^* 

11  Hoper  on  Legacies,  366;  Johnson  r.  Patterson,  13  Lea,  626: 
Clendening  >-.  Clymer,  17  Ind.  155;  Twining  r.  Powell,  2  Col.  C.2R2; 
Jenkins  i\  Powell,  2  Vern,  115 ;  Grave  v.  SulUbury,  1  Bro.  ('.  C.  427: 
Watson  V.  Lincoln,  Amhl.  325;  Bcotton  v.  Scotion,  1  Strange,  236; 
Ward  V.  Lant,  Prec.  Clj.  182  ;  Farnham  v.  Phillips,  2  Atk.  21&. 

2  White  V.  Moore,  23  S.  C.  456. 

3  Miller's  Appeal,  107  Pa.  St.  221. 

4  Mannings.  Th  rust  on,  &9Md.2lS, 

5  In  re  Lyon,  70  Iowa,  875,  378 ;  Lorlng  f.  Blaise,  lOn  Mass.  592; 
Brewton  v.  Brewton,  30  Ga.  416  ;  Kichniond  v.  Vanhook,  3  Ire<l.  Eq. 
581 ;  Wnelgrove  v,  Snelgrove,  4  Desaus.  Kq.  274.  C/.  Upton  v.  l*rince, 
Cus.  temp.  Talb.  (3d  ed.}  71. 

6  Clark  V.  Kingslej',  JT7  Hun,  246.  See,  however,  Low  i\  Low,  77 
Me.  37.  where  a  son  for  a  sum  of  money  released  the  payment  of 
legacies  under  an  existing  will  ••  or  any  other  will." 

7  Sayre  v,  Sayre,  32  N.  J.  Eq.  61. 

8  1  Roper  on  Legacies,  370 :  Benjamin  t».  Demmlc!c,  4  Tledf.  7 ; 
Clendening  v,  Clvmer,  17  Ind.  1.55 ;  Hosklns  v,  Hoskins.  Prec.  Ch.  26.i; 
Thellusson  v.  Woodford,  4  Mad.  420. 

9  Pollock  V.  Worrall,  28  Ch.  Dlv.  552. 

10    Ex  prirf^  Pvp,  IS  Ves.  Sr.  140 ;  8.  C.  2  Lead.  Cas.  Eq.  (.'th  Am.  ed.) 
782 ;  Grace  v.  Salisbury,  1  Bro.  C.  C.  427 ;  Wataou  v.  Liucolu,  Ambl,  335. 
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11  Tamer's  Appeal,  S2  Mich.  896. 

12  Eelsner  i'.  Koehleri  1  Demarest,  277 ;  Wright's  Appeal,  93  Pa. 
Bt.  82 ;  H.  C.  89  Ptx,  St.  67.    Of.  Porter's  Appeal,  94Pa.  St.  m 

13  PIgg  V,  Carroll,  80  111.  205 ;  Kyle  v.  Conrad,  25  W.  Va.  760. 

14  Fennell  v.  Henry,  70  Ala.  484 ;  Ventress  v.  Brown,  34  La.  An. 
44S.  See,  however,  Wilson  v,  Kelly,  21  U.  C.  535 ;  Hoghey  v.  Eicbel- 
berger,  11 S.  C.  36. 

15  Ford's  Estate,  U  Phila.  W.  Cf.  Barrett  v.  Morriss,  88  Qratt  273. 
From  the  date  of  the  parent's  death  :  Kyle  v.  Conrad,  25  W.  Va.  760. 

16  Rees  V.  George,  17  Ch.  DIv.  701. 

17  Hill  V.  Bloom  (N.  J.  1887  Feb.  Term  1886). 

18  Wallace  v.  Owen,  71  Ga.  544  ;  Marshal  v.  Bench,  8  DeL  Ch.  239. 

{  161.  Adyancement— Persons  in  loco  parentis. — The 
rule  as  to  advancements  applies  only  to  those  to  whom 
the  testator  stands  in  loco  parentis,  and  the  principle  can- 
not be  applied  to  gifts  made  by  a  hnsband  to  his  wife.' 
In  South  Carolina,  ademption  is  not  presumed  from  ad- 
vancements to  grandchildren,'  Under  the  New  York 
statute  relating  to  advancements,  the  word  **  children '' 
embraces  all  of  an  intestate's  descendants  who  are  en- 
titled to  share  in  his  estate.'  In  Maryland,  an  advance- 
ment to  a  daughter's  husband  is  an  advancement  to  the 
daughter.^  In  a  late  South  Carolina  case,  a  testatrix  gave 
property,  during  her  lifetime,  in  unequal  portions  to  her 
three  daughters  and  married  son,  which  they  received 
at  a  valuation  to  be  accounted  for  in  the  tinal  sett^o- 
ment  of  her  estate.  Her  will  directed  that  her. entire 
estate  be  divided  in  equal  shares  to  the  daughters  and 
to  her  son,  in  trust  for  the  wife  and  children  of  the  lat- 
ter. It  was  decided  that  the  trust  estate  to  his  wife  and 
children  was  distinct  from  the  advancements  to  the  son, 
and  was  not  to  be  charged  with  what  he  had  received 
over  and  above  one  fourth ;  but  tliat  as  between  the 
daughters  and  the  son's  wife  and  cliildren,  the  former 
must  each  account  for  what  had  come  to  them  over  and 
al)ove  one  fourth  of  the  entire  estate.*  The  doctrine  of 
ademption,  founded  on  parental  or  upon  quasi  parental 
relations,  extends  likewise  to  cases  where  a  moral  obli- 
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gation,  other  than  parental,  is  recognized  in  the  will, 
although  made  without  reference  to  any  especial  ap- 
plication to  the  advancement.'  Where  a  testatrix  be- 
queathed to  a  niece  of  her  deceased  husband  five 
hundred  pounds,  "according  to  the  wish  of  my  late 
beloved  husband,''  and  afterwards  in  her  lifetime  paid 
three  hundred  pounds  to  the  niece,  making  an  entry  in 
her  diary  at  the  same  time  that  the  payment  was  a  'leg- 
acy "  from  the  legatee's  "  Uncle  John,"  the  court  con- 
sidered that  an  ademption  pro  tanto  was  thereby  effected  J 

1  Le  Coulteux  de  Caumont  v.  Morgan  (N.  Y.  1887  Jan.  1). 

2  Allen  v.  Allen,  13  8.  C.  512  ;  38  Am.  Rep.  716. 
8   Beebe  v.  Esterbrook,  79  N.  Y.  24a. 

4  Dilley  v.  Love,  61  Md.  603.  Cnntrat  Rains  v.  Hays,  6  Lea  303 ;  40 
Am.  Rep.  39. 

5  Kennedy  v.  Badgett  (S.  C.  1887),  2  S.  E.  Rep.  674. 

6  Pollock  v»  Worrall,  28  Ch.  DIv.  652. 

7  Pollock  i^»  Worrall,  28  Ch.  Div.  662. 

J  152.  Advanoement — Exoeptlonf  to  the  presumptioiL. — 
An  exception  to  the  presumption  of  ademption  is  made 
in  the  case  where  the  legacy  and  the  advancement  are 
not  the  same  in  kind.^  Thus,  a  devise  of  real  estate  is 
not  to  be  adeemed  by  a  payment  in  money,  without 
dear  proof  that  it  was  so  intended;'  nor  a  legacy  in 
money  by  a  share  in  a  business.'  A  second  exception 
occurs  when  the  subsequent  advancement  depends  upon 
a  contingency,  and  the  testamentary  portion  is  certain.* 
A  third  exception  arises  where  the  legacy  or  the  ad- 
vancement is  not  given  as  a  portion,  but  in  lieu  of 
property  to  which  the  child  was  otherwise  entitled  to.* 
Advancements  or  gifts  are  not  to  be  taken  as  ademp- 
tions of  general  legacies,  unless  such  an  intention  is  ex- 
pressed by  the  testator  in  writing,  under  the  Codes  and 
statutes  of  California,  Dakota,  Montana,  and  Utah.^ 
Fourth.  The  application  of  the  doctrine  of  ademption 
of  legacies  by  gifts  during  the  life  of  the  testator  is  con- 
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fined  to  general  legacies  of  definite  amounts  in.  mon^, 
or  cases  of  a  kindred  nature.  It  does  not  apply  to  a  be^ 
quest  of  the  whole  or  part  of  a  residue,  nor  to  specific 
legacies.*^  But  it  would  seem  that  whether  a  residue 
shall  be  held  to  be  adeemed  or  not  is  a  question  of  inten- 
tion, as  in  other  cases  of  ademption.^  The  fifth  exception 
is  in  the  case  where  the  legacy  to  the  child  is  absolute, 
and  the  advancement  is  given  to  her  for  life  only,  and 
the  capital  over  to  others  than  the  issue  of  the  child. 
The  sixth  exception  noted  by  Mr.  Roper  is  in  relation 
to  devises  of  real  estate.*^*  In  the  case  of  Davys  v. 
Boucher,"  decided  as  late  as  1839,  it  was  said  by  Alder« 
son,  B.,  that  as  far  as  his  researches  had  extended,  he 
did  not  find  any  instance  of  this  principle  having  been 
extended  to  devises  of  real  estate."  While  other  author- 
ities would  seem  to  sustain  this  statement,^'  its  cor- 
rectness may  well  be  doubted.^^  It  has  been  held  in 
Alabama,  in  a  case  where  a  father  delivered  certain 
chattels  to  a  child,  taking  from  lier  a  promissory  note, 
bearing  interest,  for  the  estimated  value  thereof,  that 
the  note  showed  a  debt  and  not  an  advancement ;  and 
that  parol  evidence  could  not  be  received  to  show  that 
the  transaction  was  intended  as  an  advancement.^^  The 
prespmption  arising  from  the  passing  of  money  from 
the  parent  to  the  child  has  been  said  to  be  so  slight  and 
so  easily  overcome,  that  the  rule  might  be  stated  to  be, 
that  whether  the  money  was  inlonded  to  be  a  gift  in- 
dependent of  the  legacy,  or  the  payment  of  a  debt^  or 
a  portion  in  ademption  of  a  legacy,  must  be  decided 
by  the  circumstances  and  facts  proved  in  each  case." 
When  a  father  conveys  real  estate  to  a  child  for  a  nom- 
inal consideration,  the  presumption  is  in  favor  of  an 
advancement ;  but  a  contrary  intent  may  be  shown." 
Thus,  it  is  said  that  if  ^a  testator  leaves  his  property 
to  his  children  in  equal  shares,  saying  nothing  that 
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may  be  fairly  con8trued  to  indicate  an  intention  to 
charge  their  shares  with  advancements,  no  presamp- 
tion  so  to  charge  them  can  be  raised  by  the  fact  that  the 
advancements  were  unequal  In  amount.^*  And  evea 
where  a  father  advanced  various  sums  to  several  chil- 
dren, taking  receipts  "as  part  of  my  apportionment  of 
his  estate,"  but  in  his  will  directed  his  estate  to  be  sold 
and  divided  equally  among  his  cliildren,  making  no 
provision  with  respect  to  the  advancements,  it  was  ruled 
that  the  children  should  take  equal  shares.^*  In  a  case 
in  which  a  father  being  surety  for  his  son,  and  paying  a 
part  of  the  debt,  declared  it  to  be  by  way  of  advance- 
ment, and  took  the  notes  and  placed  them  in  a  package 
of  receipts  from  other  children  to  whom  he  had  made 
advancements,  writing  thereon  that  they  would  "show 
as  receipts,*'  this  was  held  to  be  admissible,  and  suffi- 
cient evidence  of  the  payment  having  been  made  as  an 
advancement.^  When  a  note  twenty-four  years  old 
was  found  among  the  papers  of  the  testator,  the  pre- 
sumption of  payment  prevented  its  being  treated  as  an 
advancement.-* 

1  Clendeuing  v.  Clymer,  17  Ind.  156;  Benjamin  v.  Dlmmlck,  4 
Redf.  7 ;  Allen  v.  Allen,  13  S.  C.  512 ;  36  Am.  Bep.  716 ;  1  Roper  on 
Legracies,  375w 

2  Evans  v.  Beaamont,  4  Lea,  600 ;  Allen  v.  Allen,  13  S.  C.  612  ;  36 
Am.  Rep.  716. 

3  Holmes  v.  Holmes,  1  Bro.  C.  C  655. 

4  1  Roper  on  Legacies,  87S;  Benjamin  v.  Dlmmlck,  4  Redf.  7; 
Crompton  v.  Sole,  2  P.  Wms.  55.S ;  Spinks  v.  Robins,  2  Atk.  493 ;  Powyg 
v.  Mansfield,  3  Mylne  &  C.  374, 376. 

5  1  Roper  on  Legacies,  876  ;  Baugh  v.  Read,  1  Ves.  Jr.  267. 

6  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  i  2811. 

7  "Weston  i\  Jobnson,  48  Md.  1 ;  T^ngdon  v.  Astor,  16  N,  Y.  33  ; 
Davis  V.  Whitt^ker,  38  Ark.  435;  Allen  v.  Allen,  13  S.  C.  612 ;  36  Am. 
Rep.  716;  Grayu.  Bailey,  42  Ind.  840;  Clendening  v.  Clymer,  17  fnd 
155,  159;   Freemantle  v.  Bankes,  5  Ves.  85;  Smith  v.  Strong,  4  Bro, 
C.  C.  4M ;  Farnham  v.  Phillips^  2  Atk.  216. 

8  Van  Houten  v.  Post,  82  N.  J.  Eq.  709, 712 ;  Montefiore  v.  Gaedalla, 
6  Jur.  N.  S.  329 ;  WUUams'  Ex'rs,  1331, 1336. 

9  1  Roper  on  Legacies,  SITO :  Trimmer  v,  Bayne,  7  Ves.  616 ;  Alleyn 
w.  Alleyn,  2  Ves.  Sr.  38.. 
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10   1  Boper  on  Legacies,  379, 380,  citing,  Davys  v.  Boacher,  3  Younge 
A  C.  397. 

U    3  Younge  <ft  C.  397. 

12   Weston  V,  Johnson,  48  Ind.  1. 

_J3  Burnham  v.  Comfort.  37  Hun,  210;  2  Redfield  on  Wills,  441: 
Williams'  Ex'rs  (5th  Am.  ed.),  1202  ;  Clark  v.  Jetton,  5  Sneed,  229,  236. 
See,  however,  Williams  v.  Bolton,  1  Dick.  405 ;  Leohmere  v.  Carlisle, 
8  P.  Wms.  211 ;  Wilcocks  v.  Wilcocks,  2  Vern.  pt.  2,  628 ;  Wlllard's 
Ex'rs,  351. 

14  Dissenting  opinion  of  Boardman,  J.,  in  Burnham  v.  Comfort,  37 
Hun,  216, 218,  where  the  authorities  are  reviewed  at  length. 

15  Fennell  v.  Henry,  70  Ala.  434,  citing,  Terry  t;.  Keaton,  ,'>8  Ala. 
667.    Cf.  Darden  v.  Harrill,  10  Lea,  421 ;  Grey  v.  Grey,  22  Ala.  m 

16  Van  Houten  v.  Post,  33  N.  J.  Eq.  3«,  347. 

17  Harper  v.  Harper,  92  N.  C.  300. 

18  McFaU  V.  Sullivan,  17  8.  C.  504. 

19  Camp  V.  Camp,  18  Hun,  217. 

20  McDearman  v.  Hodnett  (Va.  1887,  Apr.  28). 

21  White  V.  Moore,  23  S.  C.  466. . 

§  158.  Advancement — Evidence.— ^  To  prove  the  ademp- 
tion of  a  legacy  by  advaifcement  it  must  appear,  ^rs^ 
that  the  legatee  received  the  money  from  the  testator; 
and  secondly^  that  the  money  was  advanced  as  a  portion 
"Viith  the  intention  of  satisfying  the  legacy.*  To  prove 
the  mere  fact  of  the  passing  over  of  the  money  from  the 
parent  to  the  child,  evidence  of  the  parol  declarations 
of  the  testator  is  not  admjjssible,  and  such  independent 
fact  mast  be  proved  by  other  testimony.^  Also  charges 
in  books,  as  evidence  of  the  passing  over  of  the  money, 
although  admissible,  are  not  entitled  to  much  weight.* 
The  fact  of  the  money  having  passed  from  the  parent 
to  the  child,  after  the  execution  of  the  will,  being 
proved,  the  next  question  is  as  to  the  admissibility  of 
evidence  to  show  the  intention,  whether  it  was  by  way 
of  gift,  independent  of  the  provisions  of  the  will,  or  a 
loan,  or  payment  of  an  obligation,  or  whether  it  was  in- 
tended as  a  portion  in  satisfaction  of  the  legacy.  In 
the  absence  of  any  statute  determining  by  what  evi- 
dence an  advancement  made  to  a  child  shall  be  proven, 
contemporaneous  memoranda,  charges  in  the  form  of 
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accounts,  and  parol  evidence  ai*e  admissible  to  show  the 
intention  wivh  which  tho  payment  was  made  and  re- 
ceived.* Althoagh  a  payment  of  money  or  oonveyance 
of  property  to  a  child  is  presumed  to  be  by  way  of 
advancomentt  this  presumption  is  slight,  and  to  over- 
come it,  evidence  of  parol  declarations  of  the  testator  is 
admissible  to  show  that  he  did  not  intend  the  money  aa 
a  portion  in  satisfaction  of  the  legacy ;  and,  in  reply 
thereto,  iiis  parol  declarations  that  he  did  so  intend 
may  be  showr,  to  ascertain  if  the  presumption  be  well 
or  ill  founded.^  The  general  rule  is  that  only  declara- 
tions of  the  parent  contemporaneous  with  making  the 
g^  are  admissible  to  show  that  it  was  intended  aa 
an  adviEinoement.^  But  subsequent  verbal  declarations 
made  by  the  father  to  the  child,  and  not  at  the  time 
controverted  by  the  latter,  may  be  offered  in  evidence.^ 
So,  conversely,  the  declarations  of  the  parent  in  the  ab- 
sence of  the  son,  not  known  to  the  latter  nor  agreed  to 
by  him,  cannot  prove  an  advancement.*  And  again, 
if  at  the  time  a  parent  took  a  note  or  obligation  of  a 
child,  anything  wa's  said  or  done  to  indicskte  an  inten- 
tion that  the  payment  should  be  regarded  as  an  ad- 
vancement, subsequent  acts  or  declarations  recognizing 
that  fact  are  admissible.*  Verbal  declarations  made  by 
a  parent  to  third  persons,  that  he  had  mader  an  advance- 
raont  to  the  child,  are  incompetent  when  offered  in  the 
interest  of  the  estate.^^  And  loose  verbal  declarations 
of  the  father  to  a  third  party,  that  hd  intended  a  debt 
due  him  from  a  son  to  be  an  advancement,  are  in^suf- 
ficlent  evidence  that  such  was  the  fact.^^  The  decla- 
rations of  a  testator  when  admitted  in  evidence  to 
overcome  or  sustain  the  presumption  should  not  be 
vague  and  uncertain,  but  should  have  been  made  with 
some  particularity,  so  that  they  could  be  understood 
by  the  witnesses  who  heard  them ;  otherwise  they  are 
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entitled  to  but  liUIe  weight."  A  hoxi's  statement  to  a 
third  party  that  he  was  indebted  to  his  father,  and  that 
the  amount  would  be  deducted  from  his  share  in  the 
paternal  estate,  is  not  suffioient  evidence  that  the  money 
was  received  as  an  advancement.^  A  testator  may  in- 
dicate by  reference  in  his  will  to  account  boolis  and 
ledgers,  wiiat  he  intends  shall  be  considered  a-s  advance- 
ments*** But  in  the  absence  of  any  reference  to  books 
in  the  will  or  other  evidence  pointing  to  them,  entries' 
therein  of  advancements  to  a  child  are  not  sufficient 
to  show  an  intention  that  deduction  should  be  made 
from  a  legacy.'*  Entries  In  an  account  boolt  which  ap- 
peared not  to  be  contemporaneous  with  the  transactions 
recorded  liave  been  rejected  as  evidence  of  advance- 
ments.'^  A  testator's  certificate  that  he  has  advanced  a 
certain  sum  to  an  heir  is  admissible  in  evidence,  but  is 
not  conclusive  proof  of  its  recitals."  The  foregoing 
rules  do  not  apply  where  the  aooounts  or  declarations 
are  offered  against  the  interest  of  the  declarant,  for 
then  it  is  immaterial  when  the  entries  were  made  or 
the  words  spoken.  On  this  ground,  where  a  convey- 
ance has  been  made  by  the  father  to  a  child,  the  father's 
subsequent  declarations  may  be  received  to  show  that 
the  conveyance  was  not  an  advancement,  but  an  out 
and  out  gift." 

1  Van  Houten  v.  Post,  83  N.  J.  Eq.  844, 340. 

2  Van  Houten  v.  Post,  33  N.  J.  Eq.  344, 34fl ;  Fawkner  t».  Watta,  1 
Atk.  407 ;  Batton  v.  Alien,  1  Halst.  Ch,  HJ ;  2  Williams'  Ex'ra,  1444. 

3  Van  Houten  v.  Poet,  33  N.  J.  Eq.  844, 346. 

4  Nelson  v.  Nelson,  90  Mo.  400, 463. 

8    Van  Houten  v.  Post,  33  N.  .T.  Eq.  844, 347 ;  Rosewell  i».  Bennet,  8 
Atk.  77  ;  Kirk  v.  Edduwes,  8  Uure,  600. 

6  Fennellv.  Henry,  70  Ala.  48(4.    QT.  Watkliia  r.  Young,  81  Gratt  84. 

7  Nelson  v.  Nelson,  00  Mo.  400, 463. 

8  Miller's  Appeal,  107  Pa.  St.  ecu 

9  Morkel's  Appeal,  89  Pa.  St  3^10 ;  Watklns  v.  Young,  81  Gratt  84. 
10  Nelson  v.  Nelson,  00  ZIo.  430, 404 ;  Hay  v.  Loper,  Co  3Io.  470. 
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11  Harley  v.  Horley,  57  Md.  Sia    Cf.  Watklns  v.  Young,  31  Oratt  84. 

12  Van  Houten  ».  Post,  33  N.  J.  Eq.  Zi\^  vr,, 

13  Qreen  v.  Hathaway,  36  N.  J.  £q.  471. 

14  In  re  Robert,  4  Demarest,  1^5 ;  Robert  t».  Cornlnsr,  23  Hun,  210 ; 
Lawrence  v.  Lawrence,  4  Ke<lf.  278 ;  Umpus  v.  Arnolcf,  13  Q.  B.  Div. 
240;  8.  C.  15  Q.  B.  Div.  300. 

15  Benjamin  v.  Dinmick,  4  Bedf.  7. 

16  Nelson  V.  Nelson,  00  Mo.  400, 4C4. 

17  MsCIlntock's  Appeal.  53  Mich.  132. 

13  Nelson  t'.  Nelson,  00  Mo.  480, 4ai ;  Phillips  r.  Chappell,  16  Ga.  16 ; 
Johnson  v.  Beldou,  'Ji  Conn.  322.    cy.  Long  v.  Long,  l.)  Iif.  App.  333, 388. 


§  154  SLKCTION,  ^288 


CriAPTEIl  XIII. 

OP  KLEOTIOJf. 

{  154.  Election  defined  and  Illustrated. 

2  155.  Same  sabjoct  continned --  Sundry  decisions. 

{  156.  Presumption  as  to  the  testator  s  Intention. 

{  157.  When  a  widow  will  bo.  put  to  her  election, 

2  13S,  Of  the  manner  in  which  election  is  made. 

{  i::).  The  choice  must  be  intelligently  made. 

{  160.  Of  the  widow's  rights  after  election. 

J  1G4.  Election  defined  and  iUuBtratdd. — Klection  is  a 
choice  which  a  person  must  make  between  the  accept- 
ance of  a  benefit  under  an  instrument,  and  the  retention 
of  some  property  already  his  own  which  the  same  In- 
strument purports  to  dispose  of  to  another.^  The  doc- 
trine of  election  as  applied  to  testamentary  law  is  stated 
by  Jarman  to  be  "  that  he  who  accepts  a  benefit  under 
a  will  must  adopt  the  whole  contents  of  the  instrument, 
conforming  to  all  its  provisions,  and  renouncing  every 
right  inconsistent  with  it ;  that,  therefore,  if  a  testator 
has  affected  to  dispose  of  property  which  is  not  his  own, 
and  has  given  a  benefit  to  the  person  to  whom  the  prop- 
erty belongs,  the  devisee  or  legatee  accepting  the  bene^t 
so  given  to  him  must  make  good  the  testator's  attempted 
disposition ;  but  if  on  the  contrary  he  choose  to  enforce 
his  proprietary  rights  against  the  testator's  disposition, 
equity  will  sequester  the  property  given  to  him,  for  the 
purpose  of  making  satisfaction  out  of  it  to  the  person 
whom  he  has  disappointed  by  the  assertion  of  those 
rights.'  Among  the  modern  cases  in  point  Fitzhugh  v, 
Hubbard'  will  serve  to  illustrate  the  definition.  In 
this  case  a  debt  owing  the  testator  had  been  assigned 
by  him  to  his  sister.    By  his  will  ho  left  to  his  sister  all 
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the  remainder  of  his  property,  and  to  his  debtor  he  be- 
queathed ''the  full  amount  of  his  indebtedness  to  me/' 
Here  the  testator  had  undertaken  to  dispose  of  a  cho8e 
in  action  belonging  to  his  sister ;  yet  as  at  the  same  time 
he  had  given  her  his  whole  estate,  her  conscience  was 
held  to  be  affected  by  the  implied  condition  annexed  to 
the  testator's  bounty  that,  while  availing  herself  of  the 
will  in  one  direction,  she  should  not  defeat  its  operation 
in  another.*  Election,  however,  is  most  frequently  il- 
lustrated by  those  cases  in  which  the  testator  disposes 
of  real  estate  in  such  terms  as  to  indicate  an  intention  to 
include  the  dower  right  of  his  wife  in  the  devise,  and 
in  the  same  will  confers  some  benefit  upon  his  wife. 
In  such  cases  the  wife  is  required  to  choose  between 
the  relinquishment  of  her  dower  and  the  acceptance  of 
the  bequest  given  in  lieu  thereof.  The  principle  upon 
which  the  doctrine  of  election  is  founded  is  not,  as  was 
formerly  held,  that  by  taking  against  the  will  the  legatee 
thereby  forfeits  all  right  to  participate  in  its  benefits:* 
but  it  is  on  the  principle  of  compensation  to  the  other 
legatee  who  has  been  disappointed  of  his  bequest  by 
the  action  of  the  party  electing  against  the  will;  and 
accordingly  when  the  former  has  been  compensated  out 
of  the  legacy  to  the  latter,  any  surplus  that  may  remain 
does  not  devolve  as  an  undisposed  of  residue,  but  be- 
longs to  the  electing  donee  .•  The  doctrine  of  election 
does  not  apply  to  creditors,  *'and,  therefore,  where  a 
testator  appropriated  to  the  payment  of  debts  property 
which  was  not  liable  thereto,  and  by  the  same  will 
disposed  of,  in  favor  of  other  persons,  property  which 
was  by  law  assets  for  the  payment  of  debts,  it  was  held 
that  the  crediLors  might  take  the  latter  in  subversion  of 
the  testator's  devise  without  abandoning  their  claim  to 
the  former.  "^  It  is  immaterial  whether  the  testator  is 
acquainted  or  not  with  his  want  of  title.^  A  devisee  or 
Bkach  Wills.— 26. 
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legatee  is  not  precluded  from  claiming  derivatively 
througli  another,  property  which  the  other  has  taken 
in  opposition  to  the  will," 

1  Bispham^s  Equity  (4th  ed.).  ?  205,  and  cases  there  clt«cL  CY. 
Story's  Equity,  MOTS',  1  Ponieroy^s  Equity,  {  895;  Ga.  Code  (1882), 
«  3161 ;  Moore  v  Harper,  27  W  Va.  362;  Woolley  v.  Slirader,  116  111. 
29  ;  Slgmen  v.  Hawn  87  N.  C.  430. 

2  1  Jarman  on  Wills,  443     Cf.  Oa.  Code  (1882),  {  316L 

3  41  Ark.  64. 

4  Fitzhugh  V.  Habbard,  41  Ark.  64, 69. 

5  Greenwood  v.  Penny,  12  Bear.  406 :  Tbellnson  v.  "Woodford,  13 
T^es.  Jr.  209,  2.0 ,  Cowper  v.  Scott,  3  P.  Wms.  IIU ;  Broome  v.  Monck, 
10  Ves.  609 ;  Sugdeu  on  Powers  (dth  ed.),  575. 

6  2  Story's  Equity,  i  1085 ,  Gretton  i>.  Haward,  1  Swanst.  400 ; 
tSandoe's  Appeal,  65  Pa.  St.  314 ;  Jennings  v.  Jennings,  21  Ohio  St.  81 ; 
Ga.  Code  (1882),  §  3162 ;  Cooper  v.  Cooper,  Law  K.  6  Ch.  1.5 ;  Rancliffe  v. 
Parky ns,  6  Dow,  149 ;  Kerr  t».  Wauenope,  1  Bligh,  1 ;  Green  v.  Green, 
•2  Mer.  86.  Cf.  Lewis  f».  Lewis,  13  Pa.  St.  79 ;  Box  v.  Barrett,  Law  R.  3 
JEq  244 ,  Bristow  v.  Warde,  2  Ves.  Jr.  336. 

7  1  Jarman  on  Wills,  450,  451 ;  KIdnev  v.  Coossmaker,  12  Ves.  Jr. 
136 ;  Clarke  v.  Guise,  2  Ves.  617 ;  Deg  v.  Deg,  2  P.  Wms.  412. 

8  Isler  V.  Isler,  8S  N.  C.  581 ;  ThelluRon  v.  Woodford.  13  Ves.  Jr. 
^9, 221 ;  Wlstier  v.  Webster,  2  Ves.  Jr.  870 ;  Wilby  v.  Welby,  2  Ves.  <fe 
B.  199. 

9  Crostwalght  v.  Hutchinson,  2  Bibb,  408 ;  Bowen  v.  Bowen,  34 
Ohio  St.  104 ;  Carder  t'.  Fayette  Co.  16  Ohio  St.  3.3T  ;  I  Jarman  on  Wills, 
444 ;  Grissell  v.  Swlnhoe,  Law  R.  7  Eq.  2ni ;  Howells  v.  Jenkins,  2 
Johns.  <fe  H.  706 ;  Wilson  v.  Wilson,  1  De  Gex  &  S.  1S2 ;  Cavan  v. 
Pulteney,  2  Ves.  Jr.  544. 

^155.  The  same  subject  continnod— Sundry  decisions. 
— A  legacy  to  a  widow  in  place  of  dower  bears  interest 
from  the  date  of  the  testator's  death,  and  the  fact  that 
the  provision  is  greater  than  her  dower  would  have 
been  does  not  affect  the  case.*  Under  a  statute  enact- 
ing that  a  conveyance  or  devise  by  way  of  "jointure  " 
may  bar  the  wife's  dower,^  the  word  "  jointure  "  is  con- 
strued to  mean  such  an  estate  as  may  be  conveyed  or 
devised  to  the  wife  in  lieu  of  dower ;  and  that  to  oper- 
ate as  a  satisfaction  of  dower,  it  must  have  been  so 
intended  by  the  husband.'  If  a  provision  for  a  wife  in 
the  will  is  not  expressly  stated  to  be  in  lieu  of  dower, 
in  order  to  ascertain  whether  it  was  so  intended  by  the 
testator,  it  is  essential  that  his  circumstances,  the  ex- 
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tent  of  his  property  and  liabilities,  and  all  the  facts 
likely  to  influence  him  in  the  disposition  of  his  estate, 
should  be  Inquired  into  and  made  known.*  If  a  testa- 
tor devise  his  real  estate  to  his  wife  for  life  with  re- 
mainder to  his  heirs,  and  the  wife  elects  to  take  her 
dower  instead  of  the  devise,  the  remainder  vests  in  the 
heirs,  subject  to  her  dower  interest.^  In  Indiana,  it  has 
been  held  that  property  taken  by  the  widow  instead  of 
her  dower  is  subject  to  sale  to  pay  debts  and  legacies,  if 
necessary .<  But  the  general  rule  is  that  a  widow  tak- 
ing an  estate  in  lieu  of  dower  stands  in  the  position  of 
a  purchaser,  and  is  not  liable  to  abatement  unless  it  be 
so  provided  in  the  will.^  The  efifect  of  a  conflict  of  laws 
upon  provisions  in  lieu  of  dower  is  illustrated  by  a  re- 
cent case  in  Massachusetts.  A  testator  domiciled  in 
Massachusetts  died,  leaving  real  estate  in  that  State  and 
in  Rhode  Island  and  Minnesota.  By  a  will  made  while 
domiciled  in  Rhode  Island,  he  had  made  provision  for 
his  widow,  without  expressing  it,  however,  to  be  in  lieu 
of  dower.  Under  the  laws  of  Rhode  Island  and  Min- 
nesota, it  is  provided  that  a  widow  may  have  her  dower 
although  provision  be  made  for  her  in  the  will,  unless 
a  contrary  intention  be  indicated  in  the  will.  But  u  nder 
the  Massachusetts  statute,  "  a  widow  shall  not  be  en- 
titled to  her  dower  in  addition  to  the  provisions  of  her 
deceased  husband's  will,  unless  such  plainly  appears 
to  have  been  the  intention  of  the  testator."  ^  jt  was  de- 
cided that  the  Massachusetts  act  does  not  apply  to  land 
out  of  that  State,  and  that  upon  the  sale  of  the  lands  in 
Minnesota,  the  widow  was  entitled  to  one  third  of  the 
proceeds ;  but  that  she  must  contribute  out  of  these  pro- 
ceeds with  the  legatees  under  the  will  to  the  payment 
of  the  debts  secured  by  mortgage  upon  the  Massachu- 
setts lands.'  If  a  widow  who  has  agreed  to  accept  a 
provision  in  her  husband's  will  instead  of  her  dower 
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desires  to  enforce  the  payment  of  an  amount  equal  to 
her  dower  interest,  she  must  make  the  creditors  of  the 
estate  parties  to  the  action.*'  A  widow's  dower  may  be 
barred  by  her  accepting  a  provision  during  widowhood 
only.^i  A  widow  may  have  relinquished  her  dower  for 
a  valuable  consideration  by  contract  with  her  husband 
in  his  lifetime,  which  being  referred  to  in  the  will  is 
equivalent  to  a  provision  for  her  in  lieu  of  dower.  But 
her  statutory  right  to  elect  is  not  taken  from  her  by 
such  a  contract.*^ 

1  In  re  Combs,  3  Demarest,  619. 

2  Ky.  Gen.  Stats,  ch.  52,  art  4,  {  8. 

3  Pepper  t>.  Thomas  (Ky.  1887  May  5). 

4  Atkinson  v.  Sntton,  23  W.  Va.  197 ;  Tracey  v.  Shamate,  22  W.  Va, 
474, 499. 

5  MUllkin  v.  WelUver,  37  Ohio  St.  460. 

6  MUler  V  Buell,  92  Ind.  482. 

7  Security  Co.  v,  Bryant,  62  Conn.  311 ;  52  Am.  Bep.  896. 

8  Mass.  Pub.  Stats.  (1882)  ch.  127,  3  20. 

9  Stalgg  v.  Atkinson  (Mass.  1887),  12  N.  E.  Rep.  354. 

10  In  re  Beekman,  8  Demarest,  53. 

11  O'Harrow  «.  Whitney,  85  Ind.  140. 

12  Ex  parte  Wllber,  52  Wis.  205 ;  Wllber  v.  WUber,  52  Wto.  298. 

§  156.  Fresimiption  as  to  the  testator's  intontlon. — To 
raise  a  case  of  election,  the  language  of  the  testator  must 
clearly  express  an  intention  to  dispose  of  property  not 
his  own.i  If  a  testator  make  a  disposition  in  general 
terms  of  property  in  which  he  has  only  a  partial  interest, 
he  will  be  presumed  to  have  intended  to  bequeath  only 
so  much  thereof  as  he  was  properly  entitled  to  give ; 
and  if  in  the  same  will  a  benefit  be  conferred  upon  the 
person  who  shares  with  him  the  title  or  interest  in  the 
property  subject  to  the  bequest,  he  will  not  be  required 
to  elect  between  relinquishing  his  right  therein  and 
accepting  the  benefit  conferred  by  the  will.*  Thus,  a 
disposition  of  community  property  in  sucli  general 
words  as  '^all  my  lands,''  or  **aU  my  estate,''  will  not 
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put  the  widow  to  an  election.'  And  no  intention  to  put 
tlie  widow  to  her  election  is  to  be  presumed  from  a  de- 
vise in  general  terms  of  the  whole  of  the  testator's  real 
estate,*  even  although  his  lands  are  referred  to  as  "all 
and  singular  whatsoever."^  But  a  specific  devise  of 
land  in  which  the  testator  has  an  undivided  interest 
will  put  the  other  owners  to  their  election.*  The  inten- 
tion of  the  testator  to  dispose  of  a  larger  interest  in  prop- 
erty than  properly  belongs  to  him  cannot  be  shown  by 
parol ;  ^  but  of  course  the  context  of  the  will  may  be  ex- 
amined to  determine  his  intent.* 

1  Konvallnka  v.  Schlegel,  104  N.  Y.  125 ;  S.  C.  6  Am.  Prob.  Rep. 
810 ;  Faller  v.  Yeates,  8  Paige,  325 ;  Jones  v.  Jones,  8  Gill,  197 ;  Church 
V.  Bull,  2  Denlo,  430 ;  Lefevre  v.  Lefevre.  59  N.  Y.  434 ;  Havens  v. 
Sacicett,  15  N.  Y.  365 ;  Crabb  v.  Crabb,  1  Mylne  A  K.  611 ;  Drummer  r. 
Pitcher,  5  Sim.  36. 

2  Pratt  V.  Douglass,  38  N.  J.  Eq.  616;  Maddtoon  v.  Chapman,  1 
Johna  A  H.  470;  Havens  v.  Sackett,  15  N.  Y.  365;  Ga.  Coad  (1860), 
i  303:^.    or.  Padbury  v.  Clark,  2  Macn.  <ft  G.  286. 

3  Pratt  V.  Douglass,  88  N.  J.  Eq.  616 ;  Att'y-Gen.  v.  Fletcher,  6  Law 
J.  Ch.  X.  S.  75.  But  see  Shuttleworth  v.  Greaves,  4  Mylne  <ft  C.  38.  Cf. 
Exchange  and  Deposit  Bank  v.  Stone,  80  Ky.  109. 

4  Lemon  v.  Lemon,  8  Vin.  Abr.  Copyh.  386 ;  Lawrence  v.  Law- 
rence, 2  Vern.  365w 

6  Harrison  v.  Harrison,  1  Keen,  785;  Thompson  u.  Nelson,  1  Coz, 
447;  Downson  v.  Bell,  l  Keen,  761. 

6  Isler  V.  Isler,  88  N.  C.  581. 

7  Clementson  v.  Gaudy,  1  Keen,  309 ;  Doe  v.  Chichester.  4  Dow,  76, 
89,  90;  Druce  v.  Dennison,  6  Ves.  402;  Pole  v.  Somers,  6  Yes.  822; 
Butter  V.  McLean,  4  Ves.  637  ;  Stratton  v.  Best,  1  Ves.  Jr.  285 ;  Blake 
V.  Bunbury.  I  Ves.  Jr.  623.  Oontra,  Pulteney  t>.  Darlington,  2  Ves.  Jr. 
644.  Cf.  Bally  v.  Duncan,  4  Mon.  265, 266 ;  Fltzhugh  v.  Hubbard,  41 
Ark.  64. 

8  Swan  v.  Holmes,  19  Beav.  471. 

i  157.  Whtia  a  widow  will  he  pat  to  her  electioxi. — In- 
asmuch as  the  testator  is  presumed  not  to  have  in- 
tended to  dispose  of  a  larger  interest  in  the  subject  of 
devise  than  was  properly  his  own,  a  widow  who  accepts 
a  provision  under  her  husband's  will  is  not  required  to 
relinquish  her  dower,  unless,  either  from  express  state- 
ment or  necessary  inference,  the  provision  for  her  is 
clearly  intended  to  be  in  lieu  of  dower,  or  the  terms  in 
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which  the  lands  have  been  devised  are  clearly  and 
manifestly  repugnant  to  the  assertion  of  her  dower 
right  in  them.^  In  Massachusetts  and  Indiana,  how- 
ever, the  presumption  is  reversed,  and  the  widow  can- 
not take  both  the  provision  and  her  dower,  unless  it 
was  clearly  so  intended  by  the  testator.*  A  direction 
that  the  estate  be  equally  divided  between  the  doweress 
and  others,  is  not  inconsistent  with  her  right  to  dower.' 
In  Iowa,  it  is  held  that  a  devise  of  the  w^hole  estate  for 
life  is  not  inconsistent  with  the  widow's  claim  to  dower.* 
A  gift  to  the  widow  herself  of  a  rent  charge  or  annuity 
out  of  lands  is  not  repugnant  to  the  assertion  of  her 
claim  to  dower  in  the  same  lands ;  *  nor  is  a  bequest  to 
her  of  the  rents  and  profits  of  all  the  property,  for  the 
purpose  of  rearing,  clothing,  and  educating  the  testa- 
tor's children  ;  *  nor  is  a  direction  that  if  any  portion  be 
left  after  paying  debts  it  shall  pass  to  the  widow.^ 
Where  a  husband  who  had  assigned  his  property  for 
the  benefit  of  creditors,  expressly  reserving  the  wife's 
dower,  subsequently  devised  property  to  her,  it  was 
decided  that  the  devise  was  not  to  be  taken  as  in  lieu  of 
dower,  on  the  ground  that  as  the  purchaser  at  the  sale 
did  not  pay  for  the  dower  interest,  it  was  not  to  be  pre- 
sumed that  the  husband  intended  by  the  subsequent 
devise  to  take  it  away  from  his  wife,  and  thus  allow  it  to 
pass  to  the  purchaser.^  Where  a  provision  is  made  for 
the  testator's  widow  which  is  inconsistent  with  her 
right  to  claim  dower,  although  the  will  does  not  state 
that  the  provision  is  made  in  lieu  of  dower,  she  will  be 
required  to  elect."  Thus  a  devise  of  the  whole  property 
to  the  wife  for  life  upon  the  payment  of  a  certain  rent 
per  acre,  with  directions  to  keep  the  house  in  repair 
and  not  to  alien  except  to  the  remainderman ;  ^^  the  gift 
of  an  annuity  and  the  use  of  the  homestead ;  ^^  a  trust 
to  permit  another  to  use,  occupy,  and  enjoy  the  estate 
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for  her  life;"  a  dlraction  to  trustees  to  oany  on  the 
bnsfness  of  the  farm,  or  to  let,  for  the  beaeflt  of  Ills 
daughter;'*  a  speciflo  devise  of  a  particular  piece  of 
reallif  ;'*  and  a  power  to  truateea  U>  lease  Iba  whole 
realtjjU  have  been  held  to  be  inooDBistent  with  the 
widow's  aaaertlon  of  her  claim  to  dower.  But  a  general 
devise  of  all  the  testator's  estate  on  traat  to  sell  does  not 
put  the  widow  to  her  elecUon.i* 


I   Stalgg  n.  Acklnnn    (Man,   IMT).  14 
FulrLUS;  miaoa  d.  Moon,  U  Ind-M:  ] 


I ;  Bassdals  V.  PuiIbIi,  74  iDd. 

I   1  Jarmaa  on  Willi,  4ffi,  Wt.  1M :  KonTnlfalu  v.  Sblegel.  3»  Han. 

BoMnK>a,  Jatob,  tis;  anberU  tr."  Soillb',  t  Sim.*  Bt'sia  i'Ooodlellow 

4   PotWru.  Woriey.srinil.  88.    ey  Blair  j.  WUgon,  n  Ind.  K7, 

t   Oreatorai  r.  Curej,  t  Vm.  HIS  ;  PrsncS  r.  n»Tl«,  i  Vea.  Jr.  S72 : 

Holdlch  V.  Holdlch.  I  Toange  A  C.  cti.  IB  ;  Ijivin  i',  t«n»,  s  nare, 

101 ;  Hkll  D.  HaU,  1  Dru.  ATWit.  VA :  Cawaon  v,  Bfll,  1  K^n,  7e[ 

Ullllli.  BFaJD,4Madd.llB:  nHtern.  Coolip,3Bra,  C.c!Sf7:  FeArma 

O.ClX-'netlv.  ailwaT,Anib.'«SirJi>nM'ti.  Ccdller"'Amb.T30.     "' 

(   And  Bhs  wu  entitled  to  bsve  her  doirer  »t  aput  to  hvr  nl 

oncewUhoDt  rejlnqnliblng  her  tmat  In  tha  remalodw;  Blttgeret. 

1    Nelson  V.  Kovnalu,  79  Va- «8. 

e   Pepper  D,  Thomu  (K)',  1887  Mar  B). 

«  YoBTH  B.  Bn-rd,  M  Hnw.  Pr,  Jl! ;  Broke*  t>.  Brokaw,  *l  3T.  J. 
Bo.  104;  In  re  Zaitl,  M  N.  Y,  S05;  Hajder  r.  Miller,  ST  Iowa,  aij 
Wsrren  v.  Harris,  4  DeL  Cb.  !8»:  Van  SteenwycK  v.  Washbum, 

wells.  Dedtiun,  »  bhlo'st.  1:  MIta  i.  l"^'*  Kara.  110;  8mlth''B. 
EnlBbem,  4  JobnR.  Ch.  9;  Adalt  v.  Adult.  2  Jolina,  ch.  44»:  Herbert 
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10  Birmingham  v.  Klrwan,  2  Scboales  <ft  L.  444.  Cf.  Strahan  v. 
Satton,  8  Ves.  Jr.  249 ;  French  v.  Davies,  2  Ves.  Jr.  576. 

11  Endlcott  V,  Endicott,  41 N.  J.  Eq.  93. 

12  Mlall  V.  Brain,  4  Madd.  119. 

13  Batcher  v.  Kemp,  5  Madd.  61. 

14  Estate  of  Ootzlan,  84  Minn.  l.')9 ;  S.  C.  5  Am.  Proh.  Rep.  418, 422  ; 
Pratt  V,  Douglas,  38  N.  J.  £q.  516,  537 ;  Thomson  v.  Bowman,  29  Cal. 
837, 349 ;  2  Story's  Equity,  ?  1087 ;  1  Pomeroy's  Eq.  Juris.  {489 ;  Miller 
V.  Thurgood,  33  Beav.  496 ;  Parker  v.  Downing,  4  Law  J.  Oh.  N.  S.  196. 

15  Hall  17.  Halt,  1  Dm.  <ft  War.  94 ;  O'Hara  v.  Chaine,  1  Jones  A  Ij. 
662 ;  Qrayson  v.  Deakln.  3  De  Gex  &  S.  298 ;  Parker  v.  Sowerly,  1 
Drew.  488 ;  Linley  v.  Taylor,  1  Giflf.  67. 

16  Colgate  v.  Colgate,  8  Green,  C.  E.  379 ;  Gibson  v.  Gibson,  1  Drew. 
42 ;  Bending  v.  Bending,  3  Kay  db  J.  257 ;  Ellis  v.  Lewis,  3  Hare,  313. 

§  158.  Of  the  manner  in  which  election  is  made. — Eleo- 
tion  may  be  made  either  by  matter  of  record  or  by  acts 
creating  an  estoppel.^  The  former,  of  course,  is  regu- 
lated by  statute.'  Election  by  estoppel  may  arise  from 
the  conveyance  of  the  property  by  the  devisee;'  by  a 
widow  joining  in  a  conveyance  by  the  executor  with  no 
stipulation  in  regard  to  dower ;  *  by  an  entry  upon  the 
lands  or  a  suit  for  dower ;  ^  from  the  use  and  enjoyment 
of  the  provisions  under  the  will;*  and  from  various 
other  acts  or  omissions.^  But  an  agreement  relating 
to  the  management  of  the  estate  does  not  amount  to  an 
election  on  the  part  of  a  widow.^  A  claim  to  an  estate 
to  which  she  is  not  entitled,  made  by  a  widow  in  igno- 
rance of  the  facts,  is  not  paramount  to  an  election.* 
Where  one  of  several  plaintiffs  has  accepted  a  legacy 
under  a  will,  his  co-plaintiflfs  are  not  thereby  estopped 
from  maintaining  the  suit  to  contest  the  instrument.'<^ 
Election  to  tal^e  under  the  will  may  be  presumed  also 
from  laches."  So,  too,  enjoying  for  a  number  of  years 
the  possession  of  property  clearly  intended  to  be  in 
lieu  of  dower  will  bar  the  assertion  of  a  claim  thereto." 
*'But  the  implication  from  apparent  acquiescence  in 
the  provisions  of  the  will  is  always  rebuttable.  The 
longest  acquiescence  seems  not  to  be  conclusive."  It 
may  be  shown,  for  example,  that  the  widow  held  the 
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property  by  the  coxusent  of  the  helm  and  not  in  her  own 
right ;  ^*  or  that  she  really  exercised  no  choice,  either 
because  she  did  not  know  that  there  were  two  estates  to 
choose  between,  or  because  she  was  deceived,  or  mis- 
taken, or  uninformed  as  to  their  respective  values;"** 
for  acquiescence  without  an  intelligent  choice  is  not  an 
election."  Generally,  if  a  widow  does  not  elect  to  waive 
the  will  within  a  certain  time,  she  will  be  deemed  to 
have  accepted  it."  But  in  Ohio,  Indiana,  Iowa,  and 
Kansas,  tlie  presumption  is  to  the  contrary,  and  she 
will  be  deemed  to  have  chosen  her  intestate  share,  unless 
she  elect  to  take  under  the  will  within  a  limited  time.*^ 
The  right  of  election  is  purely  personal,  and  cannot  be 
exercised  for  one  who  is  insane  by  the  next  f  riend.>*  If 
the  legatee  or  devisee  is  unable  through  some  disability 
or  incapacity  to 'make  election,  it  devolves  upon  tlie 
court  to  make  the  election  as  seems  for  the  best  interests 
of  the  party.* 

1  Davidson  v.  Davis.  86  Mo.  440 :  MilUkln  v.  WeUlver,  S7  Ohio  St. 
400 ;  Forrester  v.  Watford,  67  Oa.  506. 

2  For  the  various  modes  In  which  the  widow  mnst  Indicate  her 
renunciation  of  the  will  under  the  American  8tatateB,8ee  Stewart  on 
If  usband  and  Wife,  1 275,  and  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886), 
13287. 

3  Clark  v.  Mlddlesworth,  82  Ind.  2ia    Cf.  Qusler  v.  Miller,  10  Lea, 

9a 

4  Warren  v.  Morris,  4  Del.  Ch.  289. 

5  Stewart  on  Husband  and  Wife,  i  275,  and  cases  there  cited  In 
notes  6  and  7. 

6  Stewart  on  Husband  and  Wife,  {  275. 

7  Shaw  V.  Shaw,  2  Dana,  845 ;  Clay  t>.  Hart,  f  Dana,  6 ;  Blout  t>. 
Gee,  5  Call,  481 ;  Watklns  v.  Watkins,?  Yerg.  283 ;  Quarles  v.  Garnett, 
4  Desaus.  Eq.  146 ;  Steele  v.  Fisher,  I  Edw.  Ch.  436 ;  Wilson  v.  Humll- 
ton.  9  Ser?.  %  R.  424 ;  Wake  v.  Wake,  1  Yes.  335;  Pearson  v.  Pearson, 
1  Bro.  C.  C.  292. 

8  Payton  v.  Bowen.  14  B.  I.  875, 

9  Payton  V  Bowen,  14  B.  L  875. 

10  Floyd  V.  Floyd,  90  Ind.  130. 

11  Cooper  V  Cooper,  77  Va.  198 ;  Blunt  v.  Gee,  5  Call,  481. 

12  Bntherford  v.  Mayo,  76  Va.  117 ;  Penn  v,  Goggenhelmer,  70  Va. 
8801 
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13  Stewart  on  Hasband  and  Wife,  ?  275 ;  citing,  In  re  Wake,  1  Ves. 
Jr.  335;  Butrick  v.  Broadhurst,  1  Ves.  Jr.  171 ;  Beaulleu  v.  Cardigan,  3 
Brown  Purl.  C.  277 ;  Reynard  v.  Spence,  4  Beav.  103. 

14  Stewart  on  Husband  and  Wife,  $  27S  ;  In  re  Phelps,  20  Pick.  568. 
Cy.  O'Uri&coll  V.  Koger,  2  Desuus.  Eq.  2tJ5,  299. 

15  Stewart  on  Hasband  and  Wife,  {  275,  and  cases  there  cited. 

16  Still  V.  Still,  31  Kan.  248. 

17  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  3265. 

18  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  3286. 

ID  Crenshaw  r.  Carpenter,  69  Ala.  572 ;  Crozler's  Appeal,  90  Pa,  St 
8&4 ;  35  Am.  Rep.  666.    Cf.  Milukln  v.  Welllver,  37  Ohio  St.  460. 

^   Van  Steenwyck  v.  Washburn,  60  Wis.  483 ;  48  Am.  Rep.  532. 

§  159.  The  choice  most  be  inteUigently  made. — An  elec- 
tion made  in  ignorance  of  facts  which  might  influence 
the  choice  is  not  binding ;  *  but  of  course  an  intelligent 
dissent  to  the  will  is  final.^  An  election  made  in  igno- 
rance may  be  recalled  at  any  time  before  the  final  dis- 
tribution of  the  estate.'  But  after  dower  has  been 
assigned,  and  the  estate  settled,  the  proceedings  cannot 
be  set  aside  in  the  absence  of  fraud  or  mistake.*  Never- 
theless, even  where  it  is  provided  by  statute,*  that  unless 
the  widow  elect  within  a  year  against  the  will,  she  shall 
be  deemed  to  have  elected  to  take  under  it,  the  court 
may  allow  her  after  the  expiration  of  the  time  to  take 
against  the  will,  where  it  appears  that  her  failure  to  act 
in  the  matter  was  due  to  the  false  representations  of  her 
husband's  heirs  as  to  the  value  of  the  estate.*  The  fact 
that  a  widow  without  full  knowledge  of  her  rights  paid 
her  husband's  debts,  and  controlled  his  estate  for  five 
months  after  his  death,  is  not  equivalent  to  an  election.^ 
So  wiiere  the  executors  refused  to  give  the  widow  in- 
formation concerning  the  estate,  and  there  was  no  in- 
ventory thereof,  an  action  brought  by  her  to  recover  the 
legacies  did  not  constitute  an  election  to  take  them  in 
lieu  of  dower,  unless  she  succeeded  in  recovering  them.* 

I  Elbert  v.  0»Nell,  102  Pa.  St.  302 ;  StUl  v.  Still,  81  Kan.  248 ;  Evans' 
Appeal,  51  Conn.  43.5 ;  Cowdry  v.  Hitchcock,  103  Til.  262 ;  Hall  i>.  Hall, 
2  McCord  Ch.  2»o ;  Kidney  v,  Coussniaker,  12  Ves.  136 ;  Snelgrove  v. 
Bnelgrove,  4  Desaus.  Eq.  274. 
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2   Cannon  V  Apperaon,  14  Lea,  553. 

8   Evan's  Appeal,  51  Conn.  435. 

4  UpBhaw  V.  Upshaw,  2  Hen.  <&  M.  3 ;  Plgott  v.  Bagley,  McClel.  & 
T.  56 ;  Kennedy  v.  Medrow,  1  Dall.  415 ;  Quarles  v.  Garnet,  4  Deaaua 
Bq.  146 ;  Stark  v.  Hun  ton,  1  X.  J.  Eq.  216. 

6    1 N.  Y.  Bev.  SUts.  741,  U  13, 14. 

6  Akin  V.  Kelloffg.  39  Han,  252,  reversing,  S.  C.  16  Abb.  N.  C.  265 
(Bockes,  J ,  dissenting). 

7  MUlikln  t».  Welllver,  87  Ohio  St  460. 

8  Johnston  v.  Duncan,  67  Qa.  61. 

2  160.  Of  the  widow's  rights  after  election. — If  a  widow 
renounces  the  provisions  made  for  her  in  the  wiil,  she 
is  thenceforth  a  stranger  to  it,  and  is  entitled  to  her 
legal  estate  in  the  land  precisely  as  in  case  of  intestacy. 
If  an  admeasurement  is  made  to  her  in  money,  then 
the  land  representing  the  money  is  liable  therefor,  and 
if  funds  of  the  estate  are  used  in  paying  the  assessment 
to  her,  the  amount  becomes  a  charge  upon  tiie  land  in 
the  hands  of  the  devisees  benelited  by  the  payment.^ 
But  if  the  estate  is  solvent,  the  widow  is  not  required  to 
contribute  toward  the  payment  of  debts  out  of  property 
accepted  by  her  in  lieu  of  dower.*  When  she  elects  to 
take  under  the  will  she  is  a  purchaser  for  valuable  con- 
sideration,^ and  although  her  rights  are  inferior  to  those 
of  creditors,  they  are  superior  to  those  of  any  other 
devisee  or  legatee.*  A  widow  who  accepts  a  legacy  or 
devise  instead  of  her  dower  cannot  claim  in  preference 
to  her  husband's  creditors,  but  takes  tlie  property  sub- 
ject to  the  lien  of  his  debts.*  So  that  where  a  tliird  of 
the  estate  is  left  her  in  lieu  of  dower,  she  is  entitled 
only  to  that  proportion  of  what  may  remain  after  de- 
ducting debts  and  the  expenses  of  administration.®  It 
may  be  stated  as  a  general  rule  that  accepting  a  devise 
of  lands  or  other  provision  in  lieu  of  dower  does  not  de- 
prive a  widow  of  her  interest  in  lands  of  which  her  hus- 
band died  intestate;^  nor  in  lands  acquired  after  the 
making  of  the  will;^  nor  m  lands  aliened  during  oov- 
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erture  without  the  widow  having  Joined  in  the  convey- 
ance;* nor  in  his  undisposed  of  personal  estate ;'°  nor 
in  stocks  standing  in  the  joint  names  of  herself  and  the 
testator;"  nor,  of  course,  in  her  own  separate  prop- 
erty;" nor  in  the  statutory  provisions  for  widows' 
temporary  support ; "  nor  in  lapsed  or  void  legacies  or 
devises.**  In  New  York,  however,  a  widow  who  elects 
to  lake  a  provision  expressly  stated  to  be  instead  of 
dower,  and  of  all  claims  against  the  estate,  cannot  par- 
ticipate in  lapsed  legacies.^^  A  gift  in  satisfaction  of  all 
the  widow's  claims  on  the  testator's  estate  does  not  ex- 
clude her  from  participating  in  the  personalty,  in  the 
event  of  the  failure  of  a  bequest  of  that  property  to  a 
I)erson  incapable  of  taking.^'  Under  a  will  providing 
that  the  widow  should  have  certain  property  "in  addi- 
tion to  the  amount  now  allowed  her  by  law  out  of  my 
estate,  and  which  it  is  my  will  she  shall  have  on  my 
decease,"  and  further  giving  all  the  residue  of  the 
estate  in  specific  portions  to  four  children,  it  was  de- 
cided that,  in  addition  to  the  share  which  she  would 
have  taken  under  the  statute,  and  to  the  provision  for 
her  in  the  will,  she  was  entitled  to  the  legacy  of  one  of 
the  children  who  died  before  the  testator,  leaving  no 
issue." 

1  Wltherspoon  v.  Watts,  18  S.  C.  398. 

2  Stewart  on  Husband  and  Wife,  {  276 ;  In  re  Lord,  23  Conn.  327, 
830. 

o   In  re  Steele,  64  Ala.  438, 462. 

4  Stewart  on  Hosband  and  Wife,  I  275,  and  cases  there  cited. 

5  In  re  Beekman,  3  Demarest,  619 ;  Wagner's  Appeal,  105  Pa.  St. 
342 ;  Hinton  v.  Ennls,  81  Ky.  883. 

6  Barrett's  Appeal,  IM  Pa.  St.  342. 

7  Note  to  Russell  v.  Mlnton,  42  N.  J.  Eq.  123;  S.  C.  5  Am.  Proh. 
Rep.  126 ;  citing,  Van  Arsdule  v.  Van  Arsdale,  2  Dutch.  404 ;  Carder  v. 
County,  16  Ohio  St.  SSJi :  Spabrook  v.  S<eabrook,  10  Rich.  Eq.  496 ; 
Jonps  V.  Lloyd,  3S  Ohio  St.  ?.T1 ;  Spangler  v.  Dukes.  39  Ohio  St  642 ; 
Vauffhan  v.  Vaughan,  30  Ala.  329;  Hardy  v.  Scales,  64  Wis.  482; 
Davidson  v.  Boomer,  18  Grant  Ch.  475 ;  Havens  v.  Havens,  1  Sand. 
Oh.  834. 


Eep.  ISS;  clUiiK.  Hall  t:  Hall,  2  UcCoh)?:)!.  Mb;  PhlUdalphta  v. 
Dsvla,  1  Wbsrt  W):  CannlDgbam  v.  ahuinon,*  iUch.  sq-  133; 
BsJiiesti.CorblniMULtSS;  UcE]frealiii.ScbUy,2aitl,1Ui  Uurtum 
T.  SlmmoEi,  n  Ud.  13>,' BDtton  v.  Askew,  H  N.  C.  172. 

»  Note  to  Ruwell  J..  MlnioB,«  N.  J.  Eq.  IM;  S.  C.«  Am.  Prolfc 
Rep.  1^;  dUnf.Corrlallv.  Ham,  2Iowa,U2:  WatbCDOk  r.  VimdeJT' 
boreh-K  Mtch.  10;  l*wl«t>;  Smith.  SN.y.MajBotlMidtJ.  Nlehola, 
Hl^Stn;  BTW(Ma«.FTe«mu,(BlcIi.K:  raolnbolbuti <>. Corn- 
iielLS  QrMt  K ;  HelMOi  v.  Kowntl»,»Vft.4TT;BaiikF.  Hiuinii.S 
ln(Ll»iBhninaDV.8biiinu,lW.TMIlL  Bat aMHaynlev. Dickens, 
m  lit  W ;  Allen  ■.  Pmr.  11  ite.  in  rBMOIs  t>.  Thba.  I  £d<T.  Cb.  «s : 
" —lei,  1  aSn.  an  ;EeIiaaU  K^EeadalL  e  Iowa.  (M  Ih/ 


11  Sots  to  RDSBell  r.  Mlnton,  41  ;!f.  J.  Xq.  113 ;  S.  C.  It  Am.  Pcnb. 
Hep.  lasj  clliiie.  Dnmmer  v,  PIlcBet,  a  Sim.  M;  1  Mj'lne  4  K.  aK  ; 
Sanford  «.  earSord,  JS  N.  Y.  72a  r  S.  a  i  Thomp.  *  C.  841 ;  S.  C.  K 
N.Y.M;  O'Driscollv.  Koger.SDemiu.  Bq.EM.  Cf.Coat»ip.ai»veni. 
I  Younge  ±  C.  BO.  Ae  to  Unils  staadlnK  In  thdr  ioint  uampi.  see 
KeKhnmu.  Walff*oruJ',B'Wto.&      '        "'"<'■'•'■         •>■      ■ 

12  ITote  lo  BtiBgell  t>.Ulnton,42  S.  J.  £q.  128;  3.  C,  «  Am.  Prob. 

13  Note  to  Rnnell  i>.  Ulnlon,42  K.  J.  Eq.  123;  a  C.S  Am.  Pnib. 
Rvp.  121:  citing,  Wjlber's  Case.  S2  Win.  M;  McManos'  Esute,  M 
FhllK-ino;  UniPF c. Stepper,  12  Mich.  IM :  BUnewui's  Appeal. M  Fa.. 
Bt.  3H.  <ir.  OrilBlb  i>.  Cannliur,  M  Uo.  as  i  SpeMel'a  Apiwii,  107  Pa. 
et.  U  i  FaiDtoortb  t.  Cole,  ^Vli.  «E1. 

3K,&;rarttaBhoret>.CbiakiaVeB.lT:  Hand  t.Marcy.SM.' J.  Eg. 
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J  161.  The  rule  founded  on  tlie  supposed  intention  of  the 
testator. — The  general  rule  at  common  law  is  that  if  the 
legatee  die  before  the  death  of  the  testator,  or  before  any 
other  condition  precedent  to  the  vesting  of  the  title  is 
performed,  his  devise  or  legacy  will  lapse,  and  is  not 
payable  to  his  executor  or  administrator.*  This  rule, 
however,  being  founded  upon  the  supposed  intention 
of  the  testator  that  only  those  persons  who  may  be  liv- 
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iug  at  the  time  of  his  death  shall  receive  the  gifts  be- 
queathed them  by  his  will,  may,  of  course,  be  controlled 
by  expressions  manifesting  a  contrary  intention,  as  by  a 
direct  provision  that  a  legacy  shall  not  lapse,  or  by  a  dis- 
tinct provision  of  a  substitute  in  the  event  of  the  first  ben- 
eficiary dying  before  his  decease.  Where  it  is  explicitly 
provided  by  the  will  that  in  the  event  of  the  death  of  the 
legatee  or  devisee  his  children,  or  issue,  or  heirs,  shall 
take  in  his  stead,  the  legacy  or  devise  will  not  lapse 
upon  his  death  during  the  life  of  the  testator  or  before 
the  time  of  distribution .<  Thus,  a  gift  over  after  the 
death  of  the  testator's  widow  to  several  children,  and 
a  substitution  of  the  issue  Instead  of  **any  of  my  said 
children  dying  before  my  said  wife,'*  will  save  the  leg- 
acy from  lapse,  and  entitle  to  a  share  in  the  remainder 
the  children  of  a  son  who  died  in  his  father's  lifetime.* 
So,  also,  under  a  will  by  which  all  the  testator's  estate, 
real  and  personal,  was  given  to  his  wife,  declared  that 
at  her  decease,  it  **  shall  go  to  and  be  equally  divided 
among  my  children,  the  Issue  of  a  deceased  child  stand- 
ing in  the  place  of  the  parent,"  the  children  took  vested 
interests  which  were  not  liable  to  lapse.^  Even  where 
the  bequest  is  simply  to  a  person  ^*  or  his  heirs,"  it  does 
not  lapse  by  reason  of  the  legatee  dying  in  the  testator's 
lifetime,  for  the  alternative  words  substitute  the  hehrs 
for  the  ancestor.^  But  a  devise  to  a  person  *'and  his 
heirs  "  simply  will  lapse  upon  the  death  of  the  devisee 
during  the  life  of  the  testator ;  for  the  words  **and  his 
heirs"  are  words  of  limitation  only,  and  serve  only  to 
show  that  the  testator  intended  to  bestow  a  fee-simple 
estate.'  The  same  is  true  of  a  gift  to  a  person,  and  his 
ezecntors  and  administrators  and  assigns.^  This  rule 
is  equally  applicable  to  realty  and  personaltj-.^  \  dec- 
laration that  a  legacy  shall  not  lapse,  following  a  bequest 
to  a  person  and  his  executors  or  administrators,  will  be 


{  161  LAPSED  LEGACIES  AND  DEVISES.  804 

considered  to  indicate  an  intention  to  substitute  them  in 
tlie  event  of  the  legatee  himself  dying  before  the  testa- 
tor.* But  where  a  gift  to  a  legatee,  his  e^^ecutors,  ad- 
ministrators, and  aHsigns,  is  followed  by  a  declaration 
that  the  legacy  is  to  vest  in  him  immediately  upon  the 
execution  of  the  will,  lapse  will  not  be  thereby  avoided.^^ 
To  prevent  a  legacy  from  lapsing,  the  testator  must  de- 
clare, either  expressly  or  in  terms  from  whioli  his  in- 
tention can  be  with  sufficient  clearness  ooUeot^d,  what 
person  he  intends  to  substitute  for  a  legatee  who  may 
die  in  his  lifetime.^^  For  it  will  only  be  presumed  that 
the  testator  contemplated  a  failure  of  his  provisions  and 
made  provision  for  lapse,  when  there  is  a  clear  intima- 
tion to  that  effect."  A  legacy  is  not  to  be  saved  froiQ 
lapse  by  the  fact  that  the  testator  knew  of  the  death  of 
the  legatee  and  intended  that  his  children  should  receive 
the  benefit  in  his  stead,  unless  it  was  so  provided  in  the 
will  or  a  codicil  thereto.^*  If  a  legatee  be  dead  at  the 
time  the  will  is  made,  and  no  words  substituting  his 
issue  be  used,  the  legacy  will  lapse,  whether  the  testa- 
tor knew  of  the  death  or  not.^^  The  death  of  a  person 
to  whom  a  particular  estate  has  been  devised  or  be- 
queathed during  the  lifetime  of  the  testator  does  not 
defeat  the  interests  of  persons  in  remainder  who  sur- 
vive,** And  even  "where  a  testator,  after  giving  an 
estate  or  interest  for  life^  proceeds  to  dispose  of  the  ulte- 
rior interest  in  terms  which,  literally  construed,  would 
seem  to  make  such  ulterior  interest  depend  on  the  fact 
of  the  prior  interest  taking  effect,  in  such  cases  it  is  con- 
sidered that  the  testator  merely  uses  these  expressions  of 
apparent  contingency  as  descriptive  of  the  state  of  events 
under  which  he  conceives  the  ulterior  gift  will  fall  into 
possession,''  and  "  not  with  the  design  of  making  the 
vesting  of  the  posterior  gift  depend  on  the  fact  of  the 
prior  tenant  for  life  happening  to  live  to  become  entitled 
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In  possession.'*  So,  also,  a  gift  to  two  persons,  and  in  the 
erent  of  the  death  of  either  then  over  to  the  other,  does 
not  lapse  by  reason  of  the  death  of  one  of  them  during 
the  life  of  the  testator.^^  But  if  a  particular  estate  fail 
through  the  death  of  the  first  tenant  before  the  testator's 
decease,  a  contingent  remainder  over  does  not  take  effect, 
unless  the  event  upon  which  it  was  to  depend  has  taken 
place,  although  the  remainderman  survive  the  testator.'* 
When  a  remainder  has  once  vested  it  will  not  lapse  by 
reason  of  the  death  of  the  remainderman  during  the 
life  of  the  first  tenant ;  '*  but  will  pass  to  the  heirs  of 
the  remainderman,  who  will  take  by  descent  and  not 
by  purchase.^  The  lapse  of  the  legal  title  devised  to  a 
trustee  does  not,  of  course,  afi'ect  the  equitable  or  benefi- 
cial devise ;  for  the  testator's  heir  or  the  residuary  de- 
visee, as  the  case  may  be,  will  take  the  legal  title,  subject 
to  the  trust.  And  it  has  even  been  held  that  after  the 
lapse  of  the  beneficial  interest,  the  legal  title  will  still 
devolve  under  the  will  to  the  trustee.*'  By  the  English 
Statute  of  Wills,  devises  of  estates  tail  are  saved  from 
lapsing  where  the  first  devisee  dies  before  the  testator, 
leaving  issue  who  survived  the  testator.**  The  failure 
of  a  devise  or  legacy  does  not  cause  a  charge  upon  the 
land  or  fund  for  the  benefit  of  another  to  lapse.^  A 
power  created  by  a  testamentary  writing  will  lapse 
upon  the  death  of  the  donee  before  the  donor.**  When 
the  legacy  is  of  a  debt,  it  is  equally  liable  to  lapse  with 
gifts  in  any  other  form.®  Thus,  where  the  words  of  the 
will  were, "  I  remit  and  forgive,"  accompanied  by  direct- 
tion  that  the  bond  be  delivered  up,  the  debtor  failed  to 
derive  any  benefit  therefrom  by  reason  of  dying  before 
the  testator.**  On  the  other  hand.  Lord  Hardwicke  has 
said  that  tlie  forgiving  of  a  debt,  coupled  with  a  general 
direction  to  the  executor  to  deliver  up  the  security, 
without  saying  to  whom  it  must  be  delivered  would 
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operate  as  a  release,  although  the  legatee  died  in  the 
testator's  lifetime ;  yet  it  was  admitted  that  in  regard  to 
the  administration  or  assets,  sach  a  gift  must  be  treated 
as  other  legacies.^ 
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§  162.  How  lapao  maj  be  ooeuioned. — There  are  other 
circumstances  besides  the  death  of  the  beneficiary  before 
the  time  of  vesting  which  may  cause  a  legacy  or  devise 
to  lapse  or  fail.  For  example,  if  a  bequest  be  made  to 
a  female  for  life,  or  so  long  as  she  remains  unmarried, 
her  marriage  during  the  lifetime  of  the  testator  operates 
in  the  same  manner  as  her  death. ^  A  legacy  may  lapse 
by  reason  of  the  dissolution  of  an  association  to  which 
it  has  been  bequeathed.'  A  legacy  to  a  religious  society, 
to  be  used  in  building  a  church,  has  been  held  to  have 
lapsed  when  fourteen  years  after  the  testator's  death, 
no  action  had  been  taken  toward  erecting  the  building, 
and  there  appeared  to  be  no  purpose  to  do  so.'  A  leg- 
acy may  also  fail  by  reason  of  being  void  as  against 
public  policy,  as  in  the  case  of  the  creation  of  a  perpe- 
tuity for  a  use  not  charitable  in  nature.*  So  there  may 
be  a  failure  of  part  of  a  bequest  in  favor  of  a  religious  or 
charitable  society,  when  it  exceeds  the  proportion  of  the 
testator's  estate  which  may  be  lawfully  disposed  of  to 
such  uses.*  Again,  a  legacy  may  lapse  under  statutes 
requiring  bequests  to  charitable  uses  to  be  executed  a 
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certain  time  before  the  death  of  the  testator/  by  reason 
of  the  testator  dying  within  the  limited  time;^  also 
where  a  gift  is  void  for  uncertainty.*  A  bequest  by  the 
testator  to  a  woman  whom  he  supposed  to  be  his  wife, 
but  who  was  not  legally  married  to  him  and  who  was 
herself  cognizant  of  the  fact,  will  not  take  effect  on 
account  of  the  fraud.*  But  a  devise  will  not  lapse 
because  of  invalid  limitations  over.^® 
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g  163.  Of  gifts  to  joint  taunti,  tenaati  in  common,  and 
to  dasaes. — At  common  law,  when  an  estate  was  be- 
queathed to  several  persons  in  Joint  tenancy,  if  one  or 
more  of  them  happened  to  die  in  the  lifetime  of  the  tes- 
tator their  shares  would  survive  to  the  others,^  and  the 
lapse  of  any  portion  of  the  estate  would  be  thereby  pre- 
vented.' It  is  enacted  in  Kentucky  that  when  a  devise 
is  made  to  several  as  a  class,  or  as  tenants  in  common, 
or  as  Joint  tenants,  and  one  or  more  of  the  devisees 
shall  die  before  the  testator,  and  another  or  others  sur- 
vive the  testator,  the  shares  of  such  as  die  shall  go  to 
their  descendants,  if  any,  and  if  none,  then  to  the  sur- 
viving devisees,  unless  a  different  disposition  is  made 
by  the  testator.'  In  West  Virginia,  if  a  devise  be  made 
to  two  or  more  persons  Jointly,  and  one  or  more  of 
them  die  without  issue,  the  lapsed  portion  does  not  go 
to  the  other  Joint  devisees,  but  to  the  heir  at  law,  unless 
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the  will  otherwiM  provide.*  And  this  is  probably  the 
role  in  all  those  States  In  which  Joint  tenancy  has  been 
deprived  of  the  charaoteristio  of  survivorship.  Lapsed 
le$;acies  of  tenants  in  common  fall  to  the  testator's  next 
of  kin  or  to  the  residuary  legatee,  If  there  be  one.*  With 
respect  to  gifts  to  a  class,  the  general  rule  is  that  there 
is  no  lapse  by  reason  of  the  incapacity  of  any  person  to 
take,'  or  his  death  during  the  lifetime  of  the  testator, 
or  before  the  time  of  distribution  or  payment.^  In  gifts 
to  a  class,  when  the  oontingency  on  w&ich  vesting  de- 
pends is  some  event  other  than  the  attainment  of  a 
certain  age  or  the  survival  for  a  given  x^eriod,  the  death 
of  any  legatee  pending  the  contingency  substitutes  and 
lets  in  his  representatives  instead  of  himself,  and  the 
interest  if  once  vested  does  not  lapse.*  But  a  distinc- 
tion is  drawn  between  a  gift  to  a  person  or  class  at  or 
when  they  attain  a  certain  age  and  a  gift  to  those  who 
attain  it.  In  the  former  case,  there  is  an  absolute  gift 
to  ascertained  persons,  subject  to  be  divested  by  their 
death  before  the  specified  time ;  in  the  latter,  there  is 
no  gift  except  to  those  that  reach  the  designated  age.* 
A  remainder  over  to  such  of  a  class  as  either  before  or 
after  the  decease  of  the  life  tenant  should  attain  twenty- 
one  or  marry,  vests  in  those  of  the  class  who  have 
reached  the  specified  age  or  married,  their  interest 
being  liable  to  open  and  let  In  others  who  fulfill  the 
conditions  of  the  will.i^^  There  is  no  distinction  drawn 
where  the  class  is  ascertainable  by  some  event  which 
occurs  in  the  testator'  lifetime.  For  example,  **  where 
the  girt  was  to  M.  for  life,  and  after  his  decease,  to  his 
children  living  at  his  decease,  equally  between  tbcm, 
and  M.  died  in  the  lifetime  of  the  testatrix,  leaving  three 
children  surviving,  one  of  whom  also  died  in  the  life- 
time of  the  testatrix.  Sir  J.  Wigram,  Y.  C,  decided  that 
children  living  at  the  death  of  M.  who  survived  the 
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testatrix  took  as  a  class,  and  that  there  was  uo  lapse. 
This  decision  has  been  followed  in  other  «ases.'*^  A 
testatrix  left  the  residue  of  her  estate  to  be  divided  in 
equal  shares  among  "such  of  the  children  of*  her  de- 
ceased uncle  as  were  living  at  the  date  of  her  will  and 
sundry  other  persons  whom  she  named,  and  there 
proved  to  be  none  of  her  uncle's  children  living  at  that 
time.  The  question  arose  whether  the  share  j^iven  the 
children  lapsed  to  the  next  of  kin  of  the  testatrix  or 
was  to  be  divided  among  the  other  persons  named  as 
co-legatees.  It  was  argued  for  the  next  of  kin  that  the 
gift  was  not  to  a  r^lass,  but  to  a  number  of  persons  nomi- 
natinif  and  that  by  the  death  of  any  of  them,  their 
portions  lapsed."  But  the  court  held  that  the  whole 
residue  was  devisable  among  the  other  persons  named, 
not,  however,  by  way  of  exception  to  the  general  rule, 
but  on  the  ground  that  the  devise  being  to  "such  as" 
were  then  living,  and  there  being  none  such,  there  was 
in  effect  no  gift  to  the  children,  but  only  to  the  persons 
named. I'  Where  the  gift  is  not  to  a  class,  but  to  a 
number  of  persons  designated  by  name,  if  any  one  of 
them  dies  before  the  death  of  the  testator,  or  before  the 
title  to  his  portion  of  the  estate  has  vested  in  him,  the 
legacy  or  devise  to  that  person  will  lapse,  and  cannot  be 
claimed  by  the  surviving  legatees  or  devisees."  When 
the  beneficiaries  do,  as  a  matter  of  fact,  constitute  a 
separate  and  distinct  class  of  persons,  such  as  the  chil- 
dren of  a  certain  person,  grandchildren,  nephews,  or 
nieces,  the  rule  has  been  said  not  to  be  altered  by  the 
fact  that  the  testator  enumerates  them  by  name.^^  But 
there  are  other  authorities  which  hold  that  a  gift  "to 
my  sons.  A,  B,  and  C,''  was  not  to  a  class  ;^0  and  that 
where  the  testator  spoke  of  the  "children  "  of  a  certain 
person,  and  then  mentioned  them  by  name,  the  bequest 
was  to  them  individually  and  not  as  a  class,"    A  gift 
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to  "herelDbefore"  or  herelnarter  mentioned  legatees  la 
not  &  gift  to  a  class,  the  words  of  reference  being  merel; 
to  saro  repetition ;  tbe  oonstmctlon  mast  be  the  same  ta 
it  the  repetition  of  the  names  were  actually  mndo." 

I    1  BI«elow'a  Jumui,  ma ;  'Webiter  v.  Webster,  I  P.  Wm».  M7. 

S  Dow  II.  Boyle,  loa  Mm*.  IM;  Hoojwrtf.  lluoper,  9  Ciish.  121, 130 ; 
ao.  lilorLey'r,  nlrdVfvei  Big,  ty.'Humphfpy  r.Tayienr,  Amb.  ia»; 
LftikliiB  V  UrklnB,  a  Boa.  4  p.  IS ;  Young  v.  Itavlea,  i  Drew.  ±  S.  167' 

9  Ky  Opn.  BlaM.  (IsaiclL  M.H  (7- «tlin«oii'«  Am.  Stat  Law 
(Jan.  l.lS8«j,i  3913,  D. 

4  W.  Vs.  Blen  Liiwa  nxii,  ch.  M,  {  12,  clUd  b^  SUmtwn'B  Am. 
But.  Law  (Jan  l,ilM>,t&a. 


PbUHps,  17  Jur.  Sta.    (¥.  Anderaon  r  taraona,  1  Orecnl.  <3«;  I;i  re 
Colemsnaiid  Jarrom.l  Cb.  DIt.  lU 

n  r  Jaclraon  r.  Merrill,  8  Johiia.  I3i ; 


Iw  'B.  J'a  Com.  P.  nil  i  Mmond  V 
h  V.  Leigh,  17  Beav.  MS;  VIner  v. 


9  Ptnbarr  t>.El)iiii,IVein.7M,TW:Elngv.  WUhen,r;(w.teinp. 
Talb  IIJ ;  S.  C. »  H.  P.  fc.  Toml.  lai ;  Wllaoo  t..  Bayly,  a  B.  p.  c  TomT; 
eSil^'S'll^arilTjliciSStf^ftO.'lwnBVMkVban'kTilh™^^ 

8  FeetinBC.  AlleQ,nM*e**W.I7!l;Bmir.  PrtWinnl,  IDowA 
C  M*.  an  i  NKwman  «.  Kuwman,  IB  Sim.  &I ;  Wills  r.  WUIb.  I  Ilru,  A 
War  4*1,  Hniaeld  r.  Pryme.a  Colle«,!0<  i  Vnwclry  IP.  OMciea,  1  Kass, 
A  M  aai  See,  however,  Muskeu  «.  Ealon,  1  Ch.  DIv.  4M.  CT. 
BnuUeyv.  Bulow,£Uare,UB. 

10  lQKLechmereanaUord,WCIi.IilT.S!4. 

11  1  Jarmnn  on  Wlll<i  Nth  E-ig.  »iL),  Ml,  cltlnic,  Lpi^  r.  Pain,  *  Ifois, 
2M{  Lslgta  D.  LelRb,  17  Bwv  ew,  Uriu«v.liowi'il,t  Drew.iiS, 

IZ   aUnC.InreChapIlD'aTnwt.SWHk.B.lfl. 
11   Splller  g.  Msttge,  IS  Clu  DIv,  *I4,  tollowlng.  In  ra  Hornbr,  1 
™..„.   ,.  ™,  _„ .^..^r  beqaeolhed  hlB_r«ldU8  fo.A,  B,  C^ 


igdead. 


that  the  gitt  lo  bim  waa  contingent  upon  hia  b<'liy;  HAYe,nTii1  the 
whole  b«u"t  "fit  tn  A.  B,  aiUli  To  Ihe  «imf  i.ffi-t,  see  Wldgen 
V.  MellD,  is  Ch  DlT.  737  i  CadttopheTaon  c.  Naylui ,  1  Mer.  ;UCL 


n  Mast.  34a;  Twitty  o. 
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19  Btodman  v.  Priest,  103  Maaa.  298 ;  Spingrer  v.  Congleton,  80  Oa. 
9T7 ;  Schaffer  t*.  Kellell,  14  Allen,  528 ;  Hoppock  t>.  Tucker,  69  N.  Y. 
a02;  Macraw  v.  Field,  48  N.  Y.  868;  Warner's  Appeal,  88  Conn.  2&8; 
Bolles  V.  Smith,  38  Conn.  217. 

18  Williams  V.  Neff,  82  Pa.  St  833L 

17  Frazf er  «.  Frasler,  2  Lelffh,  (M2 ;  Todd  v.  Trott,  M  N.  C.  280 ; 
Provenchere's  Appeal.  ff7  Pa.  St.  463 ;  Mome  v.  Mason,  11  Allen,  86 ; 
Starllnff  v.  Price,  16  Ohio  St.  82. 

IS  In  re  Olbson,  2  Johns.  ATL.fffiS\  Nicholson  v.  Patrickson,  8  GUT. 
20 ) ;  Hoare  v.  Osborne,  33  Law  J.  Ch.  686. 

2  164.  The  exception  in  favor  of  creditors. — Ordinarily, 
a  legacy  to  a  creditor  does  not  lapse  upon  his  dying  be- 
fore the  testator.*  For  "  it  is  a  rule  in  equity  that  where 
a  debtor  bequeaths  to  hia  creditor  a  legacy  equal  to,  or 
exceeding  the  amount  of  his  debt,  it  will  be  presumed, 
in  the  absence  of  any  intimation  of  a  contrary  intention, 
that  the  legacy  was  meant  by  the  testator  as  a  satisfac- 
tion of  the  debt ;  but  the  court  will  lay  hold  of  any  cir- 
cumstance, although  slight  and  minute,  whereupon  to 
ground  an  exception  to  the  rule.'  Thus,  where  the  will 
directs  that  the  testator's  debts  be  paid,  the  rule  does 
not  apply."  Accordingly,  the  mere  recital  that  the 
testatrix  had  lived  with  the  legatee  for  a  number  of 
years  does  not  show  that  the  legacy  was  in  satisfaction 
of  a  claim,  nor  save  it  from  lapse,  where  there  is  also  a 
direction  to  the  executors  to  pay  all  her  debts.* 

1  Turner  v  ACartin,  7  De  Oex,  M.  A  0. 4^ ;  In  re  8ourby*8  Trust, 
2  Kay  <&  J.  680 ;  Phillips  v,  PhUllps,  8  Hare,  281 ;  WUlIamson  v. 
Naylor,  8  Younge  <&  C.  208. 

2  Russell  V,  Minton,  42  N.  J.  Eq.  123, 128 ;  Van  Rfper  v.  Van  Riper, 
1  Green  Ch.  1 ;  Rogers  v.  Hand,  80  N.  J.  Eq.  270 ;  2  Williams*  Ex'rs, 
1297. 

S  Russell  11  Minton,  42  N.  J.  Eq.  128,  126;  Bolles  v.  Bacon,  8 
Demarest,  43, 47 ;  Fort  v.  Gooding,  9  Barb.  371. 

4   Bolles  V.  Bacon,  3  Demarest,  43, 47 ;  Fort  v.  Gooding,  9  Barb.  871. 

2  166,  Statatory  exceptions  in  favor  of  testator's  descend- 
ants.— The  general  rule  of  the  common  law  in  regard 
to  the  lapse  of  legacies  and  devises  has  been  greatly 
modified  by  modem  statutory  exceptions  thereto  In 
favor  of  children  or  desoendantSi  or  r^tives  of  thfi  tes^ 
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tator  and  tbcir  issue;  and  in  some  of  the  American 
Stales  the  rule  lias  been  entirely  abolished.*  The  object 
of  the  statutes  making  an  exception  in  favor  of  descend- 
ants is  to  confer  a  benefit  upon  the  issue,  and  not  to 
enable  tlio  legatee  or  devisee  to  control  the  gift.*  By 
the  Victorian  Sta'.uto  of  Wills,  it  was  .enacted  that  devises 
an4  bequests  to  the  children  or  other  descendants  of 
the  testator,  of  any  estate  or  interest  not  determinable 
at  or  before  the  death  of  such  person,  shall  not  lapse  by 
reason  of  his  dying  in  the  lifetime  of  the  testator,  leav- 
ing issue, ''  but  sliall  take  effect  as  if  the  death  of  such 
person  ]iad  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will.''^  Likewise  in  Arkansas,  Alabama,  Missis- 
sippi, North  Carolina,  Texas,  Colorado,  New  York,  New 
Jersey,  Pennsylvania,  and  Indiana,  when  a  devise  or 
bequest  is  made  to  a  child  or  other  descendant  of  the 
testator  who  dies  during  his  lifetime,  leaving  issue  sur- 
viving the  testator,  the  issue  take  the  estate  left  to  the 
ancestor.*  In  South  Carolina,  Illinois,  and  Connecti- 
cut, there  arc  similar  statutes,  applying,  however,  only 
to  a  child  of  the  testator  in  the  first  State,  only  to  a 
child  or  grandchild  in  Illinois,  while  in  Connecticut  it 
includes  children,  grandchildren,  and  brothers  and 
sisters  of  the  testator.*  The  Pennsylvania  statute  ex- 
tends not  only  to  lineal  descendants  of  the  testator,  but 
also  to  the  issue  of  a  "  brother  or  sister,  or  the  children 
of  a  deceased  brother  or  sister  "  of  a  testator  who  leaves 
no  lineal  descendants.^  Other  States  extend  the  rule  to 
any  relation  of  the  testator  ;T  and  in  the  Virginias, 
Kentucky,  Tennessee,  Georgia,  Maryland,  New  Hamp- 
shire, Khode  Island,  and  Iowa,  the  statutes  embrace 
all  persons  whatsoever,  and  their  issue  take  accord- 
ingly .^  If,  however,  a  different  intention  be  manifested 
in  the  will,  these  statutes  will  not  operate  to  defeat  it.* 
Bkach  Wills.— 27. 
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1  See  States  ennmerated  <f0ti. 

2  Newbold  i'.  Prechett,  2  Wbart  48.  See,  however,  Johnson  v. 
Johnson,  3  Hare,  157. 

3  1  Vict  ch.  20,  2  33. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1,  18M),  i  283,  A ;  Maxwell  v. 
Featherston,  83  Ind.  33U ;  Hamlin  v.  Osgood,  1  Redrjion ;  Van  Buren 
t'.  Dash,  30  N.  Y.  .%3 ;  Downing  v.  Mareball,  2:i  N.TT.  PM ;  Bishop  v. 
Bishop,  4  Hill,  138 ;  Dickinson  t».  Purvis,  8  Serg.  *  R.  71 ;  Minter's 
Appeal,  40  Pa.  St.  Ill  ;  Wolmer's  Estate,  3  Whart,^77  ;  Srhleffeliii  v. 
Kessler,  5  Rawle,  115 ;  Newbold  r.  Prichett,  2  Whart.  4« ;  Commonw. 
f>.  Nare,  1  Ashm.  242 ;  Clendeniug  v.«Clymer,  17  {^nd.  155 ;  Jones  v. 
Jones,  ^  Ala.  646. 

6   Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2823,  ^. 

6  Pa.  B.  P.  Dig.  1711,  ??  14, 15 ;  Bacon's  Appeal,  |3  Pa.  St.  618.  This 
act  docs  not  apply  to  devises  to  brothers  and  ^Isters  as  a  class : 
Quenther's  Appeal,  4  W.  N.  C.  41. 

7  Stimson's  Am.  Stat.  Law  (Jan.  1, 1S86), }  2823,  B,  citing  the  statutes 
of  Mass.,  Mc,  Vt,  Ohio,  Mich.,  Wis.,  Mien.,  Kan.  jTev.,  Mo.,  C'al.,  Or., 
Wash.,  Dak.,  Mon.,  Utah,  and  Ariz.;  Esty  v.  Olurk,  101  Mass.  3ri; 
Warner  v.  Beach,  4  Gray,  162 ;  Fisher  v.  Hill,  7  Mass.  81 ;  Lefier  v. 
Rowland,  Phlll.  £q.  (Wis.)  143 ;  Jamison  v.  Hay,  40  Mo.  &:6 :  Guitar  t'. 
Gordon,  17  Mo.  403  ;  Ballard  v.  Ballard,  18  Pick.  41  j  Soars  r.  Putnam. 
102  Mass.  5, 10 ;  Morse  v.  Mason,  11  Allen,  86 ;  Worliman  v.  Workman, 
2  Allen,  472. 

8  Stimson's  Am.  Stat  Law  (Jan.  1. 1886),  {  2823,  C ;  Wood  v.  Samp- 
son, 25  Gratt  845;  Carson  v.  Carson,  1  Met  (Ky.)  300 ;  Dunlap  v. 
Shreve,  2  Duval,  335 ;  Dazey  v.  Klllam,  1  Duval,  407;  Strong  r.  Ready. 
9  Humph.  168  ;  Ford  v.  Ford,  1  Swan,  431  ;  Morton  r.  Morton,  2  Swan, 
31S ;  Rhodes  t>.  Holland,  2  Yerg.  841 ;  Allen  v.  fluff,  1  Yerg.  408 ; 
BillingRley  t;.  Tongue,  9  Md.  575 ;  Young  v.  Robinion,  11  Gill  <&  J.  328  ; 
Moore  v.  Dimond,  5  R.  1. 121. 

9  I  Vict  ch.  26,  ?  33 ;  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  1 2823, 
cltl"fT  the  statutes  of  N.  H.,  Mass.,  N.  J.,  Pa.,  Ohio,  Mich.,  Wis., Iowa, 
Minn.,  Kan.,  Neb.,  Va.,  W.  Va.,  N.  C,  Ky.,  Tenn.,  and  Ariz. 

2  166.  Decisions  under  tlie  modem  BtatutfS' — Although, 
loosely  speaking,  property  may  be  sai(l  to  "descend" 
when  it  passes  to  collateral  kindred,  these  statutory  ex- 
ceptions in  favor  of  descendants  have  been  construed  to 
refer  exclusively  to  lineal  descendants.^  Accordingly, 
they  cannot  be  deemed  to  include  brothers,^  nor  step- 
sons,' nor  nieces,*  nor  sons-in-law.*  A  curious  illustra- 
tion of  the  operation  of  the  statutory  provision,  that  the 
devise  or  bequest  shall  take  effect  as  if  the  death  of  the 
child  "had  happened  immediately  after  the  death  of 
the  testator,'*  fi  is  found  in  a  comparatively  recont  Eng- 
lish case  in  wliich  a  father  devised  a  house  to  his  son, 
and  the  son  made  a  will  leaving  all  his  real  estate  to  his 
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father.  The  Hon  died  leaving  issue ;  then  the  father  died 
also.  Under  the  statute,  the  son  was  deemed  to  have 
died  immediately  after  his  father;  accordingly,  under 
the  will  of  his  parent,  the  house  passed  to  the  sou  abso- 
lutely, and  became  subject  to  any  testamentary  disposi- 
tion which  he  may  have  made  of  his  real  estate.  Yet, 
inasmuch  as  he  had  devised  his  realty  to  his  father,  and 
the  latter,  so  far  as  this  particular  piece  of  property  was 
concerned,  must  be  deemed  under  the  statute  to  have 
died  immediately  before  the  former,  although,  as  a 
matter  of  fact,  the  father  was  the  survivor,  his  heirs 
could  not  take,  and  the  devise  lapsed  and  descended  to 
the  heir  at  law  of  the  fion.^  Tlie  operation  of  the  Vic- 
torian statute  is  further  Illustrated  by  the  following  case : 
A  testator  directed  that  a  share  which  he  bequeathed  to 
his  daughter  should,  if  she  survived  him,  be  subject  to 
the  trusts  of  her  marriage  settlement,  and  be  paid  to  the 
trustees  thereof.  His  daugiiter  did  not  survive  him, 
but  left  children  living  at  the  time  of  the  testator's  death. 
Her  husband  as  administrator  of  her  estate  claimed  her 
share  under  her  father's  will.  But  the  court  ruled  tliat 
under  the  statute  the  daughter  must  be  deemed  to  have 
survived  her  father,  and  that  the  legacy  must  be  paid, 
as  provided  by  the  will  in  that  contingency,  to  the  trus« 
tees  of  her  marriage  settlement,*  Under  a  statute  sub- 
stituting the  issue  of  any  legatee  in  the  room  of  their 
deceased  ancestor,  a  testamentary  gift,  sliown  in  the 
will  to  have  been  prompted  simply  by  the  personal 
regard  of  the  testator  for  the  legatee  himself,  will  not 
lapse  unless  the  will  further  shows  an  intention  that 
the  descendants  of  the  legatee  shall  not  take.'  It  seems 
that  in  Massachusetts,  the  issue  of  a  donee  who  died 
during  the  testator's  lifetime  do  not  take  the  gift  in- 
tended for  the  parent,  if  they  were  born  before  the  mak- 
ing of  the  will.io  Under  the  New  York  statute,  providing 
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that  a  legacy  shall  not  lapse  if  the  legatee  dies  before 
the  testator,  but  shall  vest  in  the  surviving  child. or 
descendant  of  the  legatee,  the  child  will  take  without 
administration  upon  his  parent's  estate,  and  to  the  ex- 
clusion of  the  parent's  widow  and  creditors."  The 
exception  in  favor  of  a  child  of  the  testator  does  not 
apply  to  an  appointment  under  a  special  power,"  It  is 
held  in  South  Carolina,  that  the  provision  of  the  statute 
that  if  any  child  shall  die  in  the  lifetime  of  his  father  or 
mother  having  issue,  any  "legacy"  c;iven  him  in  the 
last  will  of  either  parent  shall  go  to  his  issue,  does  not 
include  a  devise  of  land,  the  legislature  having  evidently 
intended  to  use  the  word  "legacy"  in  its  technical 
sense  as  a  bequest  of  personalty.^ 

1  West  V,  West,  89  Ind.  629, 631,  citing  for  definition  of  "  descend- 
ants," Baker  v.  Baker,  8  Gray,  101 ;  Prather  v,  Prather,  68  Ind.  141 ; 
Gray  v,  Bailey,  42  Ind.  849 ;  Holbrook  v.  McCleary,  7J  I:i<l.  167.    See 
also,  Gordon  v.  Pendleton,  84  N,  C.  OS. 

2  West «.  West,  89  Ind.  620. 

8  Pfaelb's  Estate,  Myriclj's  Prob.  88. 

4  Dickinson  v,  Purvis,  8  Serg.  <fr  B.  71. 

6  Commonw.  v.  Nase,  1  Ashm.  242. 

6  1  Vict,  ch.  20,  i  33. 

7  Jones  v.  Ilensler,  ID  Cb.  Dlv.  612, 

8  In  re  Hone's  Trusts,  22  Cb.  Dlv.  Wi, 

9  Domestic  and  Foreign  SUsslonary  Soc  v.  Bell,  14  R.  1. 456. 

10  1  Elgelow's  Jarman,  331 ;  Wilder  v,  Tbayer,  07  Mass.  439. 

11  Cook  V.  Muun,  12  Abb.  N.  C.  844 ;  8.  C.  66  How,  Pr.  514. 

12  Holyland  v.  Lewln,  26  Cli,  Dlv.  266;  disapproving,  Freme  v. 
Clement,  IS  Cb,  Dlv.  4a9. 

13  Pratt  V.  McGhee,  17  S.  C.  428. 

i  167.  To  whom  the  benefit  of  lapsed  legacies  and  devises 
accrues. — At  common  law,  a  distinction  was  recognized 
between  a  lapsed  bequest  of  personal  property  and  a 
lapsed  devise  of  real  estate,  tlie  former  going  to  the 
residuary  legatee,  while  the  latter  descended  to  the 
heir  of  the  testator,^  "  The  reason  given  for  the  distinc- 
tion was  that  a  bequest  of  personal  property  had  refer- 
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eoce  to  the  state  of  the  testator's  property  at  the  time  of 
his  death,  but  that  a  devise  operated  only  upon  land  of 
which  he  was  seised  when  he  made  his  will/' '  But  the 
reason  for  this  distinction  no  longer  exists  under  the 
modem  statutes  enabling  a  testator  to  devise  realty  of 
which  he  was  not  seised  at  the  time  of  making  the  will,* 
and  the  effect  of  this  legislation  has  been  by  implica- 
tion to  place  **  lapsed  devises  of  real  estate  and  lapsed 
bequests  of  personal  estate  on  precisely  the  same  foot- 
ing.'*  *  Accordingly,  the  modem  rule  may  be  stated  to 
be,  that  where  there  is  a  residuary  clause,  unqualiAed 
and  absolutely  general  in  its  terms,*  not  only  lapsed 
bequests  of  personalty,  but  lapsed  devises  of  realty 
also,''  will  sink  into  the  residue,  and  neither  the  next  of 
kin  nor  the  heir  at  law  will  take  any  Interest  therein, 
unless  there  be  expressions  in  the  will  manifesting  a 
contrary  intention  J  Such  an  intention  is  not  to  be 
inferred  from  the  failure  of  the  testator  to  provide  for 
the  contingency  which  occasioned  the  lapse,'  But  a 
provision  precluding  the  residuary  devisee  from  dis- 
posing of  property  willed  to  the  testator's  children  is  a 
sufficient  manifestation  of  an  intention  that  he  should 
have  no  part  in  the  share  of  one  of  them  which  had 
lapsed.'  Tlie  general  rule  stated  above  prevails  in 
England,^^'  and  in  most  of  the  States  of  the  American 
Union.  In  Pennsylvania,  however,  the  common-law 
rule  was  said  not  to  be  altered  by  the  statute  enabling 
testators  to  dispose  of  after-acquired  realty ;  and  accord- 
ingly in  that  State  a  lapsed  devise  of  realty  descended 
to  the  heir  at  law,  and  formed  no  part  of  the  residuary 
estate,  unless  plainly  so  Intended  by  the  testator,"  So 
in  Maryland,  a  void  pecuniary  legacy  goes  to  the  resid- 
uary legatee,  but  a  void  devise  of  land  inures  to  the 
benefit  of  the  heirs  at  law."  The  Pennsylvania  ruling 
referred  to  above  was  handed  down  on  the  28th  of  Jan- 
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nary,  1879 ;  on  the  4th  of  June  of  the  same  year,  it  wat 
enacted  that  unless  a  contrary  intention  should  appear 
in  the  will,  any  devise  which  should  fail  or  be  void  by 
reason  of  the  deatli  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  being  contrary  to  law  or  other- 
wise incapable  of  taking  effect,  should  be  included  in 
the  residuary  devise,  if  any,"  Similar  statutes  exist  in 
the  Virginias  and  in  North  Caroliua.^^  Of  course  if 
there  be  no  residuary  devisee  or  legatee,  lapsed  de- 
vises*^ and  legacies^*  will  descend  to  the  heirs  at  law 
or  next  of  kin,  as  in  cases  of  intestacy."  In  West  Vir- 
ginia, the  statute  provides  that  if  there  be  no  residuary 
devise,  the  heir  at  law  shall  have  the  benefit  of  the 
lapse."  In  Kentucky,  in  such  a  case,  both  real  and  per- 
sonal estate  pass  as  in  case  of  intestacy,  unless  a  con- 
trary intention  appear  in  the  will."  It  has  been  held 
in  New  York  that  a  lapsed  legacy,  given  by  the  will  of 
a  married  Woman,  will  be  taken  by  the  husband  and 
not  by  the  next  of  kin.^o  Where  a  legacy  lapses,  the 
proportional  share  of  the  surplus  i>ersonalty  that  would 
have  fallen  to  the  legatee  had  he  survived  goes  with  the 
legacy  to  the  residuary  legatee.*^  Where  personal  prop- 
erty lapses  and  is  to  be  distributed  among  the  next  of 
kin,  the  widow  will  take  a  portion  thereof,  notwith- 
standing a  provision  made  for  her  by  the  will  as  in  lieu 
of  dower.** 

1  Greene  v.  Dennis,  6  Conn.  293 ;  16  Am.  Dec.  .58 ;  Gtore  v.  Stevens, 
1  Dana,  201 ;  25  Am.  Dec.  141 ;  Stonestreet  v.  Doyle,  75  Va.  356,  367  ;  4 
Kent  Com.  541. 

2  West  V.  West,  89  Ind.  529, 532 ;  Stonestreet  v.  Doylo,  Ti  Va.  336, 
867 ;  Jones  v.  Mitchell,  1  Sim.  <&  St.  290 ;  Prescott  v.  Prescott.  7  Met. 
146. 

3  West  V.  West,  89  Ind.  829,  538 ;  Decker  v.  Decker  (111.  1887),  12 
N.  E.  Rep.  750. 

4  Holhrook  t'.  McCleary,  79  Ind.  167 ;  West  r.  West,  89  Ind.  529, 
633 ;  Prescott  v.  Prescott,  7  Met.  146 ;  Blaney  v.  Blaney,  1  Cush.  107. 

5  In  re  Benson,  96  N.  Y.  499 ;  Burnslde's  Succession,  35  La.  An.  708. 

6  Lovering  v.  Levering,  129  Mass.  97 ;  Hinckley's  Estate,  Myrlck's 
Prob.  183 ;  Decker  v.  Decker  121 IIL  341. 
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7  In  re  L'Hommedleu,  32  Hun,  10;  Wetmore  v.  Peck,  66  How, 
Pr.  54. 

8  In  re  L'Hommedlea,  32  Hun,  10. 

9  Mo88  V.  Helsley,  60  Tex.  42X 

10  1  Jarman  on  WUls,  351, 352 ;  1  Vict.  ch.  26,  {  23. 

11  Hassey's  Appeal,  88  Pa.  St.  470, 474, 473  characterlzlntr  Rs  tUeta 
expressions  to  the  contrary  In  P.itterson  v.  Swallow,  8  Wright,  490, 
and  In  Yard  v.  Murray,  5  Norrls,  113. 

12  Orrick  v.  Boehm,  49  Md.  72,  81.  Cf.  Elder  v.  Lantz,  49  Md.  188, 
200,201. 

n  Pa.  B.  P.  Dig.  1713,  j  24.  This,  however,  has  been  held  not  to 
apply  to  lapsed  shares  of  the  residuary  devise :  Everman  v.  Ever« 
man,  15  W.  N.  C.  417. 

14  Stimson'a  Am.  Stat.  Law  (Jan.  1, 1886), }  2822,  A. 

15  Murray  v.  Yard,  12  PhUa.  4^1. 

16  Twltty  V.  Martin,  90  N.  C.  843. 

17  Mills  r.  Newberry,  1!2  111.  12^  ;  6.  C.  5  Am.  Prob.  Rep.  318 ;  Van 
Kleeck  t*.  Beforroed  1>utch  Church,  6  Paige,  AK) :  James  t*.  James,  4 
Piiige,  115 ;  Taylor  t».  Lucas,  4  Hawk^s,  ;15 ;  Gore  t'.  Stevens,  1  Dana, 
206.  ry.  Gray  v.  Corbit,  61  Md.  149 ;  Vande walker  v.  Bolllns,  63  N.  H. 
460. 

18  Stimson*s  Am.  Stat.  Law  TJan.  1, 18S6),  }  2822,  A. 

13  Ky.  Gen.  Stats.  0873),  ch,  in,  5  20. 

20  Bobins  v.  McClure,  83  ITun,  203. 

21  Harland's  Estate,  13  Phlla.  223. 

22  DUdlne  v.  Dlldlne,  32  N.  J.  Eq.  78. 

§  168.  To  whom  the  benefit  of  void  legacioi  and  devisee 
accrues. — With  respect  to  the  question  whether  the  heir 
or  the  residuary  devisee  is  entitled  to  the  benefit  of  a 
devise  which  fails,  a  distinction  lias  been  drawn  between 
lapsed  devises  and  void  devises ;  ^  and  the  distinction 
not  being  well  founded  in  reason,  the  decisions  are 
naturally  conflicting.  While  on  one  hand  it  has  been 
said  that  the  heir  should  inherit  in  the  case  of  a  lapsed 
de\ise,  and  the  residuary  devisee  should  tal^e  a  void 
devise ; '  on  the  other  iiand,  there  are  cases  in  which, 
altliough  the  devise  was  void  from  tlie  beginning,  the 
l:eir  was  preferred  to  the  residuary  devisee,  on  the 
ground  that  the  testator  never  intended  that  the  specific 
devise  which  was  void  should  fall  into  the  residuum.' 
For  example,  it  has  been  said  that  accumulations  raised 
by  a  null  and  void  part  of  a  will  are  necessarily  undis* 
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posed  of  by  that  part,  and  must  come  within  the  oper- 
ation of  the  residuary  clause.^  Although,  of  course, 
void  accumulations  directed  to  be  made  by  the  resid- 
uary clause  itself  will  pass  to  the  heir  if  growing  out 
of  realty,  and  to  tlie  next  of  kin  if  out  of  personalty.^ 
So,  again,  a  residuary  devise  of  "all  the  balance  of  my 
property  after  paying  the  above  special  bequests,  and 
the  five  thousand  dollars  mentioned  in  the  second  clause 
of  my  will,"  has  been  held  to  embrace  any  part  of  the 
five  thousand  dollars  which  may  have  l>^n  given  to 
create  a  perpetuity  against  public  policy.*  On  the  other 
hand,  it  is  said  that  legacies  having  failed  because  of 
being  invalid,  constitute  a  fund  not  embraced  nor  in- 
tended to  be  embraced  in  the  residuary  clause  of  the  tes- 
tator's will,  and  therefore  must  pass  to  the  next  of  kin, 
"by  the  rule  well  established  by  the  adjudications."^ 
Thus,  in  Virginia,  it  is  held  that  when  a  specific  devise 
of  real  estate  is  made  which  is  void  or  ineffectual  on 
account  of  the  incapacity  of  the  devisee  to  take,  the  es- 
tate is  not  included  in  the  residuary  devise,  but  passes 
to  the  heirs  as  in  case  of  intestacy,  the  reason  assigned 
being  that  the  testator  conceives  himself  to  have  dis- 
posed of  the  property,  and  that  he,  therefore,  does  not 
intend  the  residuary  devisee  to  take  it.  "The  specific 
devise,"  it  is  said, "  although  inoperative  for  legal  causes, 
as  plainly  indicates  an  intention  to  exclude  the  residu- 
ary devisee  as  though  the  same  estate  had  been  given 
to  some  other  person,  who  was  at  the  time  capable  of 
taking,  but  by  subsequent  events  was  rendered  incapa- 
ble. The  heir  in  such  case  takes  the  estate,  not  on  the 
ground  of  any  supposed  intention  of  the  testator  in  his 
behalf,  but  because  he  is  entitled  to  any  part  of  it  which 
is  not  effectually  and  legally  given  to  some  other  per- 
son.* Accordingly,  we  find  rulings  to  the  effect  that 
lands  ard  accumulations  of  income  devised  in  perpetu- 
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ity  go  to  the  heir  at  law  ;*  that  land  directed  to  be  sold 
by  the  executor  for  the  purpose  of  paying  a  void  be- 
quest will  descend  to  the  heir  as  land ;  ^^  and  that  where 
the  income  of  personalty  is  bequeathed  to  a  legatee  for 
life,  with  remainder  over  to  a  oliarity  which  fails  as  con- 
trary to  a  statute,  the  corpus  of  the  estate  will  remain 
to  the  testator's  next  of  kin.^^  In  South  Carolina,  it  is 
held  that  whether  the  residuary  legatees  or  the  dis- 
tributees under  the  statute  are  entitled  to  the  benefit  of 
a  trust,  which  failed  as  being  contrary  to  statute,  must 
be  determined  by  the  provisions  of  the  will.''*  It  is  pro- 
vided by  statute  in  Alabama  that  any  real  estate  devised 
to  a  private  or  corporate  person  incapable  of  taking  it, 
descends  to  the  nearest  of  kin  capable  of  taking,  or  if 
there  bo  no  heirs  competent  to  take,  then  to  the  residu- 
ary devisee,  or  if  none,  then  to  the  husband  or  wife,  or 
if  none,  then  it  escheats  to  the  State." 

1  Bllllngsley  v.  Tongae,  0  Md.  575. 

2  Ferguson  v.  Hedges,  1  Har.  (Del.)  624  ;  Hayden  v.  Stoughton,  8 
Pick.  528, 537 ;  Brlgham  v,  Shattuck,  10  Pick.  906. 

Ji  1  BIgelow's  Jarman,  862 :  Qreene  r.  Dennis,  6  Conn.  292  ;  Ungan 
V.  Carroll. »  Uur.  <& McH.  883;  Van  Kleeck  v.  Reformed  Dutch Cburch. 
6  Paige.  bOO  ,*  James  v.  Jama's,  4  Paige,  115 ;  Van  Cortlandt  v.  Kip,  1 
Hill,  590 ;  Brewster  v.  McCall,  13  Conn.  297, 208. 

4  Ex  pTte  Sergeant,  11  Phlla.  8,  10.  QT.  Crawley  v,  Crawley,  7 
81m.  4i7 ;  O'Neill  v.  Lucas,  2  Keen,  813. 

5  Burt  V.  8turt,  10  Hare,  415 ;  McDonald  v.  Bryce,  2  Keen,  876 ; 
Hathews  v.  Keble,  4  £q.  Cas.  Abr.  467. 

6  Flte  V.  Bpaaley,  12  Lea,  S28 ;  citing  and  reviewing.  King  v.  Wood- 
hull,  8  Edw.  Ch.  70  ;  Cambridge  t».  Rous,  8  Ves.  12  ;  Sbanley  v.  Baker, 
4  Ves.  732 ;  Beeves  v.  Reeves,  5  Lea,  6o5 ;  Bland  v.  Lamb,  2  Jacob  A 
W.  300,406. 

7  Stevenson  v,  Ontario  Orphan  Asylum,  27  Hun,  890,  883, 884 ;  cit- 
ing, Lefevre  v.  Lefevre,  ftJ  N.  Y.  443 ;  Kerr  v.  Dougherty.  7i)  N.  Y  328 ; 
Belts  V.  Betts,  4  Abb.  2i.  C.  817 ;  Iseman  v.  Myers,  20  Hun,  651. 

8  Stonestreet  v.  Dovle,  75  Va.  8S6,  3fl7,  368 ;  citing.  Van  Kleeck  r. 
Reformed  Dutch  Church,  6  Paige,  600 ;  Kennon  v.  McBoberts,  1  Wash. 
90 ;  1  Jarman  on  Wills,  529, 

0  Wilson  v.  Odell,  58  Mich,  ^ra, 

10  Patton  V.  Patton,  CO  Ohio  St.  690 

11  Solber's  Appeal  (Pa.  1887  May  SO). 

12  Craig  V.  Beatty,  11  S.  C.  375,  C80. 

18  Stlmson's  Am.  Stat.  Law  (Jan.  i,  ISSG),  { 2622. 
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§  169.  To  whom  tlie  lyenefit  of  lapsed  charges  aocrnes.  — 
When  real  estate  is  charged  with  a  legacy  upon  a  con- 
tingency which  fails,  the  charge  sinks  into  the  devise 
for  the  benefit  of  the  devisee.*  The  same  rule  applies 
in  the  case  of  a  legacy,  which,  although  not  expressly 
contingent,  is  payable  in  the  future,  and  is  bequeathed 
in  such  a  manner  as  to  lapse  by  the  death  of  the  legatee 
before  the  time  of  payment;*  and  in  the  case  of  void 
accumulations  out  of  rents  or  income  of  land,  or  a  fund 
previously  devised  or  bequeathed.^  If  the  gift  is  to  bo 
considered  as  intended  only  as  a  charge  upon  the  estalo 
first  devised,  the  devisee  himself  will  be  entitled  to  the 
benefit  of  the  lapse.^  This  is  the  rule  also  under  the 
Louisiana  Code,  which  provides  that  the  legatee  shall 
receive  the  benefit  of  the  lapse  of  a  charge  which  he 
would  have  been  bound  to  perform.*  If,  however,  the 
gift  to  a  particular  person,  or  for  a  particular  purpose, 
may  be  considered  to  have  been  intended  by  the  testa- 
tor as  an  exception  from  the  first  devise,  the  devisee  will 
not  profit  by  the  lapse  thereof.* 

1  Macknet  t».  Macknet,  24" K".  J.  Eq.  277;  Tregonwell  v.  Syden- 
ham,  3  Dow,  210 ;  In  re  Cooper's  Trusts,  23  Law  J.  Ch.  25 ;  Croft  v. 
fclee,  4  Ves.  60. 

2  IJarraan  on  Wills,  346. 

3  Combe  v.  Hughes,  II  Jur,  N.  S.  194 ;  In  re  Clulow's  Trust,  1  Johns. 
«feH.63"j.  See,  however,  Burt  r.8turt,  10 Hare, 415:  Mathews  t'.Keble, 
4  £9.  Cas.  467 ;  McDonald  v.  Bryce,  2  Keen,  276,  which  hold  that  pro* 
hlbiced  accumulations  directed  to  be  made  out  of  realty  or  personalty, 
which  constitutes  a  part  of  the  residue,  will  pass  to  the  heir  or  next 
of  kin,  us  the  case  may  be. 

4  .Tackson  v.  Hurlock,  Amb.  487 ;  Barrington  v.  Hereford,  J  Bro, 
C.  C.  01 ;  Kennell  v.  Abbott,  4  Ves,  811 ;  Baker  v.  Hall,  12  Ves.  407 ; 
Cooke  ?'.  Stationers'  Co.  3  Mylne  <&  K.  262;  Ridgway  v.  Woodhouse,  7 
Beav.  437:  In  re  Cooper's  Trusts,  23  Law  J.  Ch.  26;  8.  C.  4  De  Gex. 
M.  &  G.  757 ;  Carter  v.  Hasv<reli,  3  Jur.  N.  S.  788 ;  Tucker  v.  Kayess,  4 
Kay  <&  J.  339. 

5  La.  Rev.  Civ.  Code  (1875),  5  1704. 

6  Arnold  v.  Chapman,  1  Ves.  108 ;  Bland  v.  Wllklns,  clt.  I  Bro.  C.  C. 
61 ;  Gravenor  v.  Hallum,  Amb.  643 ;  1  Bro.  C.  C.  61,  n. ;  Cook  v.  Station- 
ers'  Co.  3  Mylne  A  K.  264 ;  Page  r.  Leapingwell,  18  Ves.  463 ;  Olbbs  v. 
Rurasey,  2  Ves.  &  B.  25)4  ;  Jones  v.  Mitchtli,  I  Sim.  &  St.  290 ;  Cruse 
V.  Barley,  3  P.  Wms.  20;  Collins  i*.  Wakeman,  2  Ves.  Jr.  b83  ;  Arnold 
V.  Chapman,  1  Ves.  X08 ;  Hanchman  v.  Att'y-Geu.  2  Sim.  &  SU  498. 
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§  170.  Of  the  vesting  of  title.— A  legacy  is  to  be  con- 
strued as  vested  or  contingent  according  to  whether  the 
contingency  relates  to  the  gift  itself  or  to  the  time  of 
payment  thereof.^  "Where  no  conditions  are  annexed 
to  the  gift  itself,  but  tho  time  of  payment  thereof  is  post- 
poned until  the  legatee  attain  a  certain  age,  or  until  the 
expiration  of  any  definite  period  of  time,  the  title  will 
vest  immediately  upon  the  death  of  the  testator,  not- 
withstanding that  the  enjoyment  of  possession  may  be 
deferred.*  For  all  estates,  both  legal  and  equitable,  are 
regarded  as  vesting  immediately  upon  the  death  of  the 
testator,  unless  an  intention  to  the  contrary  be  clearly 
manifested  in  tho  will.'  Legacies  payable  at  a  future 
time,  certain  to  arrive,  are  deemed  vested  when  there  is 
a  person  in  being  at  the  date  of  the  testator's  death 
capable  of  taking  when  the  time  arrives,  notwithstand- 
ing that  his  interest  is  liable  to  be  defeated  by  his  own 
death,  or  to  bo  diminished  by  future  births.*  Even  the 
fact  that  a  remainder  is  made  contingent  upon  an  event 
which  may  never  occur,*  or  may  not  occur  in  the  life- 
time of  tho  remainderman,  does  not  prevent  its  vesting. 
For  a  vested  remainder  is  distinguishable  from  a  con- 
tingent remainder  by  the  present  right  of  future  enjoy- 
ment attached  thereto,  and  not  because  of  certainty  that 
the  possession  of  the  intervening  particular  estate  will 
become  vacant  before  the  estate  limited  in  remainder 
terminates.^  It  is  immaterial  that  the  testator  has  di- 
rected the  property  to  be  "set  apart,"  or  payment  to 
be  made  at  a  future  time.  Such  a  direction  does  not 
hinder  the  vesting  of  the  title  at  the  time  of  his  death.^ 
But  a  direction  that  a  fund  should  be  paid  to  the  testator's 
daughter  for  the  support  of  herself  and  children,  and 
as  each  of  the  latter  became  of  age  or  married,  that  it 
should  receive  a  portion  of  the  principal,  the  mother  in 
the  mean  time  to  receive  the  interest  on  the  balance,  and 
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to  have  power  to  dispose  of  her  own  share  by  will,  has 
been  held  not  to  vest  in  the  children  until  majority  or 
marriage.*  It  has  been  enacted  by  statute  in  some  parts 
of  America,  that  testamentary  dispositions,  including 
devises  and  bequests  to  a  person  on  attaining  majority, 
shall  be  presumed  to  vest  on  the  testator's  death.*  It  is 
provided  by  statute  in  Michigan,  that  where  an  ex- 
pectant estate  is  created  by  devise,  the  death  of  the 
testator  shall  be  deemed  the  time  of  its  creation. ^^  Ac- 
cordingly, under  a  devise  to  a  wife  oi  all  her  husband's 
real  estate  for  her  use  and  benefit,  and  at  her  decease, 
**all  said  real  estate  to  be  and  remain  to  the  use  and 
benefit  of  his  daughter,''  the  title  in  remainder  will  vest 
In  the  daughter  upon  her  father's  death." 

1  Pennock  v.  Bagles,  102  Fa.  St.  280 ;  Pyle*8  Appeal,  108  Fa.  St  317. 

2  Williams  t'.  Williams,  73  Cal.  9fl ;  Bushnel  v.  Carpenter,  28  Hnn, 
19 :  8.  C.  »2  N.  Y.  270 ;  Patterson  v.  Ellis,  11  Wend.  259 ;  In  re  Mahan, 
96  N.  Y.  372.    (7f.  Hall  v.  David,  67  Ga.  Tl. 

3  Scott  V.  West,  63  Wis.  520 ;  Joseph  v.  Utltz,  34  N.  J.  Eq.  1 ;  Miller 
V.  Colt,  32  N.  J.  Eq.  6 ;  S.  C.  83  N.  J.  £q.  302 ;  Hutchln  v.  MannlngtoD, 
1  Ves.  Jr.  366. 

4  Scott  V.  West,  63  Wis.  629 ;  McArthur  v.  Scott,  113  U.  S.  340, 379 : 
Doe  V.  Consldine,  6  Wall.  468, 476 ;  Moore  v.  Lyons,  25  Wend.  119, 144  ; 
Blanchard  v.  Blanchard,  1  Allen,  223, 21:7. 

6  Parkin  v.  Creswell,  24  Ch.  Dlv.  102 ;  distinguishing,  Hogg  v. 
Jones,  32  Beav.  45.    See,  however,  Bristol  v.  Atwater,  50  Conn.  402. 

6  Eennard  v.  Kennard,  63  N.  H.  S03. 

7  Hlgglns  V.  Waller,  57  Ala.  396 ;  Dale  v.  White,  33  Conn.  294.  See, 
however,  Jones  v.  Massey,  9  Rich.  N.  S.  376 ;  TUllman  v.  SuUlTan,  68 
How.  Pr.  .355. 

8  Chamberlalnv.  Young  (Ky.  1887  June  11). 

9  Stlmson'B  Am.  Stat.  Law  (Jan.  1  1886),  ?  2815,  citing  the  statutes 
ot  Cal.,  Dak.,  Mon.,  Utah,  and  except  as  to  particular  legacies.  La. 
Rev.  civ.  Code  (1875),  }  940. 

10  Mich.  Stats.  (1882)  $  5557. 

11  Curtis  V.  Fowler  (Mich.  1887  July  7). 

i  171.  The  same  subject  continued. — Estates  in  remain- 
der,  altliough  the  possession  is  postponed  until  the 
expiration  of  the  particular  estate,  vest  as  to  the  title 
iuimediately  upon  the  death  of  the  testator.^  When  the 
testator,  in  making  the  devise,  speaks  of  its  taking  ef- 
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feet  "  after  "  or  **  upon  the  death  "  of  the  particular  ten- 
ant, or  uses  such  expressions  as  **I  do  then  give,''  the 
words  are  construed  to  refer  to  the  time  of  possession, 
and  not  to  postpone  the  vesting  of-  title.'  Where  the 
residue  was  given  by  will  to  the  testator's  sister  for  life, 
with  directions  that  at  her  death  the  executor  should 
convert  the  estate  into  money  and  deliver  it  to  a  des- 
ignated corporation,  the  gift  to  the  latter  was  held  to 
vest  at  the  testator's  death ;  and  a  subsequent  statutory 
limitation  on  the  powers  of  corporations  to  take  bequests 
did  not  apply.'  But  if  a  remainder  be  made  contingent 
upon  the  death  of  the  particular  tenant  without  issue 
surviving  him,  the  estate  in  remainder  does  not  vest  at 
the  death  of  the  testator.*  For  example,  in  a  case  in 
which  a  bequest  was  made  to  a  person  for  life,  with  re- 
mainder to  his  children,  if  any,  but  if  none,  then  over 
to  another,  and  the  life  tenant  died  after  the  testator 
without  issue,  it  was  held  that  an  assignment  in  bank- 
ruptcy by  the  remainderman  before  the  death  of  the 
life  tenant  conveyed  no  interest  in  the  bequest  to  the 
assignees.^  And  under  a  devise  to  one  of  the  testator's 
daughters  for  life,  with,  remainder  to  her  children,  but 
if  none,  remainder  to  his  other  daughters,  the  latter  did 
not  take  vested  interests  until  the  death  of  the  former 
without  children.*  Where  land  is  devised  to  the  testa- 
tor's children,  with  a  power  to  the  executor  to  sell  and 
divide  the  proceeds,  the  estate  vests  at  the  time  of  the 
testator's  death,  and  is  not  postponed  to  the  time  of  dis- 
tribution.^ Where  from  the  language  of  the  will  it  re- 
mains doubtful  which  of  two  periods  was  intended  by 
the  testator  as  the  time  for  the  vesting  of  the  estate,  the 
court  will  adopt  that  construction  which  points  to  the 
earlier  of  the  two.'  When  the  will  fixes  no  time  for  a 
defeasible  estate  to  become  absolute,  the  date  of  the  tes- 
tator's death  will  usually  be  preferred  by  the  courts  ta 

BiCACH  Wills.  — 28. 
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the  time  of  the  devisee's  decease.  But,  of  course,  if 
there  be  an  intermediate  time  to  which  it  is  apparent 
that  the  contingency  refers,  this  time  must  be  selected.* 
Where  there  was  a  bequest  to  a  person  to  be  paid  when 
he  «hould  marry,  and  the  income  to  be  paid  him  when 
be  should  renounce  tlie  Romish  priesthood,  with  a  pro- 
vidon  that  if  he  should  die  before  marriage  the  prop- 
erty should  go  to  another,  and  the  original  legatee  by 
a  sealed  instrument,  in  which  lie  declared  his  determi- 
nation never  to  renounce  the  priesthood  nor  to  marry, 
conveyed  his  interest  to  the  second,  the  latter  took  an 
immediate  right  to  the  bequest,  which  would  pass  to  his 
ezeeutors  upon  his  decease.*^ 

1   AVe8ton  V.  Weston,  125  Mass.  263  ;  Pike  v.  Stephenson,  99  Mass. 


Iff  V.  King,  I  watts  &  a.-oji;  smitn  v.  iseii,  6 
Peters,  69;  Doe  /».  Consldlne,  6  Wall.  468;  Womrath  v.  McCormlck, 
51  Pa.  St.  504  ;  Ross  v.  Drake,  37  Pa.  St.  482 ;  Throop  v,  Williams,  5 
Coun.  98  ;  Benyon  v,  Maddlson,  2  Bro.  C.  C.  75. 

2  In  re  Mahan,  82  Hun,  73 ;  Pike  v.  Stephenson,  99  Mass.  188 ; 
Ttfoore  v.  Lyons,  25  Wend.  119 ;  Livinf^stone  v.  Greene,  52  N.  Y.  118 ; 
Cliew's  Appeal,  37  Pa.  St.  23;  Womrath  v.  McComlck,  51  Pa.  St  504  ; 
Brown  v.  Lawrence,  3  Cush.  3flO;  Doe  v.  Consldlne,  6  Wall.  458  ;  White 
t>.  Curtis,  12  Gray,  54  ;  Codogan  v.Ewart,  7  Ad.  <ft  £.  636.  Qf,  Appeal 
of  Pennsylvania  Co.  f  Pa.  1887,  Apr.  18). 

8  In  re  McClyment,  16  Abb.  N.  C.  262. 

4  Leroy  v.  Charleston,  20  S.  C.  7L 

5  Bristol  V.  Atwater,  60  Conn.  402. 

6  Olmstead  v.  Dunn,  72  Oa.  850. 

7  Kouvallnka  v.  Oeibel,  40  N.  J.  Eq.  443. 

8  Crtsp  V.  Crisp,  61  Md.  149. 

9  Price  V.  Johnson,  90  N.  C.  592 ;  Murchlson  v.  Whltted,  87  N.  C. 
465 :  Burton  v.  ConlRland,  «2  N.  C.  99 ;  Davis  v.  Parker,  69  N.  C.  271  ; 
Webb  t».  Weeks,  8  Jones  (N.  C.)  279 ;  Vass  t'.  Freeman,  3  Jones  Eq. 
221 ;  BIddle  v.  Hoyt,  1  Jones  £q.  159 ;  Hilliard  v.  Kearney,  Busb.  £q. 

221. 

10   Kenyon  v.  See,  29  Hun,  212. 

§  172.  Of  the  enjoyment  of  possession.  —  When  no  time 
of  payment  of  legacies  charged  upon  land  is  designated 
by  the  testator,  the  general  rule  is  that  they  should  be 
raised  immediately,  and  the  title  thereto  vests  upon  the 
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death  of  the  testator.^  If  an  estate  be  limited  upon  an 
event  which  occurs  before  the  death  of  the  testator,  the 
title  thereto  will  vest  immediately  upon  his  decease, 
and  the  devisee  will  at  the  same  time  enter  into  enjoy- 
ment of  the  possession,'  As  for  example,  where  a  tes- 
tator directed  his  executors  to  pay  a  certain  sum  of 
money  to  his  son  upon  his  coming  of  age,  and  did  not 
die  until  after  the  minority  of  his  son,  the  latter  was 
entitled  to  the  fund  upon-  his  father's  death."  And 
under  a  will  directing  that  the  bequest  to  a  child  should 
go  to  the  testator's  widow  in  the  event  of  the  child  dying 
before  her,  where  the  child  died  during  the  lifetime  of 
the  testator,  the  widow  took  the  bequest  to  the  child 
upon  the  testator's  death.*  So,  also,  property  directed 
to  be  divided  between  the  testator's  children  upon  the 
death  of  his  wife,  must  be  so  divided  upon  his  own 
decease  where  she  died  during  his  life.^  Likewise, 
where  property  was  left  to  a  person  in  fee,  and  by  a 
codicil  a  remainder  was  limited  upon  it,  the  title  was 
held  to  vest  in  the  remainderman  upon  the  death  of 
the  testator,  the  first  devisee  having  died  before  the 
testator.*  Where  stocks  and  shares  were  left  to  trustees 
to  pay  the  income  to  the  beneficiary  until  his  marriage, 
and  upon  his  marriage,  to  hand  over  the  principal  to 
him,  it  was  held  that  the  beneficiary,  taking  a  vested 
interest  in  the  legacy,  was  entitled  to  the  possession  of 
the  principal  when  of  age,  whether  then  married  or 
not.7  And  it  has  even  been  said  that  a  testator  cannot 
by  express  words  postpone  the  enjoyment  of  a  vested 
legacy  beyond  the  time  of  the  legatee's  attaining  major- 
ity.8  In  Maryland,  if  a  bequest  of  personal  property  is 
made  to  a  female  to  be  paid  on  her  attaining  majority, 
she  may  demand  it  upon  marriage.*  In  the  case  of  a 
devise  to  the  children  of  the  testator's  daughter,  with  a 
gift  over  in  the  event  of  her  dying  without  issue,  where 
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the  daughter  at  the  age  of  fifty-six  was  divorced  and 
childless,  the  remainderman  was  held  entitled  at  onoe 
upon  giving  bond.^<^  A  vested  interest  or  remainder  is 
the  subject  of  sale,  and  a  conveyance  thereof  is  valid  in 
equity."  A  contingent  remainder  is  not  liable  to  levy 
and  sale  under  an  execution,  and  a  purchaser  at  an  exe- 
cution sale  prior  to  the  event  upon  which  the  vesting 
depends  will  take  nothing.^'  A  remainderman  may 
mortgage  his  interest  in  real  estate  during  the  life  of 
the  first  tenant."  But  where  a  devise  subject  to  a  pre- 
ceding life  estate  was  given  to  a  woman,  **  to  be  held  by 
her  and  her  heirs  to  her  sole  and  separate  use,''  and  *'  at 
her  death  all  the  same  to  go  to  her  bodily  heirs,  should 
she  leave  any,  but  if  she  should  leave  none,''  then  to 
another,  no  such  estate  vested  in  her  as  to  render  a 
mortgage  given  by  her  valid  as  against  her  children  after 
her  decease.^^  A  devise  of  an  estate  *'  when ' '  the  devisee 
shall  attain  a  specified  age,  entitles  him  to  the  rents  and 
profits  from  the  death  of  the  testator  until  the  time  of 
coming  into  possession,  and  if  the  legal  estate  vests  in  the 
heir  during  the  interim,  he  will  be  trustee  for  the  devisee 
of  the  rents  and  profits  growing  out  of  the  estate."  A 
blended  gift  of  residuary  real  and  personal  estate,  al- 
though contingent,  carries  the  intermediate  rents  and 
profits  of  the  realty  and  the  income  from  the  personalty.^* 


1  Bowker  v.  Bowkejr,  9  Cush.  519 ;  Fnrness  t).  Fox,  1  Cash.  184 ; 
^  jwper  V.  Scott,  8  P.  wms.  119 ;  Wilson  v.  Spencer,  3  P.  Wms.  612 ; 
Ernes  V.  Hancock,  2  Atk.  607;  HodRes  v.  Hawson,  1  Ves.  44.    Cy. 


Ager  V.  Pool,  Dyer,  371  b  t  I'urner  v.  Probyn,  I  Anstr.  60.    Apparently 
eontrat  Chandos  i*.  Talbot,  2  P.  Wms.  612,  Cox's  note. 

2  Huber  t'.  Mohn,  81  Hf.  J.  Eq.  432 ;  Crosier  r.  Bray,  S9  Hon,  121 ; 
Brown  v.  Hlggs,  4  Ves.  717.    Contort,  Harris  v.  Davis,  I  Colly.  C.  C.  416. 

3  Eisner  v.  Koehler,  I  Pemarest,  277. 

4  Wagner  v.  Wagner,  96  N.  Y.  164.    Cf.  Clark  v.  Clark,  10  S.  C.  845. 

5  Bell  V.  Towell,  18  8.  a  94. 

6  Crozler  v.  Bray,  89  Hun,  121. 

7  Stuart  v.  Wrey,  80  Ch.  Dlv.  807;  distinguishing,  Batsford  v. 
Kebbei,  8  Ves.  888.  Cf.  In  re  Bunn,  18  Ch.  Div.  247 ;  Viae  v.  Stoney,  2 
Dni.  <ft  Walsh,  689 ;  S.  C.  8  Dru.  <ft  War.  337. 
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8    In  re  Jacob's  Will,  20  Beav.  408;  Oosltiiff  v.  Gosling,  John. 

0    Md.  Bev.  Code  (1878),  art  50,  }  1891 

10  Oowen's  Appeal,  106  Pa.  St.  288.  An  to  the  aire  of  a  female  with 
respect  to  child-bearing,  see  Cooper  v,  Laroche,  17  Ch.  Div.  968. 

11  Grayson  v.  Tyler,  80  Ky.  358 ;  Grlffln  v.  Shepard,  40  Hun,  a% 

12  Bountree  r.  Rountree  (S.  C.  1887,  Apr.  19). 

13  This,  too,  although  by  the  provisions  of  the  will  there  has  been 
an  equitable  conversion  of  the  realty  into  personalty:  Andress* 
Estate,  14  Phlla.  240.  *  «-  -w 

14  Mayer  v.  Snow,  40  Ark.  125. 

15  Rogers  v,  Ross,  4  Johns.  Ch.  388 ;  Hobson  v.  Yanoer,  t  QnXL  TSL 

16  Hurford  V.  Haines,  67  Md.  24a 

{  178.  DevifM  held  to  vett,  notwitbitaading  apparent 
oontinge&oy. — The  courts  are  disposed,  wherever  it  is 
possible  without  violating  the  intention  of  the  testator, 
80  to  construe  the  provisions  of  a  will  &s  to  prevent  the 
title  to  real  estate  remaining  suspended  by  a  contin- 
gency, and  will  always  consider  the  title  as  vested 
rather  than  as  in  abeyance,  unless  the  will  plainly  indi- 
cate a  contrary  intent.^  And  the  vesting  of  bequests  of 
personalty  is  generally  regulated  by  the  same  rules  by 
which  devises  of  interests  in  real  estate  are  governed.* 
Even  where  a  legacy  is  apparently  contingent,  yet  if 
the  testator  direct  that  the  fund  be  tevered  from  his 
estate  immediately,  and  set  apart  for  tlie  benefit  of  the 
legatee,  the  title  thereto  will  vest.'  A  direction  to  exec- 
ntors  to  control  and  manage  the  estate  in  trust  for  the 
children  until  they  should  marry  worthy  persons  with 
the  consent  of  the  executors,  then  to  convey  the  prop- 
erty to  them  so  as  to  vest  in  them  the  absolute  title,  did 
not  make  marriage  with  consent  A  condition  precedent 
to  the  vesting  of  title,  but  only  a  condition  for  the  de- 
termination of  the  trust.  Therefore,  where  one  of  the 
daughters  died  before  marriage,  her  death  was  consid- 
ered to  have  terminated  the  trust  as  to  the  property 
bequeathed  to  the  executors  for  her  use,  and  a  will  by 
which  she  had  devised  her  estate  was  allowed  to  take 
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effect.^  A  testator  gave  his  estate  in  trust  for  his 
daughter,  the  trustees  to  apply  the  income  to  her 
maintenance,  and  when  she  should  arrive  at  the  age  of 
eigliteen,  or  should  be  married,  it  was  left  to  the  discre- 
tion of  the  trustees  whether  to  deliver  the  estate  to  her 
or  not.  If  she  should  die  before  eighteen,  there  was  a 
devise  over.  She  died  at  twenty-three,  unmarried,  tlie 
property  being  still  in  the  trustees*  possession  ;  and  it 
was  held  that  her  estate  had  vested  in  her,  and  there- 
fore passed  to  her  devisees.*  Where  a  devise  to  tlie 
testator^s  widow  is  made  for  life  or  during  widowhood, 
with  a  provision  that  if  she  marry  again  the  estate 
shall  pass  to  another,  the  devise  over  will  take  effect 
whether  the  widow's  estate  be  terminated  by  marriage 
or  by  death.'  Where  a  remainder  is  limited  in  <*  de- 
fault" or  "for  want*'  of  the  objects  of  the  preceding 
limitation,  these  words  mean  on  the  failure  or  termina- 
tion of  the  prior  estates,  and  do  not  render  the  ulterior 
estate  contingent  upon  the  event  of  such  prior  objects 
not  coming  into  existence.''  But  where  an  absolute 
estate  for  life  is  first  given,  and  a  devise  over  eng^fted 
thereon  to  talce  effect  on  the  marriage  of  the  life  tenant, 
the  conclusion  is  that  the  devise  over  is  not  to  take 
effect  unless  the  contingency  happens.'  Where  land 
was  devised  in  fee  with  remainder  over  to  take  effect  if 
the  first  devisee  should  die  before  he  married  or  had 
bodily  heirs,  it  was  decided  that  the  devise  over  took 
effect  upon  the  death  of  the  first  devisee  without  heirs, 
notwithstanding  his  having  married.' 

1  Willis  V.  Willis  (Ky.  1887,  Apr.  1) ;  Vason  t».  Estes  (Ga.  1887. 
Jan.  18) ;  Watkins  v.  Quarles,  23  Ark.  179 ;  Toms  v.  Williams,  41  Mich. 
652;  Pike  v.  Stephenson,  90  Mass.  188;  Ferson  v.  Dodgf't  23  Pick. 
287;  Onley  v.  Hull,  21  Pick.  311, 314 ;  Winslow  v.  Goortwln,  7  Met.  :«3  ; 
Richardson  v.  Wheatland,  7  Met.  171 ;  Shattuck  r.  8tedman,  2  Pick. 
4CS,  469  :  King  v.  KInsr,  1  Watts  A  8.  205;  Moore  v.  Lyons,  26  Wend, 
lia  ;  Collier's  Will,  40  Mo.  287 ;  McCall's  Appeal,  8«  Pa.  St.  254  ;  Booth 
r.  Booth,  4  Ves.  399 ;  West  v.  West,  4  Glff.  198  ;  Jones  v.  Mackilwaln, 
1  Buss.  220. 

2  Foster  v.  Holland,  56  Ala.  474, 480 ;  Ferson  v.  Dodge,  23  Pick.  287. 
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8  Ames  v.  Scudder,  11  Mo.  App.  168 ;  Saanders  v.  Vaatier,  Cralff 
A  P.  240;  Greet  v.  Greet,  5  Beav.  1*23 ;  Lister  v.  Bradley,  1  Hare,  10 ; 
Love  V.  L'Estranee,  6  B.  P.  C.  Toml.  69,  clt.  6  Ves.  248  ;  Thruston  v. 
Anstey,  27  Beav.  836 ;  Oddle  v.  Brown,  4  De  Gex  A  J.  185, 184 ;  In  re 
Rouse's  Estate,  9  Hare,  849 ;  Dundas  v.  Wolfe-Marray,  1  Hem.  A  M. 
425 ;  Pearson  v.  Dolman,  Law  R.  3  Eq.  315.  Cf.  Festlng  v.  Allen,  6 
Hare,  677 ;  Gotch  v.  Foster,  Law  B.  6  Eq.  811. 

4  Brazill  V.  Toner,  67  Iowa,  969. 

5  Weatherhead  v.  Stoddard,  58  Vt.  623. 

6  Thomson  v.  Ludlngton,  104  Mass.  193 ;  Hughes  v.  Bovd.  2  Sneed, 
612 ;  Chappel  v.  Avery,  6  Conn.  31 ;  Green  v.  Davidson,  4  Bazt  488 ; 
Ferson  v.  Dodge,  23  Pick.  287 ;  Whitney  v.  Whitney,  14  Mass.  88 ; 
Bates  V.  Webb,  8  Mass.  458 :  Parsons  t7.  Winslow,  6  Mass.  169 ;  Lux- 
ford  V.  Cheeke,  8  Lev.  125 :  Gordon  v.  Adolphus,  3  B.  P.  C.  Toml.  306 ; 
Brown  v.  C?utter,  Baym.  T.  427.  Cf.  In  re  Fry,  i  Vent.  203 ;  Jordan  v. 
Holkham.  Amb.  200 ;  Browne  v.  Hammond,  John.  210,  213 ;  Under- 
hill  V.  Boden,  2  Ch.  Dlv.  494. 

7  1  Jarman  on  Wilts,  800:  Ashley  v.  Ashley,  6  Sim.  358 ;  Doe  v. 
Dacre,  1  Bos.  <ft  P.  250 ;  Goodilght  v.  Jones,  4  Maule  db  8. 88 ;  Lewis  v. 
Waters,  6  East,  836. 

8  IJarman  on  Wins,  804.    ty.  Meeds  v.  Wood,  19  Beav.  215. 

9  Harwell  v.  Benson,  8  Lea,  844. 

§  174.  The  Bame  saljeot  continiiod. — Another  class  of 
cases  in  which  the  title  will  be  construed  to  vest,  not- 
withstanding expressions  of  seeming  contingency,  is 
where  a  testator,  after  giving  an  estate  or  interest  for 
life,  proceeds  to  dispose  of  the  ulterior  interest  in  terms 
which  literally  construed  would  seem  to  make  such 
ulterior  interest  depend  on  the  fact  of  the  prior  interest ; 
in  such  cases  it  is  considered  that  the  testator  merely 
uses  these  expressions  of  apparent  contingency  as  de- 
scriptive of  the  state  of  events  under  which  he  conceives 
the  ulterior  gift  will  fall  into  possession,  and  not  with 
the  design  of  making  the  vesting  of  the  posterior  gift 
depend  on  the  fact  of  the  prior  tenant  for  life,  happening 
to  live  to  become  entitled  in  possession.^  For  example, 
where  a  legacy  was  given  in  trust  for  the  testatrix's 
sisters  and  their  children,  and  after  the  deaths  of  both 
sisters  and  their  children,  if  any,  the  interest  to  be  pay- 
able to  her  brother-in-law,  during  his  life,  and  from  and 
after  his  decease,  *'  in  case  he  should  become  entitled  to 
such  interest,"  then  over  to  some  cousins ;  although 
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the  brother-in-law  died  during  the  lifetime  of  the  testa- 
trix's sisters,  it  was  held  that  the  gift  to  the  cousins  took 
effect,  their  estate  not  being  contingent  upon  the  brother* 
in-law  having  become  entitled  to  tlie  interest  on  the  leg- 
acy ;  the  court  adding  that  it  was  doubtful  whether  the 
brother-in-law  would  live  to  become  entitled  to  the  pay- 
ment of  the  interest ;  that  the  testatrix  giving  the  capi- 
tal over  after  his  death,  recollected  that  he  might  not 
live  to  take  the  interest,  but  provided  that  in  case  he 
did  live,  his  death  should  be  the  period  at  which  the 
cousins  were  to  take.'  The  simplest  illustration  of  this 
rule  is  in  the  case  of  a  limitation  to  A  for  life,  remainder 
to  B  for  life,  and  upon  the  decease  of  B,  if  A  be  dead, 
then  to  C  in  fee.  Here  the  limitation  to  C  is  apparently 
made  contingent  on  the  event  of  A's  dying  in  the  life- 
time of  B.  Nevertheless,  inasmuch  as  the  condition  of 
A's  death  is  an  event  essential  to  the  termination  of 
the  interest  previously  limited  to  him,  the  court  reads 
the  devise  as  if  it  were  to  A  for  life,  remainder  to  B  for 
life,  and  on  B's  death,  subject  to  A*s  life-interest,  if  any, 
to  C  in  fee.  Accordingly,  "tlie  true  way  of  testing 
limitations  of  that  nature  is  this :  can  the  words  which 
in  form  import  contingency  be  read  as  equivalent  to 
•subject  to  the  interests  previously  limited?'"'  "It 
was  at  one  period  doubted,"  says  Jarman,  "whether  a 
devise  to  a  person  after  payment  of  debts  was  not  con- 
tingent until  the  debts  were  paid ;  but  it  is  now  well 
established  that  such  a  devise  confers  an  immediate 
vested  interest,  the  words  of  apparent  postponement 
being  considered  only  as  creating  a  charge."  * 

1  1  Jarman  on  Wills,  80fl :  Webb  v.  Hearing,  Oro.  Jac  415 ;  Pear- 
sail  V.  Simpson,  15  Ves.  29 ;  Massey  v.  Hudson,  2  Mer.  130. 

2  Pearsall  v.  Simpson,  16  Ves.  29.     Cf.  Edj^worth  v.  'ExlgyroHh., 
Law  R.  4  H.  L.  35 ;  Leadbeater  v.  Cross,  2  Q.  B.  Dlv.  IS. 

3  Maddlson  v.  Chapman,  4  Kay  &  J.  719 ;  1  Jarman  on  Wills,  800. 

4  1  Jarman  on  Wills,  820 ;  Barnardlston  v,  Carteri  1  P.  Wms,  SOt^ 
fOd ;  Bagshaw  v.  Spencer,  1  Ves.  112. 
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i  175.  The  eAot  of  an  intermediate  gift.— There  are 
other  oases  in  which  devises  may  vest,  notwithstanding 
words  of  neeming  contingency.  As  where  a  testator  de- 
vises land  to  trustees  until  a  devisee  shall  attain  major- 
ity, and  if  or  when  he  shall  attain  that  age,  then  to  him 
in  fee,  this  is  construed  as  conferring  on  him  a  vested 
estate  in  fee-simple,  subject  to  the  prior  chattel  interest 
given  to  the  trustees,  and  consequently  on  the  death  of 
the  devisee  under  the  prescribed  age,  the  property  de- 
scends to  his  heir  at  law,  although  it  is  quite  clear  that 
a  devise  to  one,  t/  or  when  he  shall  attain  the  age  of 
twenty-one,  standing  isolated  from  the  context,  would 
confer  a  contingent  interest  only.^  The  same  rule  pre- 
vails with  respect  to  legacies  of  personal  estate,  when 
an  intermediate  estate  is  first  given  to  a  parent,  guardian, 
or  trustee,  for  the  benefit  of  the  legatee,  the  words 
**  when  "  and  "  after  **  being  considered  merely  descrip- 
tive of  tiie  time  when  he  shall  be  let  into  possession  of 
the  fund.'  It  matters  not  whether  the  prior  interest 
was  created  for  the  benefit  of  the  ulterior  devisee,  or  for 
another.  '*  The  material  fact,  and  that  which  constitutes 
the  special  characteristic  of  this  class  of  cases,  is  that 
there  is  a  prior  interest  extending  over  the  whole  period 
for  which  the  devise  in  question  is  postponed.  It  is 
therefore  in  efifect  a  devise  of  the  whole  estate  inatanter 
to  "  the  remainderman,  **  with  the  exception  of  a  partial 
interest  carved  out  for  some,  no  matter  what  purpose."* 
8o  in  regard  to  personalty,  it  is  immaterial  whether  the 
prior  interest  was  created  for  the  benefit  of  the  ulterior 
legatee  or  not.^  And  if  it  is  provided  that  the  income 
shall  l>e  accumulated  until  the  time  of  payment  arrives, 
the  estate  will,  nevertheless,  vest  immediately.* 

I  1  Jarman  on  Wills,  80R,  and  casra  cited;  Pecbln's  Estate,  13 
Plilla.  »2A,  &» ;  Crawford  t'.  Ford,  7  W.  N.  532 ;  Alexander  v.  Alexan- 
d'^r,  16  Com.  B.  5) ;  Andrew  v.  Andrew,  I  Ch.  DIv.  417.  Bee,  however, 
Phlppg  V.  Ackers,  9  Clark  A  F.  581 ;  Tapscott  v.  Newoomho,  6  .Irr. 
755 ;  Slmmonds  v,  Cock,29  Beav.  455 ;  Ck)lUer'8  Will,  40  Mo.  267 ;  Ever- 
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ett  t'.  Motint,  22  Go.  323 ;  Scott  v.  TiOi^an.  23  Ark.  352 ;  Meyer  v.  Elsler, 
2.)  Md.  32 ;  Rivera  v.  Frlpp,  4  Rich.  Eq.  276 ;  Roome  v.  Phillips,  24 
N.  Y.  465;.  Cowclln  v.  Perry,  11  Pick.  «»;  Livingston  v.  Greene.  52 
N.  Y.  118 ;  Hancock  v,  Titus,  39  Miss.  224 ;  Lowe  v.  Barrett,  38  Miss. 
329 ;  Boraston'b  Case, 3  The  Reporter,  19:  Manfleld  v.  Dugard^l  Zq. 
Caa.  Abr.  195;  Morris  v.  Underdown,  wUies,  233 ;  1  Jarman  on  Wills, 
806,  and  cases  cited.    Cf.  Colt  v.  Hubbard,  33  Conn.  28L 

2  Green  v.  Green,  86  N.  C.  546, 549 ;  Branson  v.  Wilkinson,  7  Ves. 
421. 

8  1  Jarman  on  Wills,  806 ;  ColUer's  Will,  40  Mo.  287, 323 ;  Rivers  r. 
Fripp,  4  Rich,  Eq.  276  ;  Mining  t'.  Batdorf^  A  Barr.  60:i;  Ackcrman  r. 
Gorton,  67  IS'.  Y.  63 ;  Roome  v.  Phillips,  24  W.  Y.  463 ;  J^anforth  v.  Tal- 
bot, 7  Mon.  B.  62': ;  Thrasher  v.  Ingram,  32  Ala.  645 ;  Watklns  v. 
Quarles,  23  Ark.  17^ ;  Harris  v.  Alderson,  4  Bneed,  250 ;  Linton  v.  Lay- 
cock,  3J  Ohio  St.  128. 

4  Stuart  t;.  Spauldlng.  30  Hun,  21,  24 ;  Collier's  Will,  40  Mo.  227, 
823 ;  C'lancpy  v.  Deckey,  2  Hawks,  614 ;  Perry  v.  Rhodes,  2  ^lurph. 
140 ;  Bedell  v.  Guyon,  12  Hun,  3^  ;  Betts  v,  Betts,  4  Abb.  N.  C.  317. 

5  Tayloe  v.  Mosher,  29  Md.  443, 452.  So,  also,  where  the  direction 
Is  to  keep  the  estate  together  (Clancey  v,  Dickey,  2  Hawks,  514) ;  cr 
to  divide  upon  the  death  of  the  widow :  Muhlenberg's  Appeal,  1C3 
Pa.  St.  587. 

S  176.  The  eSdct  of  a  gift  over. — An  intention  to  con- 
fer a  vested  interest  may  be  inferred  also  from  a  gift 
over  in  a  certain  event.  Although  there  is  no  doubt 
that  a  devise  to  a  person  "at,"  or  "when,"  or  "if,"  he 
shall  attain  a  certain  age,  would  be  contingent  if  stand- 
ing alone,  "  yet  if  it  be  followed  by  a  limitation  over  in 
case  he  die  under  the  designated  age,  the  devise  over  is 
considered  as  explanatory  of  the  sense  in  which  the 
testator  intended  the  devisee's  interest  in  the  properly 
to  depend  on  his  attaining  the  specified  age,  namely, 
that  at  the  age  it  should  become  absolute  and  indefeasi- 
ble ;  the  interest  in  question,  therefore,  is  construed  to 
vest  instanter,^^  ^  For  a  gift  over  in  anyone  event  al- 
ways helps  the  construction  that  until  that  event  hap- 
pens the  legacy  is  vested."  *  This  rule  of  construction 
seems  to  be  applied  to  legacies  of  personal  property  as 
well  as  to  devises  of  real  estate.' 

1  1  Jarman  on  Wills,  803;  In  re  Cogswell,  4  Demarest,  248; 
Withers  t).  Sims,  80  Va.  651 ;  Roake  v.  Nowell,  1  Maule  <ft  S.  8:.7 ; 
Hunt  V.  Moore,  14  East.  601 ;  Roome  v.  Phillips,  24  N.  Y.  465 ;  Raney 
V.  Heath,  2  Put.  &  H.  219 ;  Hughes  t'.  Hughes.  12  Mon.  B.  117 ;  Ecf- 
words  V.  Hammond,  3  Lev.  1'12  ;  Murkia  v.  Philllnson,  3  Mylie  &  K. 
a>7 ;  Peyton  v.  Bury,  2  P.  Wma.  626 ;  Smlthers  v.  WlUock,  9  Ves.  2C3. 
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14C)i.  IHt.GD;  dlntlnjculsblnK.Foiii,  Foi,Lai> 
.413;  Whliiler  ti.'BrenirlilKe,L»w  R.  s'tq,  ral; 
L  10  feq.  £01 ;  In  re  TlionHoir"  Trusls,  Uir  R.  11 
0'i:>Llaghan.2  Mad.  Ml;  I>bip[>s  i>.  WlUlnm*.  a 
.imley,  ]fl  Vfi.  t:)l ;  Jackson  i:  MajDribanka,  13 
anner  v.  Scudamoie,  3  Boa.  A  P.  ifj;  ITli^e  i. 

lis,  en  1  PIMt  V.  SlntDo.  37  Ohio  SL  U3 ;  Ppsnira 


J  177,  Tha  BAot  ef  tha  word  "p»y»blB."— A  bequest 
'•payable,"  or  "to  be  paid"  t<>  a  person  "at"  or 
"when"  he  Bholl  atUtin  a  t^rtain  af^e,  or  at  the  end  of 
any  other  certain  determinable  time,  is  construed  to 
have  been  intended  to  conrer  upon  him  a  vested  Inter- 
est immediately  upon  the  death  of  tiie  testator,  which 
shall  be  transmissible  to  bia  executor  or  administrator ; 
for  tlie  words  "payable  "or  "to  be  paid  "are  supposed  to 
eliminate  the  factor  of  time  from  the  gift  itself,  and  to 
canso  It  Co  attach  lo  the  enjoyment  of  poabexsion  merely.' 
Directions  (or  a  division  or  distribution  at  a  future  time, 
added  to  agiftwiiich  without  tliem  wouidconferan  im- 
mediate interest,  do  not  postpone  the  vesting;*  and  ft 
matters  not  wiiethur  tlie  direction  lo  pay  or  the  words 
of  division  precede  those  of  the  bequest  or  follow  them.* 
Thus,  where  a  bequest  was  made  to  n  Io<:;atee  "if  lie 
shall  arrive  at  the  a^  of  twenty  .vears,  then  to  tw  paid 
over  to  him  by  my  executor,"  his  interest  was  vested 
and  not  contincent  npon  his  attaining  mnjority.*  "It 
would  seem."  says  Jarman,  "that  wlierc  the  only  gift 
js  in  toe  nirectlon  to  pay  or  distribute  at  a  future  age, 
the  case  Is  not  to  be  ranked  with  those  in  »'hlch  tbepay- 


{  177  IiAPBED  LEOACIEB  A 

ment  ordlatribntion  onljls  deferred,  but  Is  one  In  wbioh 
time  is  of  tba  essence  of  the  gift."'  Whei«  the  gift  i9 
not  made  in  express  terms,  bat  Is  to  be  inferred  from  a 
i^lause  which  provides  for  the  fund  being  kepi  until  cer- 
tain persons Kttainaspectfled age, aod  Ihen distribnCed, 
titue  Is  of  the  essence  of  the  f^ft,  and  the  estate 'will  not 
vest  nntll  the  expiration  of  the  period  named.*  If  the 
words  "payable  "or  "lobe  paid  "  are  omitted,  and  tlie 
legacy  be  given  "at"  a  certain- ime,  or  "if,"  "when," 
"  In  case,"  or  "  provided  "  the  legatee  attain  a  designated 
age,  orlo  any  other  definite  future  time,  his  right  to  the 
enjoyment  of  the  bequest  will  depend  upon  his  being 
alive  at  that  time,  and  if  he  die  in  the  interim  his  repre- 
sentatives will  not  be  entitled  to  receive  the  legocjr  )n 
his  stead.' 


lis,  »Sa.  clUna,  Leake  o.  Boblnaon,  t  Uer.  MS; 

lerjS  Yoniiae  A  C.  Cb.  W5 ;  Bgudliloii  v.  jWm, 
I.  Mower/lB  Bmv.  acs  :  UanUnpr  v.  81»tPr,  li 
mb,  Law  B.  t  Eq.  373 ;  Ford  g.  BawUtu,  I  Sun- 
Is,  MHnn,  123. 

tli,4m:  CuMWFll  n. 

^%rti 

(>!TU(iiiMi,aMTliieAI£.28»i  BtwUi'v.  Sootb,!  Ves.^1  Ui 
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Winter,  3  Ves.  296 ;  Batsford  v.  Kebbell,  8  Ves.  363 ;  Bntctaer  v.  Leacb, 
5  Beav.  392;  Onslow  v.  South,  1  £q.  Caa.  Abr.  293,  pi.  6;  Cruse  v. 
Barley,  3  P.  Wms.  20 ;  In  re  wranff ham's  Trust,  1  Drew.  <ft  8.  3S8 ; 
Smell  V.  Dee^  Salk.  415 ;  Bruce  v.  Cnarlton.  13  Sim.  6&  Cf.  Bromley 
V.  Wright,  7  Hare,  339. 

i  178.  The  eflbct  of  a  beqneit  of  intermediate  ineome.— 
But  althoagh  by  the  use  of  the  word  "  when,"  or  by  the 
peculiar  phraseology  of  the  will,  it  might  be  inferred 
that  the  vesting  of  the  title  was  intended  to  be  made 
conditional  upon  the  legatee's  living  to  the  specified 
time,  yet  if  the  testator  directs  the  interest  or  income  of 
the  legacy  to  be  applied  for  the  benefit  of  the  legatee,  it 
will  overcome  this  presumption,  and  the  princix.)al  will 
be  deemed  to  have  vested.^  The  reason  of  this  rule 
seems  to  be,  that  inasmuch  as  interest  is  a  payment  of 
money  in  consideration  of  the  forbearance  of  a  creditor 
to  demand  the  payment  of  a  principal  sum  to  whicli  he 
has  a  right  or  title,  the  direction  that  the  interest  be  paid 
the  legatee  is  an  indication  by  the  testator  that  he  in- 
tended to  confer  upon  the  legatee  an  absolute  title  In  the 
principal,  yet  at  the  same  time  to  purchase  his  forbear- 
ance to  demand  immediate  payment  thereof,  which 
otherwise  he  would  be  entitled  to  do.  Accordingly,  an 
allowance  for  maintenance  of  a  sum  less  than  the  inter- 
est, or  a  discretion  given  to  trustees  to  pay  for  the  lega- 
tee's support  so  much  of  the  income  as  they  may  think 
fit,  does  not  effect  a  vesting  of  the  principal.^  And  even 
if  an  allowance  for  maintenance  may  chance  to  equal  in 
amount  the  interest  or  income  from  the  legacy,  it  does 
not,  unless  it  be  given  as  interest^  effect  a  vesting  of  title 
to  the  principal ;  for  the  annual  allowance  being  fixed 
and  not  liable  to  increase  or  diminish  with  the  fluctua- 
tions of  income  from  the  fund,  Is  a  separate  and  distinct 
gift,  and  cannot  be  regarded  as  given  in  consideration 
of  the  forbearance  of  the  legatee  to  demand  payment  of 
the  principal  fund.^  And  wherever  the  gift  of  interest 
Bkacu  Wills.— 29. 
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or  maintenance  is  distinct,  and  the  direction  is  to  pay  or 
transfer  the  principal  sum  at  the  specified  time  upon 
the  condition  named,  the  lep^acy  is  contingent.^  But 
the  effect  of  a  direction  that  the  interim  income  be  paid 
to  the  legatee  is  not  varied  by  the  mere -addition  of  the 
words  *'  for  his  maintenance,"  where  there  is  no  reason 
to  suppose  that  the  testator  intended  less  than  the  whole 
income  to  be  so  paid.^  A  gift  of  the  interest  operates  to 
vest  the  legacy  as  well  wlien  it  is  to  a  class  as  when 
it  is  to  an  individual,  provided  that  each  member  of  the 
dass  has  a  distinct  title  to  the  intere$*t  of  his  own  share.' 
**But  where  the  interest  is  given  as  a  common  fund  for 
the  maintenance  of  all  the  members  of  the  class,  until 
all  have  attained  the  prescribed  age,  it  does  not  vest  the 
legacy."  ^  The  inference  from  a  gift  of  interest  may  be 
entirely  overthrown  by  an  expression  of  a  contrary  in- 
tention in  the  will,^  or  by  the  payment  of  the  interest 
itself  being  clearly  made  to  depend  upon  the  same  con- 
tingency as  the  principal.'*  Where  the  interest  given  is 
not  to  the  legatee  himself,  but  is  expressly  disposed  of 
to  another,  his  title  is  in  the  nature  of  a  remainder,  and 
will  vest  immediately .1®  But  a  legacy  given  to  a  de- 
scendant of  the  testator,  the  interest  thereon  to  be  paid 
to  the  legatee^s  father  during  his  life,  has  been  held  to 
lapse  by  the  death  of  the  legatee  before  the  testator,  and 
the  father *s  claim  for  interest  to  be  thereby  destroyed." 
A  bare  direction  that  the  interest  be  accumulated  and 
added  to  the  principal  does  not  suspend  the  vesting .^^ 
If  only  so  much  of  the  interest  be  given  as  is  necessary 
for  the  maintenance  of  the  legatee,  and  the  legacy  after- 
wards lapse,  the  unapplied  surplus  will  of  course  follow 
the  principal."  Where  power  was  given  to  trustees  in 
their  discretion  to  devote  the  whole  principal  to  the  use  of 
a  legatee,  to  whom  the  interest  thereon  had  been  left  for 
life,  with  remainder  over  to  another,  and  the  first  bene- 


flclBr^r  died  during  the  lire  al  the  testator,  the  renutiii- 
derman  took  upon  the  death  ol  the  testator,  uiialfeated 

by  the  power  given  tlie  trustees, i'  A.  gi.'t  of  interwst  for 
the  wlioleof  the  Id  termed  isle  time  may  be  Inferred  from 
a  direction  as  to  its  appLication  duringjc  a  porlloD  uf  tt." 
Under  the  stalutoa  of  Maasacbusetta  and  X^utalaiia, 
Where  an  annuity,  nr  the  Interest,  une,  rent,  or  Income 
of  property,realorpersoniiI,isglTenby  will  tea  person 
or  in  truat  for  him  for  life,  or  nnlil  the  happening  of  a 
contingent  event,  he  is  entitled  to  the  enjoyrneut  thereof 
from  and  after  the  death  ol  the  testator,  unless  othet- 
wiae  provided  in  the  wUl." 


will  lams,  41  meh. 
.I.oiutr,Il{:lirUT. 


Ton.  t.'  Foi,  Law  it.  19  £q.  SSa.  ' 

i  I  Jarmitn  on  WlllaOth  Ene.  ed.j.imi  VfUaao  v.  Hares, (Kylna 
«  C.  KS ;  Llveiey  t>.  Llvewy.  X  Bub*.  MJ. 

g  lUACHD  IP.  Webaiep,  IB  Ch.  DIv.  41 ;  Ho«tb  v.  Hoath,  t  Bro, 
O.  C.  1 

S   Id  re  Grove's  Trusts,  I  Olff.  5n. 

T  I  Jarmsn  Wills,  SIS,  we;  Loyfl  p.  LoTd,  3  Kay  *  J.  M;  Vorley 
«.  Rlchardaun,  §  De  Uei,  M.  A  O.  lH,  liu,  Iw ;  In  re  Uunt«r^  Truau, 

a   m  laBolley'i  Estate,  llJur.K.S.S4T. 

m :  Chaooe  r.  Chance.  i«  Beav.  SW  "^ibl  i/.'lifXlii,  i'siin' A  St. 

.  10   Lsnei'.aoviHf.7Ves.Hv    CT.  Borasion*  Caae.aCoke.ia.    0»- 
Ira,  ■  dktuni  In  LaxtOU  v.  Eedle,  U  Beuv.  HO. 
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U  Oook  V.  Lannlng,  40  N.  J.  Eq.  89B. 

12  1  Jarman  on  WlUs,  848  :  Stretch  v.  Watklns,  1  Madd.  268 ;  Blease 
V.  Bttrgh,  2  Uetkv.  23fi ;  Joaselyn  t«.  Josselyn,  9  Blm.  63  ;  Bull  v.  Johus, 
Tarn.  618 ;  Oppenhelm  v.  Henry,  10  Hare,  441. 

13  In  re  Sanderson'*  Trnsta,  8  Kay  A  J.  507. 

14  Sauter  v,  Muller,  4  Demarest,  889. 

15  Davlet  v.  Fisher,  5  Beav.  201 :  Tatham  v.  Vernon,  29  Beav. 
604. 

16  MaAS.  Pnb.  Stats.  (1882)  ch.  136,  {  24  :  La.  Bev.  Civ.  Code  (1875), 
(  1631. 

J  179.  The  mle  wliere  poBiMsion  ii  postponed  for  tlie  con- 
venianoe  of  the  eitate. — With  respect  to  legacies  payable 
out  of  real  estate,  the  rule  is,  that  if  the  time  of  payment 
be  postponed  with  reference  to  the  circumstances  or 
condition  of  the  legatee,  as,  for  example,  until  he  attain 
a  specified  age,  or  until  he  should  marry,  the  vesting  of 
the  title  is  contingent,  and  the  legacy  will  lapse  if  the 
beneficiary  die  before  the  time  of  payment  arrives,^ 
notwithstanding  that  interest  be  given  in  the  interim.' 
But  where  the  payment  is  postponed  with  respect  to 
the  convenience  of  the  person  charged  with  the  legacy, 
or  on  account  of  the  circumstances  of  the  testator's 
estate,  irrespective  of  the  age,  condition,  or  circum- 
stances of  the  legatee,  the  title  will  vest,  and  the  legacy 
must  be  paid  to  the  executor  or  administrator  of  the 
legatee,  if  be  be  dead  at  the  time  of  payment.*  For  in- 
stance, the  vesting  is  not  deferred  where  payment  is 
postponed  until  the  testator's  debts  are  satisfied,*  or  his 
assets  realized,^  or  an  outstanding  seourity  gotten  in,< 
or  until  certain  property  be  sold,^  or  until  money  di- 
rected by  the  will  to  be  laid  out  in  the  purchase  of  land 
is  so  laid  out.*  Likewise  a  provision  directing  that 
none  of  the  devises  or  legacies  shall  be  executed  or 
take  e£fect  until  a  certain  hall  shall  be  completely 
finished  and  paid  for  out  of  the  estate,  was  considered 
not  to  suspend  the  vesting,  but  only  the  payment  of 
ti]6  legacies  and  devises,'   So  where  a  testator  made  a 
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bequest  of  the  rents  and  profits  of  land  to  his  widow  for 
the  maintenance  of  herself  and  an  infant  son  during 
her  life  and  the  minority  of  the  latter,  with  the  pro- 
vision that  thereafter  the  property  should  be  divided 
equally  among  the  testator's  children,  the  will  was  held 
to  convey  a  vested  remainder  to  the  children.*'  Again, 
a  testator  after  giving  the  use  of  his  property  to  his 
wife  continued,  ^*  at  the  death  of  my  said  wife,  or  at  such 
time  as  she  shall  marry  again,  I  give  and  bequeath 
to  my  son  one  thousand  dollars,*'  it  was  held  that  the 
bequest  vested  in  the  son  at  the  testator's  death,  and 
did  not  lapse  by  Veason  of  his  dying  before  the  death  or 
marriage  of  the  widow  of  the  testator  J*  But  where  an 
estate  was  devised  to  trustees  with  directions  to  pay 
certain  annuities,  and  after  the  final  cessation  thereof 
to  make  distribution  of  the  estate,  it  was  decided  that 
no  title  vested  in  the  distributees  until  the  appointed 
timeJ^  "Although  the  time  of  payment  may  appear 
to  be  fixed  with  a  view  to  the  convenience  of  the  estate, 
for  instance,  six  months  after  the  death  of  an  annuitant, 
yet,  if  the  direction  be  to  pay  at  that  time  to  the  legatees, 
*  or  such  of  them  as  shall  be  then  living,'  it  is  clear  that 
the  representatives  of  one  who  dies  before  the  annuitant 
cannot  claim  a  share  in  the  fund ; ""  and  again,  a  be- 
quest **from  and  after  the  death  of"  another,  annexes 
the  time  to  the  gift  itself,  and  is  not  a  postponement  of 
payment  only.**  A  provision  tiiat  in  case  the  legatees 
should  die  before  the  "final  division"  of  the  estate 
their  shares  should  go  over  to  their  children,  was  con- 
strued to  mean  the  period  of  a  year  from  the  death  of 
the  testator,  although  the  estate  had  not  then,  as  a  mat- 
ter of  fact,  been  fully  realized  and  distributed,  and  ac- 
cordingly the  shares  of  two  legatees  who  died  more 
than  a  year  after  the  testator  yet  before  the  actual  final 
division  were  held  not  to  go  over,** 
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existence  of  the  legatee  at  a,  designated  time  ia  a  part  of 
the  contingenny,  and  he  dies  before  that  time,  the  title 
In  the  estate  cannot  descend  to  liis  representatives  or 
heirs ; '  and  If  assigned  by  bim,  hia  assignee  will  tAk* 
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the  title,  subject  to  the  contingency  of  the  legatee  dying 
before  the  designated  time.^  Thus,  under  a  devise  to  a 
woman  for  her  life,  and  at  her  death  to  her  children 
**  who  may  be  then  living,''  no  estate  vests  in  a  chUd 
dying  before  its  mother.'  So  where  a  testator  devised 
land  to  a  daugliter  for  life,  and  after  her  death  to  her 
children  and  their  heirs,  share  and  share' alike,  and  in 
case  either  of  the  children  of  his  daughter  sliould  die 
Ijefore  her,  leaving  surviving  issue,  providing  that  such 
issue  should  take  the  parent's  share,  it  was  decided  that 
only  the  daughter's  children,  or  the  children  of  her  de* 
ceased  children  who  were  living  at  the  time  of  her  death, 
were  entitled  to  share  in  the  remainder ;  and  that  chil- 
dren of  the  daughter  who  died  in  her  lifetime  without 
leaving  issue  had  no  vested  interest  which  might  be 
transferred  or  descended  to  heirs.^  In  Michigan,  how- 
ever, it  is  held  that  where  a  testator  gave  a  life  estate  to 
his  widow,  with  a  provision  that  upon  her  decease  the 
property  should  be  divided  between  his  "surviving 
children,"  the  title  vested  in  all  the  children  who  sur- 
vived their  father's  death,  and  that  the  heirs  of  any 
child  who  died  before  the  widow  were  entitled  to  the 
share  of  their  ancestor.^  And  the  same  rule  is  laid  down 
in  that  State,  even  when  the  gift  over  is  to  those  children 
who  may  bo  living  **at  the  time  of  the  decease  of"  the 
life  tenant. <^ 

1  Ronndtree  v.  Ronndtree  (S.  C,  1887,  Apr.  10) ;  Wlnslow  v.  Gooa- 
win,  7  Met.  363 ;  White  v.  Rowland,  67  Ga.  M6 ;  Vanderburgh  v. 
HolUngrshead,  1  McCart.  32 ;  Ta>'lor  v.  Meador,  66  Ga.  230 ;  Robinson's 
Estate,  1»  Phlla.  290;  Colby  v.  Duncan,  139  Mass.  398.  Cf.  Cheney  v. 
Teese,  108  lU,  473. 

2  Putnam  v.  Story,  183  Mass.  20.5 ;  Dunn  v.  Sargent,  101  Mass.  338. 
Of.  Dodd  V.  Winshlp,  144  Mass.  461, 465. 

8  Teets  v.  Welse,  47  N.  J.  L.  IM  ;  White  v.  Rowland,  67  Ga.  54d.  Cf. 
Davidson  v.  Koehler,  76  lud.  396. 

4  Brynes  v.  Laba^rh,  523, 526,  citing,  Doe  v.  Consldlne,  6  Wall.  458 ; 
In  re  Ryder,  11  Paige,  185;  Sheridan  v.  House,  4  Keyes,569;  Moore  v, 
Littel.  41  N.  Y.  m ;  Kelao  v.  Lorillard,  85  N.  Y.  177 :  Nodlne  v.  Green- 
field, 7  Paige,  .'vl4;  De  Peyster  v.  Clendpning,  8  Paige,  205;  Kaiie  «. 
Aster,  5  Sand.  469 ;  Smith  v.  Scholtz,  68  N.  Y.  41. 
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6   Porter  v.  Porter,  50  Mich.  456, 460. 
tf   Rood  V.  Hovey,  SO  Mich.  385. 

§  181.  DyiBg  *<  without  issnei"  constmed. — It  fre- 
quently happens  that  testators,  after  making  a  devise 
or  legacy  in  absolute  terms,  add  thereto  a  provision  that 
hi  the  event  of  the  legatee  or  devisee  dying,  the  prop- 
erty shall  pass  to  certain  other  persons,  or  sink  into  the 
residue  of  the  estate.  Such  references  to  the  death  of 
the  legatee  are  generally  construed  to  relate  to  his  so 
dying  before  the  death  of  the  testator,  the  intention  of 
the  maker  of  the  will  being  presumed  to  be  only  to  pro- 
vide for  the  destination  of  the  property  in  the  event  of 
lapse.  Accordingly,  if  the  legatee  or  devisee  survive 
the  testator,  the  title  will  vest  immediately,,  and  if  he 
should  afterwards  die  without  issue,  it  will  pass  to  his 
personal  representatives  or  heirs,  and  the  gift  over  will 
not  take  effect.^  Thus,  a  testator  bequeathed  his  resid- 
uary personalty  in  trust  for  the  children  of  a  certain 
person,  to  be  divided  equally  between  them,  with  the  di- 
rection that  **  in  case  of  the  decease  of  either  of  them  leav- 
ing a  family,  then  such  share  as  the  parents  would  have 
taken  shall  be  equally  divided  amongst  the  children  of 
such  deceased  parents;**  and  it  was  decided  that  the 
testator  referred  to  the  death  of  the  legatees  during  his 
lifetime,  and  that  those  who  survived  him  took  abso- 
lutely, while  the  children  of  one  legatee  who  died  l^e- 
tween  the  date  of  the  will  and  the  death  of  the  testator 
took  the  share  which  their  parent  would  have  had.'  So 
where  there  was  nothing  in  a  will  to  indicate  an  inten- 
tion to  limit  the  estates  given  to  the  lives  of  the  legatees 
except  a  bequest  over  in  the  event  of  death  without  issue, 
and  in  other  parts  of  the  will  there  were  frequent  desig- 
nations of  a  life  estate  in  appropriate  terms,  the  death 
without  issue  was  considered  to  refer  to  the  legatees  so 
dying  during  the  lifetime  of  the  testator,  and  upon  their 
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surviving  him,  they  took  an  absolute  estate^'  Again, 
where  a  will  provUed  that  in  case  of  any  one  of  the 
legatees  dying  in  the  lifetime  of  the  testatrix,  his  issne 
should  take  the  share  which  their  parent  would  have 
hadf  and  one  of  the  legatees  was  dead  when  the  will  was 
made,  of  which  fact  the  testatrix  was  aware  before  her 
decease,  it  was  held  that  the  children  of  the  deceased 
legatee  oould  take>  It  is  provided  by  statute  i n  Georgia, 
that  words  of  survivorship  refer  to  the  death  of  the 
testator  in  order  to  vest  remainders,  unless  a  manifest 
intention  to  the  contrary  appear.^  The  rule  that  a  gift 
over  upon  the  death  of  a  legatee  refers  to  his  dying  in 
the  testator's  lifetime  has  been  applied  in  the  caso  of  a 
legatee  and  the  testator  being  drowned  on  the  same 
vessel,  where  there  was  nothing  to  show  which  was 
the  survivor ;  and  the  deceased  legatee  not  being  shown 
to.  have  died  before  the  testator,  the  gift  over  did 
not  take  effect,  but  fell  into  the  residue  of  the  tes- 
tator's estate.*  But  where  it  was  provided  that  if  a 
devisee  should  die  before  me^ority  without  issue  then 
living^  the  property  should  go  Into  the  testator's  residue, 
the  devise  over,  it  was  held,  should  take  effect,  whether 
the  first  taker  survived  the  testator  op  not  J  And  where 
an  absolute  estate  is  first  given,  and  then  follows  a  gift 
over,  if  the  devisee  "  die  without  heirs,"  the  remainder 
ccttitinues  contingent  until  the  death  of  the  first  devisee 
without  leaving  children,' 

1  Vanderzee  v.  Blnfferland,  108  N.  Y.  47  5  8.  C.  8  Am.  Prob.  Rep, 
«1 ;  Beams  v.  Spann  (S.  C.  1887,  Apr.  2) ;  Bailey  v.  Ross,  8fl  Ga. 
854 ;  Vaughn  r.  Cator,  8S  Tenn.  H02 ;  Leonard  v.  Klngsland,  12 
Daly,  485;  Baker  v.  McGrew,  41  Ohio  St.  113:  Brlgga  v.  Shaw.  9 
Allen,  517  ;  Howe  v.  Plllans,  2  Mylne  <ft  K.  20.  But  see  In  re  N.  Y. 
L.  A  W.  Ry.  Co.  105  N.  Y.  89.  "Dying  without  issue"  was  con- 
strued  to  refer  to  so  dying  during  the  life  of  the  first  taker  in 
the  case  of  a  gift  In  remainder  in  Fitawater's  Appeal,  94  Pa. 
at.  141.  Cf.  Snyder'8  Appeal,  95  Pa.  St.  174.  In  Miller  «.  MoBlain, 
98  N.  Y.  517,  It  wa«  held  to  refer  to  so  dying  before  the  time  of 
distribution. 

2  Cherry  v.  Llugwood,  lo  Ch.  Dlv,  470;  Peard  v,  Morten,  35  Ch. 
DIV.  8W« 
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8  Co«  V.  James,  54  Conn.  511,  dtlng,  Phelps  v.  Robbing,  40  bonn. 
250 :  White  V.  White,  52  Conn.  518 ;  1  Jarman  on  Wills,  782. 

4  In  re  Lucas'  Will,  17  Ch.  Dlv.  788,  following.  In  re  Pdtter's 
Trusts,  Law  R.  8  Eq.  62.  Ormtra,  Wigden  v.  Mello,  23  Ch*  Dlv. 
737. 

5  Oa.  Code  (1882),  H  2209, 2807 ;  Vason  v.  Estes  (Oa.  1887,  Man  22). 

6  Elliott  V.  Smith,  22  Ch.  Dlv.  238. 

7  Bretton  v.  Thornton,  112  U.  S.  626, 

8  Cowan  v.  Well?.  5  Lea,  682.  Cf,  In  re  N.  Y.  L.  <ft  W.  R^.  Co. 
105N.  y.89. 

i  182.  How  far  a  eontiiig^oy  may  eztond. — Where 
there  are  a  series  of  limitations,  and  any  one  of  the  par- 
ticular estates  is  contingent^  the  question  arises  whether 
the  contingency  upon  which  it  is  made  to  depend  will 
extend  to  all  the  subsequent  estates.  "The  rule  in 
these  cases  seems  to  be  tliat  if  the  ulterior  llmitsitions 
be  immediately  consecutive  on  the  particular  cdntih- 
gent  estate  in  unbroken  continuity,  and  no  intention  or 
purpose  is  expressed  with  reference  to  that  estate,  in 
contradistinction  to  the  others,  the  whole  will  be  con- 
sidered to  hinge  on  the  same  contingency ;  and  thafr, 
too,  althouj?h  the  contingency  relate  personally  to  the 
object  of  the  particular  estate,  and  therefore  appear  not 
reasonably  applied  to  the  ulterior  limitations,"'  For 
example,  where  a  wife  gave  her  property  by  wSU  to  her 
husband  for  life,  providing  that  if  he  survived  her  it 
should,  at  his  death,  pass  to  another,  and  the  husband 
died  before  the  testatrix,  the  remainder  over  failed.'  B«t 
the  contingency  wUl  be  restricted  to  the  immediate  par- 
ticular estate,  "where  the  words  of  contingency  are 
referable  to,  and  evidently  spring  from  an  intention 
which  the  testator  has  expressed  in  regard  to  that 
estate,  by  way  of  distinction  from  the  others;"*  and 
also  "  where  the  ulterior  limitations  do  not  follow  such 
contingent  estate  in  one  uninterrupted  series,  in  the 
nature  of  remainders,  but  assume  the  form  of  substan- 
tive independent  gifts,"  ♦  The  words  "  item  "  and  "  like- 
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wis^,"  at  the  beginning  of  a  sentence,  sometimes  indicate 
a  severance  of  what  follows  from  a  contingency  previ- 
ously expressed,  but  the  context  of  the  will  may  rebut 
any  presumption  arising  from  their  use.^ 

1  1  Jarraan  on  "Wnis,  880 ;  Moody  v.  Walters,  16  Ves.  28S ;  Gray  v. 
Goldingr,  6  Jur.  N.  S.  474 ;  Cattloy  v.  Vlocent,  15  Beav.  198 ;  FlUhenry 
V.  Bonner,  2  Drew.  8*? :  Lett  v,  Bandall,  10  Sim.  112 ;  Toldervy  v.  Colt, 

1  Yonnge  <&  C  240 ;  Watson  v.  Bbeppbard,  Doug.  75 ;  Davis  v,  Norton, 

2  P.  Wms.  390. 

2  Gibson  V.  Seymour,  102  Ind.  485 ;  62  Am.  Bep.  688. 

3  1  Jarman  on  Wills.  890, 8S1 ;  Horton  v.  Whlttaker,  1  Term  Rep. 
846;  Lees  v.  Ford,  2  El.  <&  B.  970;  Doutty  v.  Laver,  1 1  Jur.  13S  ;  Di:rby 
V.  Darby,  18  Beav.  412 ;  Eaton  v.  Hewett,  2  Drew.  &  S.  1&4 ;  Napper  v. 
Sanders,  Hut.  119 ;  BnEvdford  v.  Foley,  Doug.  63. 

4  1  Jarman  on  Wills,  831 ;  Letbleulller  v.  Tracy,  3  Atk.  774 ;  Pear- 
son V.  Butter,  8  De  Qex,  M.  <&  O.  893 ;  Aislable  v.  Bice,  8  Mad.  256 ; 
Orsy  V.  Pearson,  6  H.  L.  Cas.  61 ;  Boosey  v.  Gardener,  5  De  Qex,  M. 
<&  Q.  122 ;  Qulcke  v.  I^eacb,  13  Mees.  <&  w.  218 ;  Sheffield  v.  Coventry, 
2  De  Qex,  M.  &  G.  55L  Bee,  however.  Doe  v.  Wilkinson,  2  Term  Bep. 
200. 

5  1  Jarman  on  Wills,  832, 833 ;  Paylor  v.  Pegg,  24  Beav.  105. 

§  183.  Tlie  testator's  manifest  intention  prevails. —These 
rules  of  construction,  however,  will  yield  to  a  mani- 
festly contrary  intention,  either  directly  expressed,  or 
to  be  gathered  from  the  context,  or  from  dlHerent 
parts  of  the  will.^  After  a  clearly  expressed  immediate 
gift  of  the  residue,  subsequent  ambiguous  expressions 
will  not  postpone  the  vesting.*  Thus,  where  in  the 
first  part^of  the  will  the  words  were  sufHcient  to  clearly 
create  a  vested  remainder  in  the  children  of  the  life 
tenant,  and  subsequently  directed  that  the  form  <>f  the 
investment  should  not  be  chan<;ed  until  the  period 
arrived  for  its  distribution  among  the  remaindermen, 
whom  the  testator  designated  as  'Hheir  children  sur- 
viving," it  was  determined  that  the  use  of  the  word 
'* surviving"  did  not  modify  the  previous  clearly  ex«» 
pressed  gift,  nor  render  the  vesting  of  the  remainder 
contingent  upon  the  survival  of  the  remaindermen.' 
But  whore  the  terms  of  the  gift  are  equivocal,  subse- 
quent expressions  may  be  looked  to  for  the  purpose  of 
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explaining  what  wont  before.^  When  the  expressions 
used  in  the  will  clearly  import  a  contingency,  they  will 
be  so  constraod,  however  absurd  may  be  the  conse- 
quences, and  however  inconsistent  with  what  may  be 
conjectured  would  have  been  the  testator's  actual  mean- 
ing if  his  attention  had  been  drawn  to  those  conse- 
quences.* Wlien  the  language  of  the  will  clearly 
indicates  that  the  testator  Intended  to  defer  the  vesting 
of  the  legacy,  his  intention  must  prevail,  and  it  is  unnec- 
essary to  search  for  the  reasons  governing  his  action.' 
However,  where  holding  the  devise  to  be  contingent 
would  defeat  the  declared  object  of  the  testator,  the 
courts  will  not,  of  course,  adhere  to  the  letter  of  the 
will.^  Where  a  testator  in  previous  parts  of  his  will 
seemed  to  consider  the  "vesting "  of  an  estate  synony- 
mous with  enjoyment  of  "possession,"  and  devised  a 
parcel  of  land  to  a  devisee  for  Ufe,  "and  at  her  death 
the  same  to  be  vested  in  and  belong  to''  another,  the 
quoted  clause  was  considered  to  have  been  intended  to 
denote  the  time  when  the  legatee  should  take  x)osses- 
sion,  and  that  the.  title  vested  upon  the  death  of  the 
testator.^ 

1  Watkins  v.  Cheek,  2  Sim.  «&  St.  199:  £ldrldj?e  t'.  Eldrldfe,  9 
Cush.  6162;  Bernard  v.  Mountague,  1  Mer.  422 ;  £Iwin  v.  Elwln,  8  Ves. 
546 ;  Law  V.  Thompson,  4  Buss.  92 ;  Knight  v.  Cameron,  14  Ves.  883 ; 
Lister  V,  Bradley,  1  Hare,  10 ;  Heath  v.  Perry,  8  Atk.  101 ;  Hunter 
V.  Judd,  4  Sim.  455 ;  Comport  v.  Austen,  12  Sim.  2V6 ;  "Wakefield  v. 
Dyott,  4  Jur.  N.  S.  1098;  Glanvllle  v.  Glanvllle,  2  Mer.  38 ;  Bussell  v. 
Buchanan,  7  Sim.  628. 

2  Eldrldge  v.  Eldrldge,  9  Cush.  516 ;  Dodson  v.  Hay,  8  B.  C.  C.  404. 
409 ;  Stretch  v.  Watkins,  1  M.id.  253 ;  Brocklebank  v,  Johnson,  20 

.  Beav.  205;  Montgomerie  v,  "Woodley,  5  Ves.  522.   See,  however, 
Shum  v.  Hobbs,  3  Drew.  93. 

8  Hannah  v,  Duke,  16  Ch.  Div.  112. 

4  Merry  v.  Hill,  Law  R.  8  Eq.  619 ;  Tracey  v.  Butcher,  24  Beav. 
438 ;  Judd  v.  Judd,  3  Sim.  525 ;  Knox  v.  Wells,  2  Hen.  <&  M.  674 ;  Mad- 
den V.  Ikln,  2  Dr.  <&  Sim.  207. 

6  1  Jarman  on  Wills,  821 ;  Madison  v.  Chapman,  4  Kay  <&  J.  709 ; 
Nash  t>.  Nash,  12  Allen,  345 ;  Lenox  v.  Lenox,  10  Sim.  400 :  Clarke  v. 
Butler,  13  Sim.  401 ;  Dlcken  v.  Clarke,  2  Younge  A  C.  672 ;  Parsons  v. 
Parsons,  6  Ves.  578 ;  Shuldam  v.  Smith,  6  Dow,  22 ;  Vlck  v.  Sueter,  8 
El.  <&  B.  219 ;  Holmes  v.  Cradock,  8  Ves.  317 ;  wlngrave  v.  Palgrave, 
1  P.  Wms.  401 ;  Kadcliffe  v.  Bagshaw,  6  Term  Bep.  512. 
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6  Blddle's  Appeal,  99  Pa.  St  S2S ;  Barger's  Appeal,  100  Pa.  St  239 ; 
Blaochard  v.  Maynard,  103  IlL  dO. 

7  1  Jarman  on  Wills,  825 ;  Bradford  v.  Foley,  Doas.  63 ;  Quicke  v. 
Leach,  li  Mees.  <&  W.  213.    Cf.  Frank  v.  Frank,  3  Mauie  <&  S.  2& 

8  Bailey  v.  Milam  (FCy.  1887),  5  8.  W.  Rep.  387  ;  1  Jarman  on  Wills* 
850,  and  cases  cited  ;  Bericley  v.  Swinburne,  16  Sim.  275 ;  Haugliton  v. 
Harrison,  2  Atk.  XiO ;  Taylor  v.  Frobisher,  5  De  Uez,  O.  &  S.  191 ;  Bar- 
net  V.  Barnet,  29  Beay.  289 ;  Armytage  v.  Wilkinson,  3  App.  Ca«.  365 ; 
Walker  v.  Simpson,  1  Kay  &  J.  713 ;  Poole  v.  Bott,  11  Hare,  33. 

I  184.  Oflimitationiupon  perional  estate. — A  testator 
may  place  the  same  limitations  and  conditions  upon  a 
gift  of  personal  property  as  upon  a  devise  of  realty ; 
and  accordingly  personalty  may  be  limited  in  life  es- 
tates and  remainders.^  And  althougti  a  life  tenant  be 
authorized  to  dispose  of  as  much  of  the  principal  as  he 
may  wish,  a  remainder  may  be  jlimited,  attaching  to 
whatever  may  remain  undisposed  of .'  Yet  it  has  been 
held  in  Missouri  tiiat  where  the  residuary  clause  of  a 
will  gave  all  the  testator's  real  and  personal  property, 
with  the  proviso  that  if  the  devisee  should  die  without 
issue  the  estate  should  go  to  others,  the  limitation  over 
was  valid  as  to  the  realty  only,  and  the  personalty  was 
taken  absolutely.'  And  of  course  a  bequest  for  life  or 
for  years  of  property  which  is  necessarily  consumed  in 
the  using,  such  as  live-stock,  wearing  apparel,  or  pro- 
visions, is  equivalent  to  an  absolute  title.^  Parties  who 
have  an  interest  in  personal  property  in  the  nature  of  a 
remainder  may  maintain  a  suit  against  the  life  tenant 
to  protect  their  interests.^  Where  slaves  were  left  to 
one  legatee  for  life,  and  after  his  death  over  to  another, 
and  some  of  them  died,  and  some  were  sold  by  the  first 
taker,  and  the  others  were  emancipated  by  a  general 
emancipation  proclamation,  the  life  tenant  was  held 
liable  to  the  remainderman  for  the  slaves  which  he  had 
sold,  although  had  he  not  so  disposed  of  them  they 
would  by  reason  of  the  general  emancipation  have 
been  valueless  to  the  remainderman.^ 
Beach  Wills.— 80. 
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1  Miller  V.  Simpson  (Ky.  1886,  Dec  11) ;  Richardson  v.  Palgre,  M 
Vt  873 ;  Taf t  v.  Taft,  190  Mass.  461. 

2  Spencer  v.  Strait,  88  Hon,  228. 

3  State  V.  Tolson,  78  Mo.  820. 

i   Conn.  Ann.  Laws  (1885),  ch  110,  {  190 ;  Ga.  Code  (1832),  {  2252. 

5  Gk)udle  V.  Johnston,  109  lud.  427. 

6  Pettyjohn  V.  Woodroof,  77  Va.  507 

J  185.  Of  r»-openiiig  and  divestixig.  — An  unconditioDal 
legacy  once  vested  cannot  be  divested.  After  it  has 
passed  it  cannot  revert.*  Accordingly,  if  a  municipal 
corporation  whicli  lias  taken  a  fund  in  trust  in  favor  of 
an  insane  asylum  subsequently  discontinue  the  insti- 
tution as  a  locus,  and  provides  for  keeping  the  patients 
in  another  local  and  special  institution,  the  legacy  does 
not  revert.'  But  there  are  cases  in  which  conditional 
devises  or  legacies  may,  after  having  vested,  be  liable 
to  open  and  let  in  other  beneficiaries,  or  even  to  be 
divested  entirely.  This  occurs  when  the  contingency 
upon  which  they  are  limited  is  in  the  nature  of  a  con- 
dition subsequent.  "  There  is  a  long  category  of  cases 
from  very  early  times,"  "in  which  the  words  *if,' 
*when,'  *so  soon  as*  have  been  held  from  the  context 
not  to  import  a  contingency  in  the  sense  of  a  condition 
precedent  to  the  vesting,  but  to  mean  a  proviso  or 
condition  subsequent,  operating  as  a  defeasance  of  an 
estate  vested."'  Thus  a  provision  for  a  woman  to  be- 
come absolute  in  the  event  of  her  surviving  her  hus- 
band, but  in  case  she  does  not  survive  him  then  to  pass 
to  her  children,  vests  in  them,  subject  to  be  divested  by 
the  death  of  the  husband  before  the  wife.*  Where  a 
testatrix  left  separate  estate  to  her  husband  for  life,  witli 
power  of  appointment  by  will,  and  in  default  of  exercise 
of  the  power  then  to  her  own  heirs  at  law,  the  title 
vested  in  the  latter,  subject  to  be  divested  by  the  execu- 
tion of  the  power  given  the  husband.*  A  devise  to  B 
in  trust  for  C  for  life,  remainder  to  C's  children,  or  if  C 
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leaves  none,  tnen  to  D,  vests  a  remainder  in  D  on  the 
testator*s  death,  subject  to  the  possibility  of  C*s  having 
a  child,  so  that  if  C  dies  childless,  D  having  died  before 
the  testator,  D's  heir  takes/  Under  a  devise  in  trust 
for  the  testator's. two  daughters  for  life,  "then  in  trus£ 
for  the  child  or  children  of  my  said  daughters,  share 
and  share  alike,''  the  children  took  a  vested  estate 
upon  the  testator's  death,  subject  to  re-open  and  let  in 
children  subsequently  bom  J  Nevertheless,  when  such 
estates  have  once  vested,  they  cannot  be  divested  unless 
all  the  events  which  are  to  precede  the  vesting  of  the 
substituted  devises  take  place."  In  California  and  some 
of  the  western  Territories,  there  are  statutes  providing 
that  when  once  the  title  has  vested  it  cannot  be  divested, 
except  upon  the  occurrence  of  the  precise  contingency 
prescribed  by  the  testator  for  that  purpose.* 

1  Succesalon  of  Vance,  29  La.  An.  871. 

2  Succession  of  Vance,  29  J«a.  A  n.  S71. 


C.  0.  im  i  (Jreen  v.  Pl?ot,  1  Bro.  C.  C.  im ;  Branstrom  v.  Wiianson.  7 
Ves»  421 ;  Chaworth  v.  Hooper,  1  Bro.  C.  C.  82. 


4   Security  Co.  v.  Hardenburgh,  53  Conn.  163. 
6   Grosvonor  t>.  Bowen  (H.  1. 1337,  July  2). 
6   Vaudewalker  v.  Itollins,  63  N.  II.  460. 


^  7    Olnwtead  v.  Dunn,  72  Ga.  85a    Cy.  Ballentlne  v.  "Wood,  42  N.  J. 
Kq.  S52 ;  8.  C.  5  Am.  Prob.  Rep,  244, 250 ;  McArthur  v.  Scott,  113  U.  8. 


840. 


Ml  ;  Clarke  v.  Lubbock,  1  Younge  «fc  C.  Ch.  492 ;  Eaton  v.  Barker,  2 
Colly.  C.  C,  124  ;  Benn  v.  Dixon.  16  8m.  21 ;  Walker  v.  Simpson,  1  Kay 
A  J.  719 ;  Hulme  v.  Hulme,  9  Sim.  644;  Templeman  v.  Warrington,  13 
^1™-  2^7-  ^'  Browne  v.  Kenyon,  3  Madd.  410 ;  Belk  v.  Slack,  1  Keen, 
^.\  ^^X^^^KJ'-  Dulton.  De  Gex  <&  J.  675  5  Wagstaff  v.  Crosby,  i 
Colly.  C.  0. 746.  -^  j* 

9   Stimson'B  Am.  Stat  Taw  (Jan.  1, 1886),  {  2816,  citing  the  statutes 
of  Cal.,  Dak.,  Hon.,  Ind.,  and  Utah. 


2  186      ESTATES  IN  FEE-SIMPLE  AND  FEE-TAIL.  352 


CHAPTER  XV. 

« 

ESTATES  IN  FEE-SIMPLE  AND  IN  FEE-TAIL,  AND  HERE- 
IN OF  WORDS  OF  LIMITATION  AND  OF  PURCHASE. 

i  186.  The  rule  In  Shelley's  Case. 

i  187.  The  rale  in  Shelley's  Case  ^  Its  extent  in  America. 

1  188.  Estates  in  fee-simple  —  Words  of  limitation  unnecessary. 
i  189.  The  same  subject  continued. 

i  190.    A  devise  In  fee  not  impaired  by  subsequent  provisions. 

{  191.    Estates  in  toll— "  Issue  "  as  a  word  of  limitation  or  purchase. 

2  192.    The  same  subject  continued. 

i  193.  "  Children  "  and  "  sons  "  as  words  of  limitation  or  purchase. 

i  194.  "  Child,"  "  son,"  and  "  daughter  "  as  nomitia  eotleettva. 

i  195.  '*  Dying  witliout  Issue,"  construed. 

{  196.  **  Dying  without  issue,"  referred  to  the  life  of  the  testator. 

{  197.  **  In  default  of  Issue,"  construed. 

2  198.  Statutory  construction  of  words  Importing  a  failure  of  issue. 

{  190.  Words  which  would  create  an  estate  tall  in  realty  confer  the 

absolute  interest  in  personalty. 

2  200.  American  statutes  concerning  estates  In  tall, 

§  186.  Tlie  rule  in  Shelley's  Case.— -*< The  rule  in  Shel- 
ley's Case,"  says  Mr.  Jarman,  "  is  a  rule  of  law  and  not 
of  construction.  The  rule  simply  is  that  where  an  es- 
tate of  freehold  is  limited  to  a  person,  and  the  same 
instrument  contains  a  limitation,  either  mediate  or  im- 
mediate, to  his  heirs,  or  the  heirs  of  his  body,  the  word 
'  heirs'  is  a  word  of  limitation,  i.  e.,  the  ancestor  takes 
the  whole  estate  comprised  in  this  term.  Thus,  if  the 
limitation  be  to  the  heirs  of  his  body,  he  takes  a  fee-tail ; 
if  to  his  heirs  general,  a  fee-simple."^  For  example, 
under  a  devise  in  trust  for  A  for  life,  and  after  her  death 
for  her  husband  for  life,  and  after  his  death  for  the  heirs 
of  the  body  of  A,  the  heirs  will  take  by  descent  and  not 
by  purchase.*  Neither  the  express  declaration  that  the 
ancestor  shall  have  an  estate  for  life  and  no  longer,  nor 
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that  he  shall  have  only  an  estate  for  life  in  the  premises, 
and  that  after  his  decease  it  shall  go  to  the  heirs  of  his 
body,  or  in  default  of  such  heirs  vest  in  the  person  next 
in  remainder,  and  that  the  ancestor  shall  have  no  power 
to  defeat  the  intention  of  the  testator,  nor  that  the  an- 
cestor shall  be  tenant  for  life  and  no  longer,  and  that  it 
shall  not  be  in  his  power  to  sell,  dispose,  or  make  away 
with  any  part  of  the  premises,  will  change  the  word 
"  heirs  "  into  words  of  purchase.'  In  Hays*  Principles, 
a  work  declared  by  the  Supreme  Court  of  Pennsylvania 
to  be  a  "  masterly  disquistion,'*  ^  the  author  says :  "  The 
requisite  limitation  to  the  ancestor  and  his  heirs  being 
found,  the  rule  must  be  applie(^  It  can  never  be  a 
question  whether  the  rule  shall  be  applied  or  not — 
whether  the  author  of  the  limitations  intended  it  to  be 
applied  or  not.  We  might  as  well  ask  whether  a  testa- 
tor intended  to  contravene  the  rule  against  peri)etuities. 
It  will  no  more  yield  to  individual  intention  than  any 
other  fundamental  law  of  property.  The  rule  admits 
of  no  exceptions."  * 

1  2  Jarman  on  Wills,  832 ;  Shelley's  Case,  1  Coke,  94, 104  a.  Cf. 
Perrin  v.  Blake,  4  Barr.  2579,  where  the  subject  is  discussed  at 
length. 

2  Davis  V,  Hayden,  9  Mass.  S14. 

8   Preston  on  Estates,  865,  and  cases  cited. 

4  In  Hlleman  v.  BoQslaugh,  13  Pa.  tit.  844. 

5  Hays'  Principles,  96 ;  7  Law  Library  52. 

g  187.  Tlie  rule  in  Shelley's  Case— Ita  application  in 
America. — This  is  truly  said  to  be  a  rule  of  law  and  not 
of  construction,  for  it  has  more  commonly  defeated 
than  carried  into  effect  the  intention  of  the  testator. 
The  rule  was  always  regarded  in  England  as  an  artifi- 
cial one,  tending  to  defeat  the  intention  of  the  testator, 
and  in  nearly  all  the  American  States  there  has  been 
considerable  hesitation  in  accepting  and  applying  it  to 
the  fullest  extent.^    The  rule  in  Shelly's  Case  has  been 
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abolished  by  statute  in  New  Hampshire,  Khode  Island, 
New  Jersey,  Ohio,  Elansas,  and  Oregon,  so  far  as  it  con- 
stituted a  rule  for  the  construction  of  wills;  and  in 
Massachusetts,  Maine,  Connecticut,  New  York,  Mich- 
igan, Wisconsin,  Minnesota,  the  Virginias,  Kentucky, 
Tennessee,  Missouri,  California,  Dakota,  Alabama,  Mis- 
sissippi, and  New  Mexico,  the  rule  is  abolished  both  as 
to  wills  and  deeds.'  The  rule,  however,  is  still  recog- 
nized as  part  of  the  common  law  of  Pennsylvania,  Illi- 
nois, Indiana,  Delaware,  and  Maryland.^  In  Maryland, 
it  has  been  held  that  a  devise  to  trustees  in  general 
terms  to  pay  the  rents  and  profits  to  a  devisee,  coupled 
with  a  power  to  him -to  dispose  of  the  property  by  will, 
would  seem  to  give  a  life  estate  only,  but  that  a  further 
provision  that  on  the  death  of  the  first  taker  the  prop- 
erty should  go  to  his  heirs  at  law  brought  the  case 
within  the  rule,  and  conferred  upon  him  the  fee.^  But 
it  has  been  said  that  in  Maryland  the  rule  in  Shelley's 
Case  has  not  been  applied  with  the  same  rigidity  as  in 
other  jurisdictions ;  and  in  that  State,  where  the  testator 
manifests  an  intention  to  give  the  first  taker  only  an 
estate  for  life,  and  uses  the  words  "issue,**  "sons," 
"children,"  or  " descendants,"  the  case  will  be  with- 
drawn from  the  operation  of  the  rule.*  "  It  is  settled 
law"  in  Indiana,  "that  the  rule  la  Shelley's  Case  will 
not  be  allowed  to  defeat  the  plain  intention  of  the  testa- 
tor."* Accordingly,  where  from  the  peculiar  wording 
of  two  clauses  it  seemed  in  a  devise  to  one  for  life,  with 
remainder  to  the  heirs  of  his  body,  that  "  heirs "  wa^ 
used  as  synonymous  with  the  word  "children  "  occur- 
ring in  another  devise,  the  first  devisee  took  a  life  estate 
only,^  the  court  saying:  "Whenever,  as  in  the  case 
now  before  us,  it  is  certain  that  the  term  *  heirs  *  is  used 
with  the  intention  that  they  should  take  as  children,  or 
as  purchasers,  the  will  should  be  so  construed."  ^    In 
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another  Indiana  case  the  court  remarked:  "  We  have  no 
doubt  that  a  <^lause  creating  an  estate  in  fee  may  be  so 
modified  by  other  clauses  as  to  cut  down  the  estate  to 
one  for  life,  but  to  have  this  effect  the  modifying  clauses 
must  be  as  clear  and  decisive  as  that  which  creates  the 
estate."  ^  In  the  same  case  it  was  held  that  strong  as  is 
the  word  "heirs,"  it  may  be  read  to  mean  children,  if 
the  context  decisively  shows  that  it  was  employed  in 
that  sense  by  the  testator;^®  but  to  afl9.x  to  "heirs"  a 
meaning  different  from  that  given  it  by  the  law,  there 
must  be  no  doubt  as  to  the  intention  of  the  testator.^^ 
It  has  been  said  in  Pennsylvania,  that  "the  great  merit 
of  the  rule  in  Shelley's  Case  is,  that  it  frustrates  and 
is  intended  to  frustrate  unreasonable  restriction  upon 
titles ;  for  when  an  estate  is  declared  to  be  a  fee-simple 
or  fee-tail,  it  is  at  once  made  subject  to  a  limitation  in 
its  proper  form,  no  matter  how  clear  may  be  the  testa- 
tor's intention  to  the  contrary."  "  Accordingly,  in  that 
State  a  gift  to  three  nieces,  "share  and  share  alike  dur- 
ing their  natural  lives,  and  at  their  deaths  to  go  to  their 
heirs,  in  equal  amounts  to  all  heirs  living  at  the  time  of 
their  deaths,"  has  been  held  to  vest  a  fee-simple  in  the 
nieces ; "  and  a  devise  to  three  daughters, "  to  have  and 
to  hold  during  their  natural  lives,  and  after  their  death 
then  to  the  lawful  issue  of  my  said  three  daughters  and 
the  heirs  and  assigns  of  such  issue,"  has  been  consid- 
ered within  the  rule,  and  held  to  confer  only  an  estate 
^f  inheritance  upon  the  issue.^*  But  while  the  rule  in 
Pennsylvania  has  been  carried  as  far  as  precedent 
would  warrant,  its  judiciary  has  refused  to  extend  its 
application  to  cases  not  properly  within  it.^* 

1  2  Redfleld  on  Wills,  323,  338;  Henderson  v.  Henderson,  64  Md. 
185 ;  Kidgeway  v.  Lanphear,  m  Ind.  251 :  Blake  v.  Stone,  27  Vt.  475 : 
Smith  V.  Hastings,  2?)  Vt.  240 ;  PapIUon  v.  Voice,  2  P.  Wms.  471 ;  King 
V.  Melling,  1  Vent.  225;  Legate  v.  Sewell,  1  P.  Wras.  87;  Long  t'.  Lam- 
ing, 2  Burr.  1100,  1111,  1112;  Goodtitle  v.  Herring,  1  East,  2fi4.  Cf, 
Daniel  v.  Whartenby,  17  Wall.  638 ;  Clarke  v,  Boorman,  18  Wall.  493. 
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liiugh,  »  ^  St.  M :  kmmtt  I'.  Mann.'w  Iu<L  190  ■  S.  U.  4  Am.  Proh' 
31(1,3131  Kldgevar  II.  Lanplipur. us  lud.  in;  Hull  r.  Bnlla,  29  Ii.i). 
2S:  StarolawCo.  ti.Mor*y,IOSM««B.67l>;  S«>lCi..auernBty,43N.  Y. 
IM ;  Urlch's  Appenl,  M  Ph.  Si.  3W :  »  Am.  B?p.  707 ;  King  e.  Beqk.  u 
Ohfi>8t.fiU;  (MbTle'BApppBl,a7Pu,Rt.8;  Jardan  v.Aduns.VCom. 
B.  N.  &  «S) :  Norlb  t.  Msnln,  i  Sim.  sas. 

Lambe  v.  Eiimee.LBiv  K- 10  Eg.  CAit.VfJi  Clarice  v.  Leupp.  SJt  fi.  Y. 
!C8;  Aofleboom  V.  lUneboom,  81 N.  Y.  390;  FTe«Diu]  t^Co!t,bflN.  V.ffJL 

10  AUea  V.  Ciaft,  io»  rnd.  478;  S,  C,  S  Am,  Prob.  Rep.  385. BSD; 
Rldgewny  v.  rinphpar,  ai  Ind,  Ml:  Hadlock  v.  Qray,  104  Ind.  AK; 
Ui%k  v.  Keud.^1  FeiL  Hep.  241. 

11  Allen  p.  Craft,  100  Ind.  470;  S.  C.  6  Am.  Prob.  Hep.  381,  889: 
Slilmer  v.  Hann.  sS  Hid.  IW:  .'»  Am.  Rep.B2:  Jessen  u.  Wrlghl,  2 

llvpnpgpa.ac.ak;  Doac.  JiK:kiiisa,Elad.283:'Slceloff  ultedmsii, 

14    Carroll  p.  Burns,  1C8  Pa.  St,  3M. 
IE   ODtbrle's  Appeal,  n  Ph.  Bt.  ». 

f  ISB.    Eitatoi  Is  tte-ilmple— Words  of  limiUtion  nn- 

neoanMy.  — As  a  general  rule,  any  form  of  expression 
Bhowiug  an  lDt«DtJoii  to  devise  a  foe-simple  will  be  su(- 
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ficient  for  that  purpose  ;■  and  it  is  not  neoeaaary  to  em- 
ploy the  words  ^  heirs,"  **  assigns,"  or  other  words  of 
i  nheritance.'  At  common  law,  however,  a  simple  deTiae 
in  general  terms  of  messoages,  lands,  tenem^its,  or  her- 
editaments, with  no  dcsignaiion  of  the  qnantity  of  inter- 
est to  be  taken  by  the  devisee,  confers  a  life  estate  only.' 
This  role,  however,  is  subject  to  several  exceptions. 
Any  charge  npon  the  devisee  himself,  however  smaU, 
has  the  effect  of  converting  an  undefined  estate  into  a 
foe.^  Althongh,  of  comae,  where  it  is  expressly  stated 
what  the  devisee's  estate  shall  be,  the  charge  will  not 
enlarge  it  to  a  fee.^  So  a  devise  over  in  one  event  will 
enlarge  the  life  estate  into  a  fee.  For  the  gift  over  in 
one  event  is  indicative  of  an  intention  that  the  devisee 
shall  take  the  whole  estate  abaolutely  in  all  other 
events.*  This  implication  arises  most  frequently  from 
devises  over  in  the  event  of  the  prior  derisee  ^^  dying 
without  heirs."  ^  A  devise  of  the  estate  in  fee  to  trustees, 
for  the  use  of  a  person  indefinitely,  confers  the  benefi- 
cial interest  in  fee  upon  the  ceshti  que  trustj  where  the 
purpose  of  the  trust  requires  the  legal  estate  in  fee  to  be 
in  the  trustees.*  Again,  the  use  of  the  word  ^*  estate,"  * 
or  "  estates,"  '•  or  **  my  estate,"  at  or  in  a  certain  place," 
or  of  a  certain  name,"  or  designated  as  bought  of  a  cer- 
tain person,^*  will  operate  to  create  a  fee-simple.  For 
the  word  "estate"  is  supposed  to  refer  to  the  testator's 
title,"  and  will  operate  to  pass  whatever  title  may  be 
in  him.  This  presumption  prevails,  although  the  word 
be  associated  with  locality  as  above,  or  is  used  in  con- 
junction with  words  of  express  limitation  in  fee  in  the 
same  will.'*  The  words  ** property " **  and  "real  ef- 
fects "^^  have  the  same  effect  in  passing  a  fee  as  the 
word  "estate."-*  If  the  word  "estate"  occurs  in  the 
sentence  creating  a  life  estate,  and  a  devise  in  remainder 
is  described  by  some  less  comprehensive  term,  it  will 
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not  carry  an  estate  in  fee."  The  word  **  estate  "  will  not 
be  construed  to  convey  a  fee  where  it  would  result  in 
cutting  off  subsequent  limitations.^ 

1  2  Jarman  on  Wills,  253, 254 ;  2  Bedfleld  on  Wills,  826,  and  cases 
cited. 

2  Davis  V.  Williams,  85  Tenn.  646 ;  Kirk  v.  Richardson,  32  Hun, 
434 ;  Merritt  v.  Abendroth,  24  Htin,  218 ;  Kane's  Estate,  11  Phila. 
72. 

3  2  Jarman  on  Wills,  2S7,  and  cases  there  cited  ;  2  Redfield  on 
Wills,  321,  and  cases  there  cited ;  Canning  v.  Canning,  Mos.  242 ; 
Wright  V.  Denn,  10  Wheat.  2M  ;  Sargent  v.  Towne,  10  Mass.  308, 307  ; 
Jackson  v.  Kmbler,  14  Johns,  ins ;  Hall  v.  Goodwin,  2  Nott  &  McC. 
3S3 :  Steele  v,  Thompson,  14  Serg.  &  R.  81 ;  Owings  v.  Reynolds,  3 
Har.  &  J.  141.  A  bequest  of  personalty  l:i  such  terms  confers  the 
whole  Interest  therein  absolutely :  Bailey  v.  Duncan,  4  Moii.  257 ; 
Hawley  v.  Northampton,  8  Mass.  3 ;  Newton  v.  Qrlfllth,  1  Har.  &  G. 
Ill :  Wheaton  v.  Andress,  23  Wend.  452. 

4  2  Jarman  on  Wills,  248 ;  2  Redfield  on  Wills,  323,  Sil ;  Co.  Lltt 
9  b.  But  a  charg3  upon  the  land  dors  not  enlarge  the  estate :  Denn 
V.  Mellor,  5  Term  Rep.  613 ;  Doe  v.  Garlick,  14  Mees.  &  W.  65W ;  Fair- 
fax V.  Heron,  Prec.  Ch.  67  ;  Burton  v.  Powers,  3  Kav  &  j.  170.  See, 
however.  Doe  v.  Richards,  3  Term  Rep.  3rs ;  Gully  r.  Exter,  12  Moore 
J.  B.  591 ;  8.  C.  4  Bing.  290.  Cf.  Carr  v.  Effinger,  73  Va.  1D7 ;  Brltton  v. 
Thornton,  112  U.  8. 5::6. 

5  Couch  V.  Eastham,  29  W.  Va.  784 ;  Gankler  v.  Moran  (Mich. 
1887).  33  N.  W.  Rep.  513 ;  Hinkie's  Appeal,  116  Pa.  St.  4S0. 

6  2  Redfield  on  Wills,  324 ;  citing,  Doe  v.  Cundall,  9  East,  400 ; 
Marshall  v.  Hill,  2  Maule  <&  S.  606;  Burke  v.  AnnJs,  11  Hare, 
232 

7  TomUnson  v.  Nickell,  24  W.  Va.  148. 

8  Knight  V.  Selby ,  8  Man.  <&  G.  92  ;  Moore  v,  Cleghom,  12  Jur.  691 ; 
Hawkins  on  Wills,  134-138.    Cf.  Lemen  v.  McComas,  63  Md.  153. 

9  1  Redfield  on  Wills,  328,  and  cases  cited :  Reeves  v.  WInnington, 

3  Mod.  45. 

10  Macaree  v.  Tall,  Amb.  181 ;  Fletcher  v.  SmI|Dn,  2  Term  Rep. 
656. 

11  Ibbetson  v.  Beck  with,  Cas.  temp.  Talb.  157;  Barry  v.  Edge- 
worth,  2  P.  Wms.  523 ;  Pettiward  v.  Prescott,  7  Ves.  511, 646. 

12  Chichester  v,  Oxendon,  4  Taunt.  176 ;  Doe  v.  Wright,  7  East, 
269. 

13  Ballls  V.  Gale,  2  Ves.  Sr.  48  ;  2  Redfield  on  Wills,  328,  and  cases 
cited. 

14  Randall  V.  Tuchin,  6  Taunt  410. 

15  2  Redfield  on  Wills,  328, 329 ;  Wilkinson  v.  Chapman,  3  Russ.  145. 

16  Piatt  V.  Slnton,  87  Ohio  8t.  363 ;  Patton  v.  Randall,  1  Jacob  <ft  W. 
189  ;  Roe  V.  Pattlson,  I6  East,  221 :  Doe  v.  Roberts,  11  Ad.  <&  E.  ICOO ; 
Nicholls  V.  Butcher,  18  Ves.  193 ;  Footner  v.  Cooper, 2  Drew.  7  ;  Bent- 
ley  V.  Oldfield,  19  Beav.  225. 

17  Hogan  v.  Jackson,  Cowp.  290 ;  Macnamara  v.  Whltworth,  Coop. 
241. 

18  2  Redfield  on  Wills,  381. 
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19  2  Redfield  on  Wills,  331,  and  cases  cited ;  Boe  v,  Blackett,  Cowp. 
23S. 

20  Key  V.  Key,  4  De  Oex,  M.  <&  O.  73 ;  Martin  v,  McCausland,  i 
Irish  L.  Rep.  840.    Cf.  Doe  v.  Roper,  1 1  East.  518. 

i  189.  The  same  sulgeot  oontiniLed.  — A  provision  that 
the  property  **  shall  descend  to  her  and  her  children 
after  her,**  *  that  a  farm  shall  "belong to**  the  devisee,' 
and  a  devise  of  **  all  my  property  of  every  description,'*' 
is  sufficient  to  create  an  estate  in  fee.  An  estate  in  fee 
will  pass  by  a  devise  of  "the  remainder,"*  the  " rever- 
sion,*** and  of  the  "  residue,**  •  where  there  in  no  limi- 
tation over.  So  a  fee  will  be  conveyed  by  a  devise  of 
all  "right,**  "title,**  or  " interest,'* ^  or  of  the  testator*s 
"  moiety,**  "  part,**  or  "  share.**  *  A  devise  to  one  sim- 
ply, provided  that  if  he  "  or  his  heirs  **  alien,  the  devise 
shall  be  void,  confers  a  fee  by  force  of  the  words  of  the 
condition,  though  the  condition  itself  is  void.*  The  de- 
vise of  the  rents  or  income  of  an  estate  is  held  to  pass 
the  fee  in  the  same  manner  as  a  devise  of  the  estate 
itself.i<^  The  same  is  true  of  a  gift  of  the  proceeds  of  a 
fund,  without  limit  as  to  time.^^  A  devise  for  life  to  the 
testator's  heir,  with  no  gift  over,  will  vest  in  him  the  fee, 
for  the  life  estate  taken  under  the  will  and  the  reversion 
by  descent  together  constitute  a  fee-simple.^'  Like- 
wise where  an  estate  was  given  the  testator*s  widow  for 
life  with  no  gift  over,  and  she  was  constituted  residuary 
devisee,  the  two  provisions  together  operated  to  confer 
upon  her  the  fee."  A  devise  upon  conditions  which 
cannot  be  performed  without  an  absolute  ownership  of 
the  property  will  confer  a  fee  upon  the  devisee,"  A 
devise  coupled  with  a  power  to  sell  or  dispose  of  the 
property  will  also  create  a  fee  in  realty,'*  and  an  abso- 
lute interest  in  personalty.**  Thus  a  gift  of  property  for 
life,  with  a  power  to  dispose  of  a  half  thereof,  confers  a 
fee-simple  estate  in  half  of  the  subject  of  devise.'^  So  a 
bequest  of  the  interest  of  a  fund,  "  the  principal  not  to 
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be  touched  unless  necessary,''  will  confer  an  absolute 
interest  in  the  principal  in  the  absence  of  any  gift  over J^ 
It  is  now  enacted  in  most  of  the  united  American  States 
that  every  devise  of  real  estate  shall  be  construed  to 
convey  a  fee,  or  all  the  estate  or  interest  therein,  legal 
or  equitable,  which  the  testator  could  lawfully  convey, 
unless  it  clearly  appear  by  the  will  that  the  testator  in- 
tended to  convey  a  less  estate.^'  So,  too,  in  England,  it 
has  been  provided  by  the  Victorian  Statute  of  Wills  that 
a  devise  in  general  terms  shall  be  construed  to  pass  an 
estate  in  fee-simple,  unless  a  contrary  intention  shall 
appear  by  the  will.^® 

1  Lennen  v.  Craig,  95  Ind.  167. 

2  Patterson  v.  Nixon,  79  Ind.  251. 

3  Piatt  V.  Slnton,  37  Ohio  St.  353. 

4  Van  Huten  v.  Post,  39  N.  J.  £q.  51 ;  French  v.  Campbell,  2 
Mackey,  321 ;  Norton  v.  Ladd,  1  Lutw.  755 ;  Bnker  v.  Wall,  1  Baym. 
Ld.  185. 

6   Ballls  V.  Gale,  2  Ves.  Sr.  48. 

6  Mitchell  V.  Morse,  77  Me.  423 ;  52  Am.  Rep.  78  ;  Lincoln  v.  Un- 
coln,  107  Mass.  590  ;  Parker  v.  Parker,  5  Met  134  ;  BuUard  v.  GofiTe,  20 
Pick.  252l257,  250 ;  Kellogg  v.  Blair,  6  Met.  822 ;  McConne  v.  Smith,  28 
III.  611;  £liot  V,  Carter,  12  Pick.  486;  Bathbourne  v.  Dyckman,  3 
Paige,  9. 

7  Sharp  v.  Sharp,  6  Blng.  630 ;  Andrew  v.  Sonthouse,  5  Term  Rep. 
292. 

8  Doe  V.  Fawcett,  8  Com.  B.  274 ;  Montgomery  v.  Montgomery,  3 
Jones  &  L.  47  ;  Green  v.  Marsden,  1  Drew.  646,  653 ;  Stewart  v.  Gar- 
nett,  3  Sim.  398. 

9  2  Blgelow's  Jarman,  270,  citing,  Holllday  r».  Dlvon,  27  111.  33 ; 
Walker  v.  Vincent,  19  Pa.  St.  369 ;  Naglee's  Appeal,  33  Pa.  St.  89 ; 
Keppel's  Appeal,  63  Pa.  St.  211 ;  Fewell  v.  Fewell,  6  Rich.  Eq.  138; 
Barnard  v.  Bailey,  2  Har.  (Del.)  56 ;  Gleason  v.  Fayerweather,  4  Gray, 

368. 

10  Post  V.  Rivers,  40  N.  J.  Eq.  21 ;  2  Redfleld  on  Wills,  329 ;  Stewart 
V.  Garnett,  3  Sim.  398 ;  Mannox  v.  Greener,  Law  R.  14  Eq.  456. 

11  Gullck  V,  GuUck,  25  N.  J.  Eq.  324. 

12  Herbert  v.  Herbert  (Ky.  1887,  Jan.  29), 

13  Warner  v,  Wlllard,  54  Conn.  470 ;  S.  C.  5  Am.  Prob.  Rep.  283. 

14  White  V.  White,  52  Conn.  518. 

15  PettenglUv.  Bovnton,  139  Mass.  244;  Roy  v.  Rowe,  90lud.  54; 
Chase  v.  Salesbury,  73  Ind.  506;  Canedy  v.  Jones,  19  S.  CL  297 ;  45  Am. 
Rep.  777. 

16  Kendall  v.  Kendall,  36  N.  J.  Eq.  91. 

17  Turner  v.  Durham,  12  Lea,  816. 
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18  McMichael  v.  Hunt,  88  N.  C.  844. 

19  Stimson's  Am.  Stat  Law  (Jan.  1, 1886).  1 2806,  dtlng  the  statntes 
of  N.  U.,  Mush.,  Me.,  Vt.,K.  I.,  Pu.,01iio.  Mlcb^Wls.,  Hlnn.,  Kan., 
Neb.,  Md.,  Del.,  N.  C,  Tenn.,  Cal.,  Nev.,  wash.,  Dak.,  Mon.,  wyom., 
Utah,  Ala.,  and  Ariz.  Cf,  Mo.  Kev.  Stats.  ( 1879)  1 4QM  ;  Or.  Mlac.  Laws, 
ch.  04,  {  29.  So  in  Indiana,  every  devise  in  terms  denoting  the  testa- 
tor's intention  todpvlnn  his  entire  Interest  in  all  his  real  and  personal 
property :  Ind.  Rev.  Stats.  (1881)  (  2567 ;  King  v.  Miller,  11  Lea,  633. 

20  1  Vict.  ch.  26, 1 28. 

2  199.  A  deTiie  in  fae  not  impaired  by  rabfeqnont  pro- 
visions.—  When  the  will  has  clearly  given  an  estate  in 
fee-simple  in  realty  or  an  absolute  interest  in  per- 
sonally, the  testator  is  not  to  be  presumed  to  have  in- 
tended by  subsequent  expressions  and  limitations  to 
out  the  estate  or  interest  down  to  one  for  life,  unless  the 
words  employed  clearly  indicate  such  an  intention ;  > 
although,  of  course,  an  absolute  devise  must  be  con- 
strued with  a  subsequent  clause  which  modifies  its 
effect.'  Conversely  an  estate  clearly  devised  for  life  or 
for  widowhood  will  not  be  enlarged  by  the  mere  use  of 
the  word  "fee-simple.*"  But  generally,  superadded 
words  which  merely  descril)e  or  8i)ecify  the  incidents 
of  the  estate,  created  by  such  words  of  limitation  as 
**  heirs,"  do  not  cut  down  the  interest  of  the  devisee.* 
Thus  a  fee  plearly  given  will  not  be  impaired  by  a  sub- 
sequent appointment  of  a  guardian  to  manage  the  es- 
tate on  account  of  the  physical  infirmity  of  the  devisee,^ 
nor  by  reason  of  restrictions  upon  the  exx>enditure  of 
the  inooni^.'  And  a  gift  over  of  what  remains  unex- 
pended upon  the  death  of  a  legatee  will  not  cut  down 
an  absolute  gift  of  personalty.^  An  attempted  restraint 
upon  the  alienation  of  an  estate  given  in  fee  is  void;^ 
for  "  where  an  estate  in  fee  is  created  in  clear  and  de- 
cisive terms,  a  restriction  upon  the  right  of  alienation 
is  of  no  effect.  There  may  be  a  partial  restriction,  but 
there  cannot  be  a  general  one.    This  must  be  so,  or  else 

reason  and  logic  must  be  disregarded,  for  a  fee-simple 
Beach  Wiiiiis.— 81. 


2  190      ESTATES  IN  FEE-SIMPLE  AND  FEE-TAITj.  362 

necessarily  implies  absolute  dominion  over  the  land, 
and  this  cannot  exist  if  the  power  of  disposition  is  ham- 
pered by  a  restriction  destroying  the  absolute  dominion 
inherent  in  the  owner  of  tlie  fee."  •  Under  a  will  devis- 
ing an  estate  in  general  terms,  without  specifying  the 
nature  of  the  estate,  and  giving  the  devisee  a  power  of 
disposition  over  the  property,  the  devisee  takes  a  fee  if 
the  power  of  disposal  is  unconditional,  and  any  limita- 
tion over  will  be  void.*^'  Especially  is  this  the  effect 
where  the  gift  over  is  only  of  so  much  as  may  remain 
undisposed  of  by  the  prior  devisee."  And  a  power  to 
dispose  of  the  property  as  absolute  owner  includes 
both  the  right  to  sell  and  to  devise."  So  that  the  gift 
over  in  such  a  case  cannot  take  effect  even  as  an  exec- 
utory devise,^'  And  this  would  seem  to  follow  as  of 
course  where  the  first  gift  was  limited  in  fee.  Thus,  in 
a  late  case  in  Maryland,  a  devise  in  wonis  purporting  a 
fee,  with  power  to  sell  or  dispose  of  by  will,  with  a  gift 
over  on  dying  without  issue,  was  held  to  vest  the  fee 
absolutely ;  and  it  was  decided  that  the  limitation  over 
was  void,  even  though  the  prior  devisee  died  intestate.'* 
But  where  ^ji  estate  is  devised  to  a  person  expressly  for 
life,  with  a  power  of  disposal  qualified  or  unqualified, 
the  devisee  takes  an  estate  for  life  only.'^ 

1  Wallace  V.  Hawes,  79  Me.  177:  Fairfax  v.  Brown,  00  Md.  80; 
Bchamaun^B  v.  Ooess,  132  Mass.  141 ;  Campbell  v.  Beaamont,  91  N.  Y. 
4A4 ;  Rhodes  v.  Rhodes,  137  Mass.  343 ;  Parker  v.  lasigl,  138  Mass,  416 ; 
Damrell  v.  Hartt,  ri7  Mass.  21S ;  Jamison  v.  Craven,  4  Del.  Ch.  311 ; 
Kerr  v.  Bryan,  32  Hun,  51. 

2  Stevens  v.  Miller,  2  Demarest,  687.  Cf.  Baldwin  v.  Taylor,  87 
N.  J.  Eq.  78. 

8    Appeal  of  McGnlre  (Pa.  1887,  Oct.). 

4  Sblmer  v.  Mann,  99  Ind.  190 ;  50  Am.  Bep,  82,  and  authorities 
there  considered. 

5  Shoemaker's  Appeal,  91  Pa.  St.  184. 

6  Fairfax  v.  Brown,  60  Md.  50. 

7  McKinn  v.  Harwood,  129  Mass.  75. 

8  Turner  v.  Hallowell  Savings  Inst.  78  Me.  627.  In  Maine,  when, 
after  a  gift  of  a  residue  to  the  widow  In  terms  Importing  a  fee,  on 
her  decease  the  remainder  was  given  to  others,  the  ulterior  devise 
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was  decided  to  be  void :  HitcheU  v.  Morse,  77  Me.  428 ;  82  Am.  Bep. 
781. 

9  Allen  V.  Craft»  109  Ind.  478!  &  C.  6  Am.  Prob.  Rep.  865,  S72: 
Mandlebaum  v.  McDonell,  29  Mich.  78 ;  Be  Poyster  v.  Michael,  (I 
N.  Y.  467  ;  Mc Williams  v.  Ntely,  2  Sim.  A  St.  607 ;  Moore  t».  Shultx,  13 
Pa.  St.  03 ;  4  Kent  Com.  6 ;  IngersoU's  Appeal,  86  Pa.  St.  ZiO^  'Zia, 

10  Jackson  v.  Robins,  16  Johns.  n97;  Burleigh  v.  Clonffh,  62  N.  H. 
2B7;  Wead  r.  Gray,  78  Mo.  58 ;  State  v.  Smith,  52  Conn.  567  :  Howard 
V,  CarasI,  lOJ  U.  S.  723 ;  Stuart  t».  Walker,  72  Me.  145 ;  S.  C.  2  Am.  Prob. 
Rep.  73;  Ayer  v.  Ayer,  128  Mass.  575;  Shaw  t».  Hussey,  41  Me.  435; 
Jones  V.  Bacon,  68  Me.  81 ;  Jones  v.  Leeman,  6»  Me.  489 ;  Starr  v. 
McEwan,  69  Me.  834 ;  In  re  Stringer's  Estate,  6  Ch.  Dlv.  1 ;  In  re 
Hutchinson,  8  Ch.  Div.  640 ;  White  v.  Hight,  12  Ch.  Div.  751 ;  4  Kent 
Com.  535. 

11  State  V.  Smith,  52  Conn.  657;  Howard  v.  CarasI,  109  IT.  S.  725 ; 
Davis  V.  Mailey,  134  Mass.  688.  Cf.  Williams  v,  Parker,  84  N.  C.  fK) ; 
McKinn  v.  Harwood,  12U  Mass.  75. 

12  Wead  V.  Gray,  78  Mo.  80.    But  see  John  v.  Bradbury,  97  Ind.  263. 

13  Read  v.  Watklns,  11  Lea,  158:  Van  Home  v.  Campbell,  100 
N.  Y.  2S7 ;  Hoxey  v.  Hoxej,  87  N.  J.  £q  21. 

14  Combs  V.  Combs,  67  Md.  11.  There  are  cases,  however,  In 
which  the  gift  over  follows  so  closely  the  devise  to  the  first  taker 
"and  his  heirs,"  that  strong  us  these  words  are  they  must  yield  to 
the  evident  gt'neral  Intent  of  the  testator,  and  he  will  take  a  base 
or  conditional  fee,  subject  to  defeasance  uptfh  dying  without  heirs, 
or  the  occurrence  of  other  contingencies,  and  the  crlft  over  may 
take  effect  as  an  executory  devise:  See  injra^  ?  181 ;  also  O'Brien  v. 
O'Leary  (N.  H.  1887,  July  15);  In  re  N.  Y.  L.  &  W.  Ry.  Co.  105  N.  Y. 
89. 

15  Hinkle's  Appeal,  116  Pa.  St.  4!)0:  Nash  v.  Simpson,  78  Me. 
142;  S.  C.  5  Am.  Prob.  Rep.  357:  Stuait  t*.  Walker,  72  Me.  145; 
8.  C.  2  Am.  Prob.  Rep.  79-86,  and  cases  cited  ;  Burleigh  v.  Clough,  52 
N.  H.  267,  and  authorities  examined  ;  Jackson  v.  Robins,  16  Johns. 
S^,  and  authorities  examined  ;  Ramsdell  v.  Ramsdell,  21  Me.  288 ; 
Patrick  V.  Morehead,  85  N.  C.  62;  S.  C.  2  Am.  Prob.  Rep.  261,  264; 
Bass  r.  Bass,  78  N.  C.  878:  Alexander  v.  Cunningham,  5  Ired.  430; 
Sugden  on  Powers,  15;  Pickering  v.  Langdon,  22  Me.  413;  Shaw  v. 
Hussey,  41  Me.  495;  Fox  v,  Rumery,  68  Me.  121 ;  Warren  v.  Webb,  68 
Me.  133;  4  Kent  Com.  535 ;  Cruise  Dig.  tit.  88,  ch.  13,  {  5 ;  Bacon's  Abr. 
Leg.  <&  Dev.  O  ;  1  Roper  on  Legacies,  643 ;  1  Jarman  on  Wills,  873. 

I  191.  Estotes  in  tail— « Istue*'  as  a  word  of  UmiUtion 
or  purchase. — A  devise  to  one  **and  his  oldest  male  heir 
forever,"  ^  or  to  a  person  "  and  to  his  male  heir  "  (in  the 
singular),  conferred  at  common  law  an  estate  in  tail 
male  upon  the  devisee,  and  the  issue  took,  by  descent 
and  not  by  purchase.*  A  devise  to  a  man  "  and  to  the 
heirs  of  his  body,'*  operated  with  a  like  effect  to  pass  an 
estate  tail,  and  if  it  descended  from  the  devisee  in  tail, 
the  heirs  of  his  body  took  in  succession,  the  eldest  son 
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and  his  issue,  the  second  sou  and  his  issue,  and  so  on.' 
Likewise  a  devise  *'to  J  during  his  natural  life,  and 
after  his  death  to  his  issue,"  will  confer  an  estate  tail,* 
the  word  "  issue  "  being  prima  facie  a  word  of  limita- 
tion equivalent  to  "  heirs  of  the  body,"  but  more  flexible 
than  these,  and  more  easily  restricted  in  its  meaning.^ 
There  has  been  some  conflict  of  authority  in  regard  to 
whether  the  word  "  issue "  was  one  of  purch&se  or  of 
limitation.*  Ordinarily,  it  is  true,  a  simple  devise  to  a 
person  and  his  issue,  or  to  one  for  life  and  after  his  death 
to  his  issuo,^  or  a  devise  to  one  and  his  issue  *4iving  at 
his  death,"'  or  to  a  person  and  his  issue,  and  the  heirs 
or  heirs  and  assigns  of  such  issue  forever,'  or  to  a  person 
and  his  male  issue,  and  the  heirs  male  of  the  body  of 
such  issue,^'  will  confer  an  estate  tail  upon  tlie  devisee ; 
and  the  issue,  if  they  receive  any  benetit  at  all,  will  take 
by  descent  and  not  by  purchase.^^  But  the  context 
may  often  restrict  the  general  legal  efifect  of  the  word 
*  issue,"  as  where  there  is  a  direction  for  an  equal  divis- 
ion among  the  issue  in  fee  after  the  decease  of  the  de- 
visee;" or  where  there  is  a  devise  simply  to  one  "for 
life,  and  after  his  decease  to  and  amongst  his  issue,"  with 
words  appropriate  to  confer  upon  them  a  fee ;  ^  or  with 
remainder  to  the  issue  in  fee  in  such  proportion  as  the 
devisee  should  by  will  appoint ;  ^*  or  with  remainder  to 
the  issue,  "  share  and  share  alike,  as  tenants  in  common 
and  the  heirs  of  such  issue;"**  or  a  devise  to  children 
and  the  survivors  or  survivor  for  life,  and  then  to  their 
lawful  issue  and  the  heirs  of  the  body  of  such  issue,  with 
cross-remainders  between  the  issue.*' 

1  Caffee  V.  KUk,  10  Met  306. 

2  Osborne  v.  Bhrieve,  8  Maw.  891. 

91   Hawley  v.  Northampton,  8  Mass.  8 ;  Welles  v,  Olcott,  Kirby, 
118 ;  Bender  v.  Fleurie,  2  Grant  Cas.  845;  Gildings  v.  Smith,  15  Vt.  344. 

4    Roe  V.  Davis,  1  Yeates,  832. 

6   2  Jarmnn  on  Wills,  4*2 ;  Guthrie's  Appeal,  37  Pa.  Pt.  9 ;  Bradlpy 
f.  Cartwright,  Law  B.  2  Com.  P.  511 ;  O'Byrne  v,  Peeiey,  61  Ga.  77 ; 
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Bobins  V.  Qalnllven,  79  Pa.  St.  888 ;  King  v.  Savage,  121  Maak  808 ; 
Hawkins  on  Wills,  192. 

6  2  Jarman  on  Wills,  411-446,  and  cases  there  reviewed. 

7  Shelley's  Case,  1  Coke,  94;  King  v.  Melling,  1  Vent.  225,  232; 
Shaw  V.  Welgh,.2  Strange,  798. 

8  University  of  Oxford  v.  Clifton,  1  Eden ,  473 ;  Jenkins  v.  Hughes, 
8  H.  L.  Cas.  571, 585. 

9  Webb  V.  Pukey,  5  Term  Bep.  2|g;  Franklin  v.  Lay,  6  Madd.  258 : 
King  V,  Burchell,  1  Eden,  424 ;  dutingulshlug,  Loddlngton  v.  Kime,  1 
Salk.224. 

10  Boe  t'.  Grew,  2  Wlls.  822 :  overraling,  Backhouse  v.  Wells,  1  £q. 
Cas.  Abr.  184,  pi.  27.    QT.  Frank  v.  Stoviu,  3  East,  548. 

U   2  Jarman  on  Wills,  411,  et  seq.,  and  cases  there  reviewed. 

12  Moore  v.  Parker,  12  Ired.  123;  Doe  v.  Applin,  4  Term  Bep.  82 ; 
Hockley  v.  Mawbey,  1  Yes.  148.  See,  however.  Heather  v.  Winder,  5 
Law  J.  Ch.  N.  S.  41 ;  Doe  v.  Bucastle,  8  Com.  B.  876 ;  Kavanagh  v. 
Morland,  Kay,  18. 

13  Doe  V.  Applin  Jl  Term  Bep.  82 ;  King  v.  Burchell,  1  Eden,  424  ; 
Fearne  on  Con  ting.  Bern.  181  OoiUrat  Burnsall  v.  Davy,  1  Bos.  A  P. 
HA;  Jacobs  V.  Amyatt.  4  B.  a  C.  542.  Cf.  Vason  v.  Estes  (Oa.  1887),  1 
&  £.  Bep.  163 ;  Lenz  v.  Prescott  (Mass.  1887),  144  Mass.  605. 

14  Lees  V.  Mosley,  1  Younge  &  C.  589 ;  Crozier  v.  Croaier,  8  Dm.  dk 
War.  373.    See,  however,  Croly  t».  Croly,  Batty,  L 

15  Greenwood  v,  Bothwell,  5  Man.  dk  Q.  828 ;  Slater  v.  Dangerfleld, 
15  Mees.  <ft  W.  263. 

16  Parker  v.  Clarke,  3  Smale  A  G.  161. 

{  198.  The  same  suljeot  oontinned. — Accordingly,  it 
may  be  laid  down  as  a  general  rale  that  wherever  words 
of  distribution,  together  with  words  which  would  carry 
an  estate  in  fee  or  in  tail,  are  annexed  to  the  gift  to  the 
issue,  the  ancestor  talLes  an  estate  for  life  only,  and  the 
issue  will  take  a  remainder  by  purchase.'  *'  The  result 
Is  the  same  whether  the  fee  is  given  by  the  technical 
words  *  heirs  and  assigns,''  or  by  such  words  as  'es- 
tate,* *part,*  *  share,*  etc.,  occurring  in  the  description 
of  the  subject  of  gift,  or  words  imposing  a  pecuniary 
charge  upon  the  issue ;  and  whether  the  gift  to  the  issue 
be  direct  or  by  implication  from  a  power  to  appoint  to 
them  ;>  and  whether  there  is  a  gift  over  on  general  fail- 
ure of  the  issue  of  the  ancestor,^  or  not  ;^  and  the  same 
rule  applies  where  the  issue  would  take  an  estate  tail/* ' 
Again,  the  context  may  restrict  the  technical  meaning 
of  the  word  "  issue  *'  by  words  of  explanation  or  refer- 
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ence,  showing  It  to  have  been  used  in  a  special  or  limited 
sense ;  as  where  the  testator,  after  speaking  of  **  lawful 
issue  male,"  referred  thereto  by  the  words  "  such  sons," ' 
or  by  **  such  child  or  children."  •  **  And  of  course  it  is  a 
circumstance  favorable  to  the  construction  in  question, 
that  the  testator  has  in  other  parts  of  his  will  used  the 
words  *  children  *  and  '  issue  *  indiflferently,"'  as  mean- 
ing chUdreti;^^  and  conversely  unfavorable  where  in 
other  parts  of  the  will  the  two  have  been  used  synony- 
mously in  the  sense  of  issue,^'^ 

1  2  Jarman  on  Wllls^jas,  439 ;  Parker  v.  Clarke,  3  Smale  A  O.  lAl  ^ 
Roddy  V.  Fitzgerald,  6  K.  L.  Cas.  83 ;  Clifford  v.  Coe,  Law  R.  5  App. 
Cas.  447 ;  Kavanagh  v.  Morland,  Kay,  16 ;  and  cases  cited  supra, 

2  Lees  v.  Mosley,  1  Younge  <&  C.  589. 

8  Crozier  v.  Crozler,  3  Dru.  A  War.  873 ;  Bradley  v.  Cartwrlght, 
Law  R.  2  Com.  P.  511. 

4  Montgomery  v.  Montgomery,  8  Jones  A  L.  47. 

5  Greenwood  v.  Rothwell,  5  Man.  AQ.SSa;  Slater  v.  Dangerfleld^ 
16  Mees.  &  W.  263. 

6  2  Jarman  on  Wills,  439 ;  Parker  v.  Clarke,  6  De  Oez,  M.  A  G. 
104. 

7  Mandevllle  v.  Luckey,  3  Rldg.  P.  C.  352. 

8  Ryan  v.  Cowley,  I  Lloyd  A  G.  7.  Cf.  Bradley  v.  Cartwrlght, 
Law  R.  2  Com.  P.  511.  But  see  Roddy  v.  Fitzgerald,  6  H.  I*  Cas.  82.3. 
overruUng  Carter  t'.  Bentall,  2  Beav.  551,  where  the  words  were,  •'  If 
only  one  child,  then  to  such  child." 

9  2  Jarman  on  Wills,  443 ;  Curshman  v.  Newland,  2  Blng.  N.  C.  68; 
Rldgeway  v.  Munkittrick,  1  Dru.  A  War.  84. 

10  Ellis  t).  Selby,  7  Sini.  352  ;  Peel  v.  Catlow,  9  Sim.  372. 

11  Gale  V.  Bennett,  Amb.  681 ;  Wyth  v.  Blackman.  1  Ves.  196;  8.  C. 
nom.^Wyth  v.  Thurlston.  Amb.  565.  "Offspring"  is  equivalent  to 
*'  issue,"  used  as  a  word  of  limitation,  and  confers  a  fee-tail :  Allen  v. 
Markle,  36  Pa.  St.  117. 

§  198.  << Children"  and  *<8ona"  as  words  of  limitation 
or  purchase.  —  ^*  When  lands  are  devised  to  a  person  and 
his  children,  and  he  has  no  child  at  the  time  of  the  de- 
vise, the  parent  takes  an  estate  tail ;  for  it  is  said,  the 
intent  of  the  devisor  is  manifest  and  certain  that  the 
children  (or  issue)  should  take,  and  as  immediate  de- 
visees they  cannot  take,  because  they  are  not  in  rerum 
natura,  and  by  way  of  remainder  they  cannot  take,  for 
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that  was  not  Lis  (the  devisHor's)  intent,  for  the  gift  is  im- 
mediate ;  therefore,  such  words  shall  be  taken  as  word.s 
of  limitation,"  *  But  even  where  there  are  children  in 
existence  at  the  time,  the  word  will  be  construed  as  one 
of  limitation,  if  the  intention  of  the  testator  as  shown 
by  the  context  would  otherwise  be  defeated.'  But  the 
word  "  children  "  in  its  natural  import  is  a  word  of  pur- 
chase, and  is  to  be  construed  as  one  of  limitation  only  to 
comply  with  the  intention  of  the  testator,  where  his 
words  would  otherwise  fail  to  have  any  effect  whatever.' 
If  there  be  children  living  at  the  time  of  the  testator's 
death,  or  at  the  date  of  tlie  will,  they  will  ordinarily 
take  under  such  a  devise  with  their  parent  as  joint 
tenants.^  With  respect  to  personalty,  the  courts  are 
averse  to  construing  "children"  as  a  word  of  limita- 
tion, whether  there  be  children  in  ease  at  the  time  of  the 
devise  or  no.^  And  wherever  there  seem  to  be  in  the 
context  reasonable  grounds  for  construing  the  bequest 
as  to  the  parent  for  life  witli  remainder  to  the  children, 
the  courts  will  adopt  that  construction,'  although,  of 
course,  if  there  be  notliing  in  the  context  upon  which 
the  court  may  lay  hold  as  favoring  such  a  construction, 
the  parent  and  child  will  take  concurrently,'  "The 
same  principle  which  regulates  devises  to  *  children* 
applies  to  devises  to  'sons,'  the  only  difiference  being 
that  the  estate  tail,  which  the  latter  term,  w^here  used  as 
nomen  collectivum,  creates,  will  be  an  estate  male."' 

1  2  Jarman  on  Wills,  SW) ;  Wild's  Case,  6  Coke,  17;  Chrystle  v. 
Phyfe,  19  N  Y  344,  :m ;  Vanzant  v.  Morris,  25  Ala.  285 ;  Beacroft 
V.  Strawn,  67  111.  28,  33 ;  Nlmmo  v.  Stewart,  21  Ala.  682;  McCroan  v. 
Pope,  17  Ala.  612 ;  Rogers  v.  Rogers,  3  Wenrt.  503 ;  Nightingale  v, 
Bnrrell,  15  Pick.  104 ;  Guthrie's  Appeal,  37  Pa.  fet  9, 21 ;  Moon  v.  Stone, 
19  Gratt.  130 ;  Carr  v.  Estill,  16  Mon.  B.  309 ;  Akers  v.  Akere,  8  Greon, 
C.  E  2fl :  Davie  v.  Stevens,  Doug.  321 ;  Seale  v.  Barter.  2  Bos.  <&  P.  485  $ 
Broadhuast  v.  Morris,  2  Barn.  <&  Adol.  1 ;  Haldeman  v.  Haldeman, 
10  Pa.  St  29. 

2  Smith  V.  Fox  (Va.  1887,  Feb.  19) ;  Wood  v.  Baron,  1  East,  259 ; 
"Webb  V.  Byng,  2  Kay  &  J.  660 ;  Tyrone  v.  Waterford,  1  De  Gex,  F.  A 
J,  613 ;  Roper  v.  Roper,  36  T,aw  J.  Com.  P.  270. 

3  Buffar  v.  Bradford,  2  Atk.  220. 
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4  Hayle  v.  Jones,  35  Ga.  40;  Hamnton  v.  Pitcher,  53  Mo.  834; 
Allen  V.  Claybrook,  68  Mo.  124 ;  Allen  v.  Hoyt,  5  Met.  324  ;  Lord  v. 
Moore.  20  Conn.  122 ;  Estate  of  Utz,  43  Cal.  200 ;  Graham  v.  Flower,  13 
Berg.  (Sb  R.  439 :  Hatterley  i>.  Jackson,  2  Strange,  1172.  Cf.  Jeffery  v. 
Honywood,  4  Madd.  388. 

5  Baffar  v.  Bradford,  2  Atk.  220 ;  Andsley  v.  Horn,  1  Be  Gez,  F. 
&J.226. 

6  Morse  v.  Morse,  2  Sim.  485 ;  Vaaghn  v.  Headfort,  10  81m.  639 ; 
Combe  v.  Hughes,  Law  K.  14  £q.  415;  Ogle  v.  Corthorn,  9  Jur.  325 ; 
Garden  v.  Pultney,  Amb.  499;  Audsley  v.  Horn,  26  Beav.  195;  Arm- 
strong V.  Armstrong,  Law  R.  7  Eq.  622;  Dawson  v.  Boarne,  16 
Beay.  20. 

7  Crockett  v.  Crockett,  2  Phllllm.  653, 556 ;  Newlll  v.  Newlll,  Law 
B.  7  Ch.  253,  where  the  authorities  will  be  found  discussed. 

8  2  Jarman  ou  Wills,  400,  citing,  1  Bulst.  219 ;  Benl.  N.  30. 

g  194.  '*ChUd,**  "son/*  and  <* daughter/'  as  nomina  col- 
lectiva.— The  words  "child,"  "son,"  and  "daughter," 
when  used  in  the  singular  tense  as  nomina  collectiva^  are 
words  of  limitation.^  As  in  the  case  of  a  devise  to  one 
for  life,  and  after  his  decease  to  "  snch  son  as  he  should 
have  lawfully  to  be  begotten,"  it  is  held  that  by  neces- 
sary implication  to  effectuate  the  manifest  general  in- 
tention of  the  testator,  the  first  devisee  must  be  deemed 
to  take  an  estate  tail  male.'  A  similar  ruling  is  found 
where  the  provision  was  that  in  case  the  devisee  "mar- 
ries and  has  a  son,  to  go  to  that  son,"  the  court  saying : 
**It  may  be  collected  from  the  authorities  that  if  the 
word  *son'  be  used,  not  as  a  designatio  personcBf  but 
with  a  view  to  the  whole  class,  or  as  comprising  the 
whole  of  the  male  descendants  severally  and  succes- 
sively, then  it  is  the  manifest  intention  of  the  testator  to 
give  an  estate  tail ;  and  it  is  equally  clear  that  words 
are  not  to  operate  as  an  executory  devise  which  are 
capable  of  operating  in  any  other  way,"  •  So,  also,  a  gift 
over  in  case  the  devisee  "  should  die  and  leave  no  child 
lawfully  begotten  of  his  own  body,"  has  been  held  to 
create  an  estate  tail,  the  context  aiding  this  construc- 
tion.^ "  But  it  is  not  to  be  inferred  from  the  preceding 
cases  that  a  devise  definitely  pointing  out  the  eldest,  or 
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any  other  Individual  son,  will  (unaided  by  the  context) 
have  the  effect  of  conferring  an  estate  tail  on  the 
parent."*  Althougli  where  the  context  seemed  so  to 
require,  a  devise  over  to  the  eldest  son  has  been  con- 
strued as  conferring  an  estate  tail  upon  the  parent.^ 

1  Andrew  v.  Andrew,  1  Ch.  Dlv.  410 ;  King  v.  KelllnR,  1  V«nt.  231, 
and  Byfleld'8  Case  tliere  cited  ;  Miller  i*.  Koblunon,  1  Moore,  6S2,  pi. 
9-^9.  As  to  **taeir"  In  tlie  singular,  see  Hall  v.  Vandergrift.  8  Blun. 
S74 ;  Osborne  v.  Shrleve,  3  Mass.  991. 

2  Bobinson  v.  Robinson,  1  Burr.  38 ;  S.  C.  2  Ves.  22S ;  8.  C.  1  Keny. 
298  ;  8.  C.  3  B.  P.  C.  Toml.  180 ;  Doe  v.  Mulgrave,  6  Term  Rep.  32:j ; 
Hay  V.  Coventry,  3  Term  Rep.  86;  Doe  v.  Applln,4  Term  Rep.  8?; 
Webb  V.  Pukeyj6  Terra  Rep.  303 ;  Doe  v.  Smith,  7  Term  Rep.  533 ; 
Doe  V.  Halley,  8  Term  Rep.  5 ;  Doe  v.  Cooper,  1  Sast,  235. 

8  Melllsli  V.  Hellish ,  2  Bam.  A.  0. 520.  8.  P.,  Doe  v.  Oarrod,  2  Barn. 
A  Ado].  87 ;  Doe  v.  Davles,  4  Barn.  <&  Adol.  43.  Qf.  Seaward  v.  Wel- 
lock,  5  East,  198. 

4  Raggett  V,  Beaty.2  Moore  A  P.  512 ;  8.  C.  8  BIng.  243 ;  Doe  v. 
Simpson,  5  Scott,  770 ;  8.  C.  3  Man.  dk  O.  920 ;  8.  C.  4  Blng.  N.  C.  888 ; 
Bacon  v.  Cosby,  4  De  Gez  A  S.  261. 

5  2  Jarman  on  Wills,  407,  citing  and  discussing,  Parker  v.  Tootal, 
11  H.  L.  Cas.  141 ;  Doe  v.  Burrln,  1  Scott  N.  R.  290;  Bennett  r.  Ben- 
nett, 2  Drew.  <fr  8.  266.    ty.  Chorlton  v.  Craven,  3  Dowl.  A  R.  808. 

6  Forsbrook  v.  Porsbrook,  Law  R.  3  Ch.  93 ;  Lewis  v.  Puxley,  16 
Mees.  «&  W.  783;  Jenkins  v.  Hughes,  8  H.  L.  Cas.  57L 

§  195.  **  Dying  without  iisna'*  constmed. — An  estate 
tail  was  created  at  common  law  by  implication  from  a 
gift  over  "in  default  of  issue"  of  the  first  devisee,  or  in 
the  event  of  his  dying  "without  heirs  born  of  his 
body,"  or  "  dying  without  issue,"  or  any  expression  im- 
porting either  a  want  or  failure  of  issue.^  Among  such 
expressions  are  the  words  "lawful  heirs,"  which  are 
construed  as  equivalent  to  "  lineal  descendants,"  ^or 
"issue."'  Under  the  American  statutes  abolishing  es- 
tates tail,  such  expressions  operate  to  create  a  fee-simple, 
defeasible  upon  death  without  issue.'  It  was  a  well-es- 
tablished rule  at  common  law  "that  words  referring  to 
the  death  of  a  person  without  issue,  whether  the  terms 
be  *if  he  die  without  issue,*  *if  he  have  no  issue,'  *if  he 
die  without  having  issue,'  *  if  he  die  before  he  has  any 
issue,'  or  *for  want,'  or  *in  default  of  issue,'  unex- 
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plained  by  the  context,  and  whether  applied  to  real  or  to 
personal  estate  (notwithstanding  the  distinction  taken 
between  these  two  species  of  property  in  some  of  the 
early  cases),  are  construed  to  import  a  general  indefinite 
failure  of  issue,  i.  e.,  a  failure  or  extinction  of  issue  at 
any  jperiod." *  Accordingly,  the  ulterior  limitation,  be- 
ing a  remainder  contingent  upon  an  indefinite  failure 
of  issue  of  the  prior  devisee,  was  void  for  remoteness.* 
But  "  it  is  apprehended  that  at  the  present  day  the  con- 
struction which  refers  the  words  in  question  prima  facie 
to  the  death  of  the  first  taker  will,  not  only  in  the  case 
of  personalty,  but  also  as  to  realty,  be  favored  generally 
in  this  country,  and  adopted  upon  slight  indications  of 
intention,  in  so  far  as  the  courts  find  themselves  unfet- 
tered by  binding  authority ;"  •  and  the  gift  over  will  be 
saved  from  failure,  and  the  intention  of  the  testator  car- 
ried into  effect  by  construing  it  as  an  executory  devise,' 
wherever  the  court  may  lay  hold  of  anything  in  the  con- 
text to  warrant  such  a  construction,  as  where  the  gift 
over  is  to  the  **  survivor  "  of  several  devisees  *  (the  force 
of  the  word  "  survivor  "  being  to  render  the  phrase  "  dy- 
ing without  issue  "  equivalent  to  the  words  "  dying  with- 
out issue  living  at  the  time  of  the  prior  taker's  death  "  •). 
So  where  the  "  death  without  issue  "  is  coupled  with  an- 
other contingency,  such  as  the  death  of  the  first  taker 
before  arriving  at  a  certain  age,*°  or  where  the  gift  over 
is  upon  death  "without  issue  alive,""  or  by  the  use 
of  the  words  "leaving"  and  "behind,"  as  "without 
leaving  issue  behind,""  and  by  the  word  "leaving" 
alone,  wh^re  the  gift  is  of  personalty  J' 

1  Lawrence  v.  Lawrence,  lOR  Pa.  Bt.  335 :  Tnrrlll  v.  Norttamp,  51 
Conn.  33 ;  Willis  v.  Bucher.  8  Wash.  869,;  Hall  v.  Priest,  6  Gray,  18; 
Roach  V.  Martin,  1  Har.  (Del.)  548 :  Eichelberger  v.  Barnltz,  fl  watts, 
447  ;  8hoof stall  v.  Powell,  1  Grant  Cas.  19;  Hall  r.  Vanderirrlft,3Blnn. 
874 ;  Hawley  v.  Northampton,  8  Mass.  3 ;  Hansel  i*.  Hnbbel,  24  Pa. 
8t.  244  ;  Deboe  v.  Lowen,  8  Mon.  B.  A1G ;  Condict  v.  King,  13  N.J.  Eq. 
•875:  Tate  v.  Tally,  3  Call.  354;  Gooflrloh  v.  Harding,  1»  Rand.  280; 
Wright  V,  Cohoou,  12  Leigh.  370;  Hanies  v.  Wltmer,  2  Yates,  400; 
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Waplest'.  Harman,  1  Har.  (Del.)223 ;  Lapsleyti.  Lapsley, 9Pa.  St.  130; 
Hay  ward  v.  Howe,  12  Gray,  40  ;  Williams  v.  IticnDorn,  4  Mass.  1S9 ; 
Sboeniaker  v.  Huffnagle,  4  Watts  A  S.  437 ;  Doyle  t».  Mullady,  3:}  Pa. 
St.  2r>4;  Albee  v.  Carpenter,  12  Cusb.  382;  Whftwortb  v,  Stuckey,  1 
KIch.  Eq.  404. 

2    Tltzell  V.  Cochran  (Pa.  1887,  May  28). 

8    See  infra,  I  200. 

4  2  Jarman  on  Wills,  497, 498 ;  Allen  v.  Ashley,  102  Mass.  262, 264  ; 
Hall  V.  Priest,  6  Oray,  18  ;  Arnold  v.  Brown,  7  R.  I.  188  ;  Burruugli  v. 
Foster,  6  R.  I.  5^4 ;  Huxford  v.  Mllligan..')0  Md.  542;  Ingersoll's  Ap- 
peal, 86  Pa.  8t.  240  :  Oast  v.  Baer,  62  Pa.  St.  35 ;  Tongue  v.  Nut  well,  13 
Md.  415 ;  Randolph  v.  Wendel,  4  Sneed,  646 ;  Ladd  v.  Harvey,  21  N.  H. 
514,  526 ;  Hall  v.  Chaffee,  14  N.  H.  215;  Bells  v.  Olllesple^  Rand.  2?:) ; 
Kirk  V.  Furgerson,  6  Cold.  47f);  Addison  v.  Addison,  9  Rich.  Eq.  68. 
As  to  persona]  property :  Edelen  v.  Mlddleton,  9  Olll,  161 ;  Albee  v. 
Carpenter,  12  Cusb.  :«2. 

5  Vide  cases  cited  guprcu 

6  2  BIgelow's  Jarman,  462 ;  Atkinson  v.  Hardaway,  68  Ga.  370 ; 
Morgan  v.  Morgan,  5  Day,  517,  where  the  gift  over  was  upon  the 
death  of  the  prior  taker  without  "  children  "  ;  Couch  v.  Gorham,  1 
Conn.  36;  Hudson  v.  Wadsworth,  8  Conn.  348 ;  Bullock  v.  Seymour, 
33  Conn.  289. 

7  Sheets'  Estate,  52  Pa.  St.  297,  268 ;  Powell  v.  Board  of  Missions, 
49  Pa.  St.  46,  66. 

8  Allen  v.  Ashley,  102  Mass.  282, 264  ;  Cutter  v.  Doughty,  23  Wend. 
513 ;  Jackson  v.  Chew,  12  Wheat.  166 ;  Oilman  v.  Reddfngton,  24  N.  Y. 
9 ;  Miller  v.  Emans.  19  N.  Y.  384 ;  Norrls  v.  Beyea,  13  N.  Y.  273, 2S0  ; 
Lovett  V.  Bulold,  3  Barb.  Ch.  137 ;  Anderson  v.  Jackson,  16  Johns.  882 ; 
Wilkes  V.  Lyon,  2  Cowen,  333 ;  Waldron  v.  Glanlni,  6  Hill,  601.  See, 
however,  Heffher  v.  Knepper,  6  Watts,  18 :  Wall  v.  Magulre.  24  Pa. 
St.  248  ;  Rapp  V.  Rapp,  6  Biarr.  45 ;  Bells  v.  Gillespie,  ft  Rand.  278 ;  Caa- 
key  V.  Brewer,  17  Serg.  A  R.  441. 

9  Edwards  v.  Bibb,  54  Ala.  475  ;  8.  C.  43  Ala.  666  ;  Williams  v.  Pear- 
son, 38  Ala.  299;  Powell  v.  Glenn,  21  Ala.  458;  Williams  v.  Graves.  17 
Ala.  62 ;  McCorkle  t<.  Black,  7  Rich.  Eq.  407  :  Russ  v.  Russ,  9  Fla.  105; 
Hart  V.  Thompson,  3  Mon.  B.  486;  Debne  v.  Lowen,  8  Mon.  B.  616; 
Cutter  V.  Doughty,  23  Wend.  513 ;  Abbott  v.  Essex  Co  18  How.  202 ; 
S.  C.  2  Curt.  126  ;  Houtherland  v.  Cox,  3  Dev.  394 ;  Allen  v.  Ashley 
School  Fund,  102  Mass.  262,  264  ;  Brlghtman  v.  Brigbtman,  100  Mass. 
238;  Duryeav.  Duryea,85Ill.41 ;  Grove8v.Cox,40N.  J.40;  Bedford's 
Appeal,  40  Pa.  St  18, 23. 

10  Carpenter  v.  Boulden,  48  Md.  122;  Neal  v.  Cosden.  34  Md.  421 ; 
Massie  v.  Jordan.  1  Lea,  646  ;  Den  v.  Taylor,  2  South.  413 ;  Adams  v. 
Chaplin,  I  Hill  Ch.  265, 267  ;  Bergf.  Anderson, 72  Pa.  St.  87 ;  Doebler's 
Appeal.  64  Pa.  St.  9 ;  Parker  t>.  Parker,  6  Met.  134;  Norris  v.  Beyea, 
13  N.  Y.  273 ;  Patterson  v.  Ellis,  11  Wend.  259. 

11  Den  v.  Schenck,  3  Halst  29. 

12  Eichelberger  v.  Bamltz,  9  Watts,  447, 450. 

13  Bethea  v.  Smith,  40  Ala.  415 ;  Tongue  v.  Newell,  13  Md.  415, 425 ; 
Albee  v.  Carpenter,  12  Cush.  382  ;  Hall  v.  Priest,  6  Gray,  18 ;  Newman 
V.  Miller,  7  Jones,  616  ;  Ladd  v.  Harvey,  21  N.  H.  614, 627 ;  Downing  v. 
Wberrin,  19  N.  H.  89;  Edelen  v.  Mlddleton,  9  Gill,  161;  Theological 
Seminary  v.  Kellogg,  16  N.  Y  83 ;  Maznck  v.  Vanderborst,  Ball.  Eq. 
48  ;  Bedford's  Appeal,  40  Pa.  St  18 ;  Eichelberger  i;  Barnltz,  17  Serg.. 
<&  R.  293 ;  King  v,  Dlehl,  6  Serg.  A  R.  32  ;  Blscoe  v  Blscoe,  6  Gill  <&  J 
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i  196.  "  Dying  without  iasne,''  referred  to  tlie  life  of  the 
teitator. — On  the  other  hand,  there  are  good  authorities 
holding  that  the  words  in  question  refer  to  the  death  of 
the  legatee  or  devisee  without  issue  during  the  life  of 
the  testator.  On  the  ground,  it  is  said,  that  when  a  gift 
of  the  absolute  interest  in  property  to  one  person  is  fol- 
lowed by  a  gift  of  it  to  another  in  a  particular  event, 
the  disposition  of  the  courts  is  to  put  such  a  construc- 
tion on  the  gift  over  as  will  interfere  as  little  as  possible 
with  the  prior  gift ;  and  when  in  such  a  case  death  is 
spoken  of  as  a  eontingent  events  a  gift  over  in  the  event 
of  death  may  well  be  considered  to  mean,  not  death  at 
any  time,  but  death  before  a  particular  period — for  ex- 
ample, the  period  of  distribution— and  thus  the  gift 
over  may  be  read  &s  a  gift  bi/  way  of  substitution,  and 
not  of  remainder ;  consequently  it  is  a  rule  of  construc- 
tion that  where  there  is  a  bequest  to  one  person,  and 
"  in  case  of  his  death  **  over  to  another,  the  gift  over  is 
construed  to  take  effect  only  in  the  event  of  the  death 
of  the  prior  legatee  before  the  period  of  payment  or  dis- 
tribution, unless  an  intention  appear  to  the  contrary.^ 
On  the  same  principle,  under  a  will  bequeathing  both 
realty  and  personalty  among  the  testator's  children, 
and  providing  that  "  in  case  any  of  my  sons  or  daugh- 
ters die  without  issue,''  then  over,  it  was  held  that  the 
■words  "die  without  issue  "  must  be  construed  to  mean 
death  in  the  testator's  lifetime,  and  that  consequently 
each  of  the  children  who  survived  the  testator  took  at 
his  death  an  indefeasible  fee  in  the  realty,  and  an  abso- 
lute interest  in  the  personalty.* 

1  Barrel!  v.  Barrell,  88  N.  J  Eq.  68, 63,  quoting,  Hawkins  on  Wills, 
254,  and  citing,  Clayton  v  Lowe,  5  Barn.  A  Aid.  686. 

2  Oee  V.  Corporation  of  Manchester,  17  Ad.  &  E.  N.  8.  737-  See 
Pennington  v.  van  Honten,  4  Halst.  Cta.  272;  &  C.  4  Halst.  Ch.  745; 
Williamson  v.  Chamberlain,  2  Stockt  Ch.  373;  Worts  v.  Page,  4 
Oreen,  C.  E.  96B  Baldwin  v.  Taylor,  37  N.  J.  Eq.  78 ,  Leflford  v.  Spar- 
row, 13  East,  369,  Edwards  v  Edwards,  15  Beav.  357;  Slaney  v. 
Blaney  33  Beav  631 ,  Home  v.  PiUans,  2  Mylne  <&  K.  15 ;  Da  Costa 
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V.  Eelr.  3  Rasa.  300 ;  Ware  v.  Watson,  7  De  Oex,  M.  <ft  0. 248;  Denlse 
V.  Denlse^  37  N.  J.  Eq.  16:),  ]6».  There  is  a  long  line  of  authorities 
referrioff  death  without  issue  to  so  dy\ag  in  the  testator's  lifetime : 
Kerr  v.  Bryan,  S2  Hun,  61;  Leonard  t7.  Kingsland.  67  How.  Pr.  431; 
Edwards  v.  Bibb,  43  Ala.  «6fl  ;  S.  C.  M  Ala.  475 ;  Grlswold  v.  Oreer,  18 
Oa.  545,  550  (personalty) ;  Harris  v.  Smith,  16  Qa.  545 :  Armstrong  v. 
Armstrong,  14  Mon.  B.  338 ;  Daniel  v.  Thompson,  14  Hon.  B.  663 ; 
Hams  V.  Berry,  7  Bush,  llS;  Bullock  v.  Seymour,  33  Conn.  289; 
Hudson  V.  Wadsworth,  8  Conn.  348, 359 ;  Hall  v.  Chaffee,  14  N.  H.  215 ; 
Niles  V.  Gray,  12  Ohio  St.  830 ;  Parrish  v.  Ferris,  6  Ohio  St.  663.  <y. 
cases  dted  «upra,  ( 181.   See,  also,  {  198. 

§  197.  **In  defanlt  of  issno'*  oonstmed.— Mr.  Jarinan, 
after  an  exhaastive  review  of  the  cases  in  which  the 
words  *Mn  default  of  issae'*  have  been  construed,^ 
sams  up  the  law  with  great  caution  under  the  following 
propositions : '  1st.  '*  That  the  words  *  in  default  of  issue/ 
or  expressions  of  a  similar  import,  following  a  devise 
to  children  in  fee-simple j  mean  in  default  of  children; 
and  following  a  devise  to  children  in  tail,  mean  in  de- 
fault of  children  or  of  issue  inheritable  under  the  en- 
tail. This  is  free  from  aU  doubt."'  2d.  "That  these 
words  following  a  devise  to  ctll  the  sons  successfvely  in 
tail  male,  and  daughters  concurrently,  or  successively, 
in  tail  general,  (5r  in  tail  special,  are  also  to  be  construed 
as  signifying  stecA  issue,  even  in  the  case  of  an  execu^ 
tory  trust."  *  3d.  "  That  words  devising  over  the  prop- 
erty on  failure  of  issue  male,  following  a  devise  to  tlie 
whole  line  of  sons  successively  in  tail  male,  are  also 
referential  to  those  objects."*  4th.  "That  where  the 
children  take  a  life  estate  only,  the  words  Mn  default 
of  issue,'  introducing  the  gift  over,  will  create  «n  estate 
tail  by  implication  in  the  parent,  siibject  to  the  chil- 
dren's life  estates."  «  5th.  "  That  where  there  is  a  prior 
devise  to  a  definite  number  of  sons  <mly  in  tail  male,  with 
a  limitation  over  in  case  of  default  of  issue,  or  issue 
male,  of  the  parent,  an  estate  tail  will  also  be  implied 
in  the  parent,  in  order  to  give  a  chance  of  succes- 
sion to  the  other  sons."^  6th.  "That  in  the  case  of 
executory  trusts,  words  importing  a  *  dying  without 
BxACH  Wills.— 32. 
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issue,'  following  a  devise  to  the  first  and  other  sons  of  a 
particalar  marriage  in  tail  male,  authorize  the  insertion 
of  a  limitation  to  the  parent  in  tail  general,  in  remainder 
expectant  on  those  estates.'' s  7th.  ^' That  such  words, 
whether  they  refer  to  issue  or  issue  male,  succeeding  a 
devise  to  the  eldest  son  for  life,  or  in  tail,  are  not  refer- 
able to  such  son  exclusively,  but  create  in  the  parent 
an  implied  estate  tail,'  in  remainder  expectant  on  the 
estate  for  life  or  in  tail  of  the  son ;  ^^  and  which  rule 
also,  it  seems,  applies  where  children  only  who  survive 
a  specified  period  take  estates  tail."ii  8th.  *'That  the 
circumstance  of  the  preceding  devise  to  children,  etc., 
being  subject  to  a  contingency,*^  is  rather  unfavorable 
to  the  construction  which  reads  words  importing  a  fail- 
ure of  issue  to  refer  to  a  failure  of  the  objects  of  such 
preceding  devise."^' 

1  2  Jarman  on  Wills,  447-^82. 

2  2  Jarman  on  Wills,  482, 483,  484. 

3  Ooodright  v.  Danham,  Doog.  764 ;  Doe  v.  Duesbury,  8  Mees.  A 
W.  514 ;  Oluger  v.  White,  WiUes7348  ;  Baker  v.  Tucker,  8  H.  L.  Cas. 
106. 

4  Blackbom  v.  Edgley,  1  P.  Wms.  600;  Morse  v.  Ormonde,  6 
Madd.  99 ;  Peyton  v.  Lambert,  8  I.  R.  C.  L.  485. 

5  Bamfleld  v.  Popliam,  1  P.  Wms.  54. 

6  Doe  V.  Oallinl,  3  Ad.  <&  E.  340;  Parr  v.  Swlndels,  4  Russ.  283; 
Towns  V.  Wentworth,  11  Moore  P.  C.  O.  S46. 

7  r^ngley  r.  Baldwin,  1  P.  Wms.  759 ;  Att'y-Gen.  v.  Sutton,  1 
P.  Wms.  754. 

8  AUanson  v.  Clitherow,  1  Ves.  24. 

9  Stanley  v.  Lennard,  1  Eden,  87 ;  Key  v.  Key,  4  De  Oez,  M.  <&  G.  73. 

10  Doe  V.  Halley,  8  Term  Rep.  5. 

11  Doe  V,  Gallini,  5  Barn.  &  Adol.  621. 

12  Doe  V.  Lucraf t,  8  Blng.  386 ;  Franks  v.  Price,  6  Scott,  710 ;  Alex- 
ande):  v.  Alexander,  16  Com.  B.  59 ;  Doe  v,  Gallini,  6  Barn.  A  Adol.  62L 

13  2  Jarman  on  Wills,  482, 483, 484. 

g  198.  Statutory  oonatmctioii  of  words  importixig  a  faH- 
ure  of  issue. — In  England,  the  words  "  die  without  issue,'' 
or  any  expression  which  may  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime,  or  at  thib 
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time  of  his  death,  or  an  indefinite  failure  of  issue,  have 
now  been  defined  by  statute  to  mean  a  want  or  failure 
of  issue  in  the  lifetime,  or  at  the  time  of  death  of  such 
person,  and  not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  appear  by  the  will.^  So  in 
Georgia,  **  all  limitations  over  after  the  death  of  the  first 
taker,  upon  his  dying  without  heirs,  or  dying  without 
issue,  or  dying  without  leaving  heirs  or  issue,  or  on 
failure  of  issue  or  other  and  equivalent  terms,  shall  be 
construed  to  mean  a  failure  of  heirs  or  issue  at  the  time 
of  the  deatii  of  the  first  taker/'  *  Statutes  substantially 
similar  are  to  be  found  in  the  Virginias,  Kentucky  and 
Missouri,  North  Carolina  and  Tennessee,  South  Caro- 
lina, Alabama,  Mississippi,  New  York,  Michigan,  Wis- 
consin, Minnesota,  Cajifornia,  Nevada,  Dakota,  Idaho, 
Montana,  and  New  Mexico,  also  in  New  Jersey  and 
Maryland.  In  the  last  two  named  the  provision  relates 
to  wills  only.'  In  Alabama,  California,  and  Dakota,  the 
rule  is  expressly  stated. to  extend  to  both  realty  and 
personalty.*  In  Georgia,  the  provision  not  being  re« 
stricted  to  one  species  of  property,  applies  to  both  ;^  as 
is  probably  the  case  in  the  other  States  mentioned. 
This  statutory  rule  of  construction  will,  of  course,  yield 
to  a  contrary  intention  appearing  in  the  will;  and  in 
some  of  the  States  the  legislature  has  been  careful  so  to 
provide.' 

1  lVIct.ch.28,i29. 

2  Ga.  Code  (1861),  ?  2231 ;  Gibson  v.  Hardaway,  68  Ga.  870. 

3  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  i  1415. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  1415,  and  note  at  begin- 
ning oX  ch.  3,  p.  173. 

5  Ga.  Code  (1861),  }  2225. 

6  Stimson's  Am.  Stat.  Law  (Jan.  1,  1886),  a  1415,  citing  statutes  of 
N.  J.,  Uld.,  Va.,  W.  Va.,  N.  C,  Tenn.;  also  |2300,  citing  statutes  of 
OaL,  Dab:.,  and  Mon. 

J  199.  Words  wMch  would  create  an  estate  tail  in  realty 
confer  tlie  absolute  interest  in  personally. — *^It  has  been 
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established  b^  a  long  series  o(  caaes,"  saya  Mr,  Jarmiui, 
"that  where  personal  estate  (iDcladlng,  of  cnurse,  terms 
of  years  of  whatever  duration)  la  bequeathed  In  lan- 
goage  which,  if  applied  to  real  estate,  would  create  an 
estate  talt,  it  vests  absolutely  In  the  person  who  would 
be  the  fminediale  donee  in  tall,  and  consequently  de- 
volves at  his  death  to  his  personal  representatlvea 
(whether  be  leave  (sane  or  not),  and  not  to  hia  heir  in 
tiUl."i  The  mle  Is  not  confined  to  cases  where  the 
words,  if  used  in  reference  to  realty,  would  create  an 
express  estate  tail ;  but  It  applies  alao  to  those  In  which 
the  estate  tall  la  created  by  Implication,  except  in  the 
particular  case  In  which  words  expresalye  of  a  fallnre 
of  issue  receive  a  different  constmcUon  In  reference  to 
real  and  personal  estate.*  Wbere,  however,  an  estate 
tall  would  be  created  in  realtyfrom  a  gift  to  one /or  ii/e, 
and  after  hia  death  over  to  hia  issue,  the  rule  does  not 
apply,  and  tbe  legatee  talces  a  life  Interest  only  In  the 
personalty,  and  hia  iaane  the  remainder.' 

p  v.  OnrtinsCan,  IT  B,  C.  U7| 
'.  WsllieT.airt.  H7!P»nsr»oii 
■on,  W  am  *  J.  187 :  t^rnnd  v. 
■"Btonl,  S&elib,  mi  WlUtlhi 
Z  McCnrd, lair  Hattafwi  n. 
.  .^    HalH., 


M»!^BWle. 


Kins  c.  tlwk,  II  Oblo  at  MOj 
■hli».^l  VI,  2M:  Ch»1n  v.  Wll- 

7  Veiw.  bis;  CUrk  r.  Cl»rk.3 
r,  ™  ;  McGmw  V.  Dav9npoH,a 

tt.  Wlodlt™  Law"/.  C1i''n.  S.  4|"  Bi  ^rte  vljncb,  {  Smala  A  O.  <^ 

}  SOO.  American  statatei  eeucendng  estate!  is  tall.— 
Estates  tail  are  by  statute  In  many  of  the  American 
States  absolutely  abollshnd  and  turnedintofees-simple.i 
Accordingly  In  these  States,  a  grant  or  devise  in  terras 
which  at  common  law  would  create  a  fee-toll  now  opei- 
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ate  to  confer  a  fee-simple.^    In  a  few  other  States,  estates 
tail  are  made  life  estates  in  the  first  donee  with  remain- 
der in  feensimple  absolute,  to  the  person  to  whom  the 
estate  would  pass  at  common  law  at  the  death  of  the 
first  donee,'  or  with  remainder  in  fee-simple  absolute, 
to  the  children  of  the  first  donee  as  tenants  in  common, 
or  to  the  children  of  deceased  children  by  representa^ 
tion>    So  in  Georgia,  a  devise  which  at  common  law 
would. create  an  estate  tail  by  implication  will  be  con- 
strued to  give  a  life  estate  to  the  first  taker,  with  a 
remainder  over  in  fee  to  his  children  and  their  de- 
scendants.^   **  In  several  other  States,*'  says  Mr.  Stim- 
son,  *Hhe  tail  seems  to  be  good  if  the  estate  be  not 
conveyed;  but   the    grantee  may  convey  it   in  fee- 
simple.''*    In  Massachusetts  and  Maine,  lands  held  in 
tail  (but  not  remainders  in  tail),  are  liable  for  the  debts  of 
the  tenant  during  life,  and  after  his  decease  like  estates 
in  fee-simple.^    And  when  taken  in  execution  or  sold  by 
administrators  or  guardians,  the  creditor  or  purchaser 
takes  a  fee-simple.'    In  Massachusetts  and  Delaware, 
the  statutes  provide  that  equitable  estates  tail  in  posses- 
sion or  remainder,  and  all  remainders  or  reversions 
thereon,  may  be  barred  like  legal  estates ;  and  the  per- 
son to  whom  an  equitable  estate  tail  is  so  conveyed  is 
entitled  to  have  the  fee-simple  so  created  conveyed  to 
him  by  the  person  having  the  legal  estate.*    Implied 
entailments  are  barred  in  Pennsylvania,  by  twenty -one 
years'  actual  possession  of  the  premises,  and  treatment 
of  the  estate  as  a  fee-simple  by  the  donee  and  those 
claiming  under  him;^®  or  by  a  declaration  of  the  per- 
sons holding  under  such  donee,  his  alienee,  or  the  sur- 
vivors of  any  such  as  so  held  in  common,  executed  and 
recorded  like  a  (^eed.^^    In  some  of  these  States,  it  is 
enacted  that  a  reiuainder  on  what,  but  for  this  abolition 
would  be  an  estate  tail,  is  valid  as  a  contingent  limita- 
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tion  upon  a  fee,  and  may  take  effect  upon  the~  death  of 
the  first  taker  if  he  leave  no  issue  at  his  death.^'  So  in 
Georgia,  where  an  estate  tail  would  be  implied  by  com- 
mon-law rules  of  construction,  a  life  estate  is  created  in 
the  first  taker,  with  remainder  over  in  fee  to  his  chil- 
dren and  their  descendants,  but  if  none,  then  the  re- 
mainder over  takes  effect  according  to  its  terms.  So  in 
Mississippi,  any  person  may  convey  or  devise  lands  to 
a  succession  of  persons  then  living,  not  exceeding  and 
to  the  heirs  of  the  body  of  the  remainderman,  and  in 
default  thereof,  to  the  right  heirs  of  the  donor  in  fee- 
simple.*'  In  the  Virginias  and  Kentucky,  such  a  re- 
mainder over  after  an  estate  tail  is  only  valid  where  it 
would  be  valid  if  limited  upon  a  fee-simple.^*  "In 
twelve  States  and  Territories,''  Mr.  Stimson  concludes, 
"the  laws  are  silent,  and  estates  tail  would  logically 
seem  to  be  preserved  as  at  common  law.  But  presum- 
ably they  would  iu  many  States  not  be  recognized  by 
the  courts."** 

1  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886), »  1318,  citing  statutes  of 
N.  Y.,  Ind.,  Mich.,  Wis.,  Minn.,  Va.,  W.  Va.,  N.  C,  Ky.,  Tenn.,  Cal., 
Dak.,  Oa.,  Ala.,  Miss.,  and  Fla. 

2  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  {1313,  citing  statntes  as 
«tipra,  and  statutes  of  Pennsylvania  and  of  Missouri ;  1  N.  Y.  Rev. 
Stats.  722,J  8 ;  Allen  v.  Craft,  109  Ind.  476 ;  8.  C.  5  Am.  Prob.  Rep.  365 ; 
Buller  V.  Ralston, 69 Ga.  485 ;  Coe  v.  De  Witt,22  Hun, 428 ;  Atkinson  v. 
McCormic,  76  Va.  791, 799,  per  Anderson,  J. ;  Tipton  v.  La  Rose,  27  Ind. 
484 ;  Callis  v.  Kemp,  11  Gratt.  78  ;  Doe  r.  Cralgen,  8  Leigli,  449 ;  Hill  v. 
Burrow,  3  Call,  342 ;  Folk  v.  Whitley,  8  Ired.  133 ;  Ross  v.  Toms,  4  Dev 
876 ;  Sanders  v,  Hyatt,  1  Hawks,  247 :  Johnson  v.  Johnson,  2  Met. 
(Ky.)  831 ;  Brown  v.  Weaver,  28  Ga.  377  ;  Watkins  v.  Sears,  3  Gill,  492 ; 
Fraser  v.  Chene,  2  Mich.  81 ;  Grout  v.  Townsend,  2  Denlo,  336  j  Van 
Rensselar  V.  Poucher,  5  Denlo,  35 ;  Wendell  v.  Crandall,  1  N.  Y.  491 ; 
Burnet  v.  Denniston,5  Johns.  Ch.  35;  Criley  v.  Chamberlain,  30  Pa. 
St.  161 ;  Curtis  v.  Longstreth,  44  Pii.  St.  297 ;  Reinhart  v.  Lantz,  37  Pa, 
St.  488 ;  Haldeman  v.  Haldeman,  40  Pa.  St.  29. 

3  Stimson's  Am.  Stat  Law  (Jan  1, 18S6),  i  1313,  citing  statutes  of 
Vt,  111.,  Mo.,  Ark.,  and  Colo. 

4  Stimson's  Am.  Stat.  Law  (Jan.  1, 1886),  ^  1313,  citing  statutes  of 
Conn.,  N.  J.,  Ohio,  and  N.  M.;  Moorehouse  v.  Cotheal,  21  N.J.  L.  480  ; 
S.  C.  22  N.  J.  L.  430,  said  to  have  been  reversed,  22  N.  J.  L.  440 ;  Crox- 
all  V.  Sherrerd,  5  Wall.  268.  But  in  New  Jersey,  the  widow  of  the 
donee  has  dower  and  the  husband  curtesy:  Revision  of  N.  J., 
"Descent,"  2  H  •  Kennedy  v.  Kennedy,  5  Dutch.  185. 

.    5  Ford  V.  Cook,  73  Ga.  21S,    Cf.  Nussbaum  v.  Evans,  71  Ga.  733. 
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6  By  an  ordinary  deed  In  Mass.,  Me.,  B.  I.,  Pa.,  Md.,  and  Del.,  or 
by  a  deed  acknowledged  before  a  special  commissioner,  or  before  a 
Supreme  or  Superior  Court,  or  by  will  in  R.  I.:  Stimson's  Am.  Stat. 
Law  (Jan.  1, 1886),  §  1313. 

7  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  1313,  citing  statutes  of 
Mass.  and  Me. 

8  Stimson's  Am.  Stat  Law  (Jan.  1, 1886),  {  1813,  citing  statutes  oi 
Mass.,  Me.,  and  Pa. 

9  Stlmson*s  Am.  Stat  Law  (Jan.  1, 1886), }  1314. 

10  P&  Ann.  Dig.  (1874),  Estates  TaU,  1. 

11  Pa.  Ann.  Dig.  (1883),  117,  cited  by  Stlmson's  Am.  Stat  Law  (Jan. 
1  1886),  {1313. 

12  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  1818^  citing  statutes  of 
N.  Y..  Ind.,  Mlcb.,  Cal.,  and  Dak. 

13  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  }  1313. 

14  Stlmson's  A  m.  Stat  Law  (Jan.  1, 1886),  i  1313. 

15  Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  f  1313,  referring  to  N.  H., 
Iowa,  Kan.,  Neb.,  Tex.,  Or.,  Nev.,  Wash.,  Idaho,  Mon.,  Wyom.,  and 
S.  C. 
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CHAPTER  XVI. 

LIFE    ESTATES    AND    REMAINDERS,    AND     HEREIN    OF 

EXECUTORY  DEVISES. 

« 

{  201.    What  words  will  create  a  life  estate — Modern  statutes. 

{  202.    Life  estates  by  implication. 

I  203.   Life  estates — Miscellaneous  cases. 

{  204.    Contingent  remainders  and  executory  devises  defined. 

{  20Si.    Of  remainders  after  particular  estates  In  personalty. 

I  206.    A  remainder  must  be  supported  by  a  particular  estate. 

{  207.    The  particular  estate  must  continue  until  the  remainder  vests. 

{  206.    No  reminder  after  a  fee. 

{  209.  The  importance  of  the  distinction  between  contingent  re- 
mainders and  executory  devises. 

{  210i    Of  remainders  in  "  what  remains  unexpended.** 

{  211.  The  life  tenant  entitled  to  income  only— Distinction  between 
Income  and  capltaL 

g  201.  Wliat  wordf  will  create  a  life  estate— Modem 
■tatates. — At  comroon  law,  a  devise  in  general  tonus, 
withont  words  of  limitation  denoting  the  quantity  of 
the  estate  conferred,  was  construed  to  create  a  life  es- 
tate only,  unless  a  contrary  intention  was  manifested 
in  the  will.^  This  rule,  however,  has  been  reversed  by 
modem  legislation  both  in  England,^  and  in  America,' 
and  as  the  law  now  is,  such  a  devise  confers  a  fee,  unless 
a  contrary  intention  appear  in  the  will.^  But  a  devise 
or  bequest  in  such  general  terras  as,  standing  alone, 
would  confer  an  estate  in  fee-simple,  will  be  construed 
to  give  an  estate  for  life  only,  where  an  intention  so  to 
limit  the  gift  clearly  appears  from  the  will  taken  as  a 
whole.^  P^or  these  statutes  merely  change  the  com- 
mon-law presumption  that  unless  words  of  inheritance, 
or  other  words  indicating  an  intention  to  give  an  estate 
in  fee-simple,  are  employed  by  the  testator,  a  life  estate 
only  will  be  deemed  to  pass.    They  do  not  exclude,  in 
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a  propor  case,  &  considersUon  of  Uie  testator'!  bot- 
rouDdln^  In  determining  bis  intent.*  Estates  for  life 
arise  also  nndcr  tlie  modem  ataiutaa  abolishing  the 
rule  in  Shelley's  Case.  In  all  those  S'^tes  In  wbicb 
thsne  Fitatntea  have  been  enacted,'  the  words  of  the  tes- 
tator are  now  allowed  to  have  their  legitimate  e^ct, 
and  devises  to  ono  for  life,  with  a  limitation  aver  upon 
his  decease  to  his  heini  or  the  heirs  of  liis  body  or  to  ills 
issue,  do  not  aa  formerly  vest  In  the  ancestor  a  fee- 
simple  or  fee-tail,  bat  confer  upon  him  a  life  estate 
only,  with  remainder  to  the  persons  designated  by  the 
t*rnw  "  helra  "  and  "isane,"  aouording  to  the  intention 
ot  the  testator,* 


5   Qerby  "■  Corby,  M  Mo.  sn J  O 

7  e«eStals>e 

8  Eorden  ip.  KliiinbqiT.  a  Rodi^Sjt  UhH 
•tow  u.  (loodwla,  2  BrwK.  ni. 

i  S02.  Ufa  Mtatw  If  Implinatiaa.  —  A  life  estate  may 
be  created  by  implioatlon,  Thas  a  direction  for  a  divis- 
ion among  the  cbildreo  of  the  testator  after  the  death 
of  bis  widow  trill  oontar  npon  ber  by  Implication  a  lite 
estate  In  property  not  otherwise  disposed  of.'  If  a  will 
devise  the  same  property  to  two  different  persons,  ta 
the  first  with  words  of  loberitance,  and  to  the  second 
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without  words  denoting  the  quantity  of  the  estate,  the 
latter  gift  will  not  destroy  the  former,  but  will  be  con- 
strued as  a  life  estate  only,  with  reversion  to  the  heirs  of 
the  first  devisee.'  Although  a  devise  in  general  terms, 
not  indicating  the  quantity  of  the  estate  conveyed, 
will  be  construed  to  confer  a  fee  where  debts  or  legacies 
are  charged  upon  tlie  devisee,  an  estate  expressly  de- 
vised for  life  cannot  be  thus  enlarged  by  implication  :• 
nor  where  a  testamentary  gift  is  expressly  limited  to 
the  donee  for  life,  will  a  superadded  power  to  sell  and 
appropriate  the  proceeds  enlarge  the  interest  into  an 
absolute  estate.*  Nor  is  a  devise  clearly  expressed  to  be 
for  life  enlarged  to  a  fee  by  a  power  to  sell  or  to  appoint 
by  deed  or  will ;  *  but  a  deed  made  by  such  devisee,  pur- 
porting to  convey  the  fee,  may  take  effect  at  liis  death, > 
although  he  has  no  power  to  alien  during  life.^  A  de- 
vise of  money  and  real  estate  for  life,  with  power  to  dis- 
pose of  enough  for  the  devisee's  support,  confers  only 
a  life  estate  with  a  conditional  power  of  disposition.^ 
Neither  will  a  gift  over  of  "  what  may  remain  "  enlarge 
the  life  estate  by  implication.*  Nor  will  the  absence  of 
a  gift  over  imply  a  gift  of  a  larger  estate  where  the 
devise  is  clearly  for  life.^® 

1  Kelly  t>.  Stinson,  8  Blackf.  387. 

2  Jones  v.  Doe,  2  111.  278. 

8  Moore  v.  Diamond,  5  B.1. 121;  Gemet  v.  Lynn,  SI  Pa.  St.  04. 
See  cases  cited  tupra,  2  188,  n.  fi. 

4  Bhode  Island  Hospital  v.  Commercial  Bank,  1 1 R.  L  625 ;  In  re 
Fanton,  3  Demarest,  4 ;  Russell  v.  Eubankii,  84  mo.  82.  See  cases 
cited  tupra,  1 202,  n.  4. 

5  Firman  v.  Beal,  14  HI.  244 ;  Andrews  t>.  Bramfleld,  32  Miss.  107  ; 
Dean  v.  Nunnally,  36  Miss.  358 ;  Troy  v.  Troy,  1  Wiust.  Eq.  77. 

6  Pulllam  v.  Christy,  19  IlL  83t 

7  Christy  v.  Ogle,  33  IlL  295. 

8  And  the  real  estate  cannot  be  sold  under  the  power  so  Ions:  as 
any  of  the  money  Is  available  for  the  support  of  the  devisee :  Mor- 
ford  v.  Dleffeubackcr,  54  Mich.  603. 

9  Naundorf  v.  Schuman,  41 N.  J.  Eq.  14.  But  see  Shaw  v.  Hussey. 
41  Me.  495. 

10   Evans*  Appeal,  61  Ooniu  435. 
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§  208.  Lifeestates— ICisoellaneoaacasos.— Agiftofthe 
proceeds  of  real  estate  for  life  vests  a  life  estate  in  the 
realty  itself.^  A  direction  that  a  house  should  *^  become 
the  property  of  "  a  certain  person,  not  to  be  subject  to 
sale  or  mortgage,  but  to  descend  to  his  children  free 
and  unencumbered,  and  in  the  event  of  his  having  no 
children  then  over  to  another,  vested  a  life  estate  only 
in  the  first  devisee.*  Where  land  was  devised  in  g6n- 
eral  terms  without  words  of  limitation,  and  in  another 
part  of  the  will  the  testator  referred  thereto  as  having 
been  given  for  life,  it  was  decided  that  only  an  estate 
for  life  was  conferred.'  A  devise  to  the  testator's  widow, 
with  directions  that  the  property  be  kept  together  dur- 
ing her  life  for  the  maintenance  of  herself  and  the  chil- 
dren, each  of  whom  on  coming  of  age  is  to  receive  such 
a  portion  of  the  property  on  hand  as  the  widow  may 
choose  to  give  it,  confers  upon  the  widow  a  life  estate 
only.*  Where  a  testator  "  lends  "  land  to  a  devisee,  and 
provided  that  in  case  he  arrived  at  manhood  and  begat 
heirs,  he  should  take  in  fee,  but  if  not  then  over,  it  was 
held  that  he  took  a  life  estate,  subject  to  be  enlarged  to 
a  fee  in  the  contingency  prescribed.^  A  charge  upon  a 
life  tenant  to  provide  for  others  "while  they  remain 
single  women  in  said  house,''  confers  upon  the  latter 
an  interest  pur  dtitre  vie  only.' 

1  Wilson  V.  Kehan,  58  Pa.  Bt.  79. 

2  Orlm's  Appeal,  1  Grant  Cas.  209.  S.  P.,  Walker  v.  MUlIgan,  4S 
Pa.  St.  178. 

3  Fearing  v.  Smith,  97  Maas.  413. 

4  Wetr  V.  Smith,  62  Tex.  1. 

5  Felton  v.  Bellups,  1  Dev.  A  B.  Eq.  684. 

6  Lorlng  V.  Arnold  (R,  1. 1887,  Jan.  6). 

§  204.  Contingent  remainders  and  executory  devises  de- 
fined.—  ^'  A  contingent  remainder  is  a  remainder  limited 
so  as  to  depend  on  an  event  or  condition  which  may 
never  happen  or  be  performed,  or  which  may  not  hap- 
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pen  or  be  performed  till  after  the  determination  of  the 
preceding  estate ;  for  if  the  preceding  estate  (unless  it 
be  a  mere  trust  estate)  determine  before  such  an  event 
or  condition  happens,  the  remainder  will  never  take  ef- 
fect/' ^  *'  An  executory  devise  is  a  limitation  by  will  of 
a  future  estate  or  interest  in  land,  which  cannot,  consist- 
ently with  the  rules  of  law,  take  effect  as  a  remainder."  * 
The  doctrine  of  executory  devises  derives  its  origin  from 
jthe  indulgence  of  the  courts  toward  testamentary"  writ- 
ings, and  is  to  be  applied  only  where  otherwise  the 
words  of  the  will  would  be  void ;  •  for  wherever  a  future 
interest  is  so  limited  by  devise  as  to  fall  within  the  rules 
for  the  limitation  of  contingent  remainders,  such  an 
faiterest  is  not  an  executory  devise  but  a  contingent 
remainder.^ 

1  1  Feame  on  Bemalnders,  1. 

2  2  Bedfield  on  Wills,  262.    Cf^  1  Fearne  on  Bemalnders,  1C7, 1S8. 

S   1  Fearne  on  Remainders,  197, 198. 

4  1  Fearne  on  Remainders,  198 ;  Parefoy  v.  Rogrers,  2  Lev.  33 : 
Qoodrlght  V.  Ck>rnlsb,  4  Mod.  256,  2.>3 ;  Cholmondelc}'  v.  Slaxey,  12 
East,  589,  664. 

\  205.  Of  remainders  after  particular  estatea  in  per- 
sonalty.— An  executory  devise  differs  from  a  contin- 
gent remainder,  first,  in  that  it  respects  personal  estates 
as  well  as  real.^  Strictly  speaking,  there  can  be  no  re- 
mainder created  in  personal  property. '  "  Every  estate, 
therefore,  in  personal  property,  which  i3  provided  to 
take  efiect  in  futuro^  wTiether  preceded  by  a  prior  es- 
tate in  some  one  or  not,  must  be  created  by  way  of 
executory  devise.  It  is  in  this  way  that  a  bequest  of  a 
term  for  years  after  a  life  estate  is  made  to  take  effect."  * 
"  And  it  is  now  clear  that  personal  property  may  be  sub- 
jected to  the  same  modifications  of  ownership  as  real 
estate  by  way  of  executory  devise."' 

1  1  Feame  on  Remainders,  418.  See.  however,  Lott  v.  Meacham, 
4  Fla.  144,  where  It  Is  said  that  a  remainder  may  be  limited  after  a 
life  estate  In  personalty. 
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2  1  BedfleM on  Wllls.STl ;  Horton  v. Horton,  Cro.  Jac.  74 ;  Wood- 
cock V.  Woodcock^  Cro.  Ellz.  796. 

a  1  Redfleld  on  Wills,  271 ;  2  Kent  Com.  352,  853 ;  Rogers  v.  Ross,  4 
Johns.  Ch.  388 ;  Moffnt  v.  Strong,  10  Johns.  12  ;  Westcott  v.  Cady,  5 
Johns.  Ch.  384 ;  Qriggs  v.  Dodge,  2  Day,  28. 

§  806.  A  remainder  miut  be  supported  bj  a  particular 
estate.  —  The  seconc^  difference  between  an  executory 
devise  and  a  contingent  remainder,  is  that  the  former 
requires  no  preceding  estate  to  support  it,^  while  ordi- 
narily, an  estate  in  remainder  cannot  be  supported  by 
a  particular  estate  loss  than  a  freehold.'  Neither  is  an 
executory  devise  defeated  by  the  forfeiture  or  failure 
of  an  intermediate  estate.'  *^And  an  estate  which  in 
one  event,  happening  after  the  death  of  the  testator^ 
would  take  effect  as  a  contingent  remainder,  may,  by 
the  happening  of  a  different  event,  not  anticipated,  per> 
haps,  be  construed  as  an  executory  devise,  the  courts, 
feeling  justified  in  adopting  the  construction  which 
will  most  nearly  effect  the  intention  of  the  testator."^ 
For  example,  a  remainder  may  be  converted  into  aiiL 
executory  devise  by  the  death  of  the  holder  of  the* 
intervening  particular  estate  before  tlie  time  of  vesting 
of  the  remainder,  in  which  event  the  gift  over,  which 
would  fail  as  a  remainder,  is  allowed  to  operate  as  an 
executory  devise.* 

1  1  F«arne  on  Remainders,  418 ;  Miller  v.  Crittenden,  4  Iowa,  252  ; 
l^ightlugale  V.  Burrell,  15  Pick.  104, 11 1. 

2  Beard  v.  Rowan,  1  McLean,  135;  Wells  v.  Rltter,  8  Whart.  20S  ; 
Moore  17..  Ho  we,  4  Man.  li)J ;  Doe  v.  Scarborough.  3  Ad.  &  E.  2,  897  ; 
Moore  v.  Parker,  1  Ruym.  LA.  87 ;  1  Jarmuu  on  Wills,  819,  820. 

3  1  Redfleld  on  Wills,  2fiS  ;  Pells  r.  Brown.  Cro.  Jac.  690;  Fearne 
Cont.  Rem.  418, 423 ;  Thompson  v.  Hoop,  6  Ohio,  480  ;  Jones  v.  West- 
comb,  Preo.  Ch.  316;  Statham  v.  Bell,  Cowp.  40;  Meadows  v.  Parry, 
1  Ves.  <ft  B.  124. 

4  1  Redfleld  on  Wills,  260  ;  Hopkins  v.  Hopkins,  1  Atk.  581 ;  Fon- 
nerean  v.  Fonnereau,  2  Doug.  4«7  ;  Wilson  v.  Staflford,  I  Wlnst.  Eq. 
103;  Murray  v.  Jones,  2  Ves.  &  B.  313  ;  Macklnnon  v.  Sewell,  5  Sim. 
78 ;  Scatterwood  v.  Edge,  1  Salk.  22i). 

5  Hopkins  V.  Hopkins,  1  Atk.  581 ;  Scott  v.  Roach,  5  Maule  &  S.  482. 

f  207.    Tlio  particular  estate  must  contiiiue  until  the  re- 
mainder vests.  —  If  tliere  be  a  preceding  estate^  it  is  not 
Beach  Wii-l».--33. 
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necessary  that  the  executory  devise  should  vest  imme> 
diately  upon  the  termination  of  the  particular  estate.' 
But  a  remainder  cannot  be  made  to  tal^e  effect  wliere 
there  is  a  necessary  interval  between  the  death  of  tlie 
testator,  or  the  expiration  of  tlie  particular  estate,  and 
the  vestinp:  of  the  remainder.*  Tlius,  a  devise  to  the 
children  of  a  person  who  has  no  children  at  the  time  of 
tlie  testator's  death  would  be  void  as  a  remainder ; '  so 
also  a  devise  to  the  heirs  of  the  body  of  a  person  yet 
livinj?.* 

1  1  Fearne  on  Bemalnders,  418L 

2  Miller  v,  Crittenden,  4  Iowa,  252;  Nightingale  v.  Barrell,  15 
Piclc.  104, 1 11 ;  Bldfng  v.  Stone«  8  Viu.  Abr.  215,  pi.  5;  1  Jarman  on  Wills, 
821 :  Doe  V.  Heneage,4  Term  Bep.  18;  Nicholl  t'.  Nicboll,  2  Black.  W. 
1159 ;  Stanley  v.  Stanley,  16  Ves.  4«1 ;  Carr  v.  ErroU,  6  East,  68 ; 
Nicholls  r.  Hheffleirt,  2  Bro.  C.  C.  215 ;  Bullock  r.  Stones,  2  Ves.  Sr. 
521 ;  Snowe  v.  Cottier,  1  Leav.  135. 

3  Btillock  V.  Stones,  2  Ves.  Sr.  521 ;  Gore  v.  Gore,  2  P.  Wms.  28  ; 
Stephens  v.  Stephens,  Cas.  temp.  Talb.  228;  Hopkins  t>.  Hopkins,  Cas. 
temp.  Talb.  44. 

4  Fonnereau  v.  Fonnereau,  2  Doug.  487 ;  Snowe  v.  Guttler,  1  Lev. 
135. 

§  208.  No  remainder  after  a  fee.  —  A  remainder  cannot 
be  made  to  take  etlect  after  an  estate  in  fee-simple,  de- 
feasible by  a  condition  subsequent,*  where  it  is  ob- 
vious that  the  testator  did  not  intend  the  estate  to  pass 
from  the  first  taker  except  in  the  particular  event 
pointed  out:'  but  such  a  gift  over  may  be  good  by 
way  of  executory  devise.'  The  failure  of  the  devise 
over  in  such  a  case  depends  on  whether  the  first  taker 
has  the  absolute  right  to  dispose  of  the  property.*  For 
if  the  first  devisee  have  an  absolute  right  to  dispose  of 
the  property,  not  a  mere  power  of  appointment  among 
certain  specified  persons  or  classes,  any  estate  over  is 
void  as  inconsistent  with  the  first  estate  ;  ^  and  even  the 
doctrine  of  executory  devises  cannot  be  applied  to  save 
the  ulterior  limitation  from  failure.'  In  a  recent  case 
in  Vermont,  where  the  testator  devised  the  residue  of 
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his  estate  to  his  wife  *'  for  her  benefit  and  support,  to 
use  and  dispose  of  as  she  may  think  proper,"  and  then 
provided  that  *'if  any  of  the  estate  should  be  left  in  my 
wife's  possession  at  her  death/'  that  the  same  be  divided 
between  his  brothers  and  sisters,  it  was  decided  that  the 
wife  took  an  absolute  estate,  and  that  the  remainder 
over  was  void  for  repugnancy.^  If,  however,  the  first 
devise  lapses  by  the  deatli  of  the  devisee  in  the  lifetime 
of  the  testator,  the  gift  over  will  be  good,  notwithstand- 
ing that  it  could  not  have  taken  efifect  had  the  absolute 
intermediate  estate  once  vested.^  Even  an  executory 
devise,  to  take  effect  after  the  indefinite  failure  of  issue, 
is  void  for  remoteness;*  but  an  executory  devise  over 
upon  the  decease  of  the  tenant  for  life,  without  issue 
**  living  at  the  time  of  his  death,''  is  valid.^^  If  the 
executory  devise  should  fail  by  reason  of  lapse  or 
remoteness,  the  first  taker  will  hold  absolutely.*^ 

1  Biightman  v.  Brfghtman,  100  Mass.  2:)8  ;  Burleifirh  v.  Clough,  52 
N.  H.  267 ;  Yarnall's  Appeal,  70  Pa.  8t.  iJ-tt  ;  Flsk  v.  Keeiie.35  Me.  349; 
Porter  v.  Bradley,  3  T*erni  Rep.  U'l ;  Taylor  v.  Biddall,  a  Mod.  289 ; 
Pells  t'.  Brown,  Cro.  Jac.  5530 :  Deas  v.  Horry,  2  Hill  Ch.  244  ;  Marks  v. 
Marks,  Prec.  Ch.  486  ;  Fairfax  ?•.  Heron,  Prec.  Ch.  67  ;  Doe  r.  Wetton 
2  Bos.  <ft  P.  324 ;  Toovpy  i>.  Bassett,  10  East,  460 ;  Heath  v.  Heath,  1 
Bro.  C.  0. 147;  Doe  t>.  Tlmlns,  I  Barn.  &  Aid.  5;« :  Doe  v.  Webber,  1 
Barn.  &  Aid.  713 ;  Doe  t'.  Rawding,  2  Barn.  &  Aid.  441  ;  Doe  v.  Howell, 
10  Barn.  A  C.  201 ;  Gulliver  v.  Weckett,  1  Wlls.  105 ;  Coltsman  v.  Colts- 
man,  Law  R.  3  H.  L.  121. 

2  2  Redfleld  on  Wills,  286 ;  Ravage  v.  Tyers,  liaw  R.  7  Ch.  366 ; 
Salisbury  v.  Pettv,  3  Har«,8l ;  Taylor  v.  I.angford,  3  V(  a.  11'.) ;  Joslin 
v.  Hammond,  8  My Ine  &  K.  110 ;  Iiasaence  v.  Tlerney,  1  Macn.  &  G.  Sol. 

3  O'Brien  v.  O'Leary  (N.  H.  1887,  July  16) ;  White  v.  Rowland,  67 
Ga.  546  ;  Busby  v.  Rhodes,  .^d  Miss.  237. 

4  Ide  i».  Ide,  5  Mass.  600 ;  Burbank  v.  Whitney,  24  Pick.  146 ;  Rams- 
dell  V.  Ramsdell,  21  Me.  2S8, 29;{;  Jackson  v.  Delancy,  13  Johns.  5:i7  ; 
Jackson  v.  Robins,  15  Johns.  16);  Jackson  v.  Bull,  10  Johns,  i:):  Jack- 
son V.  Coleman,  2  Johns.  8oi ;  Att'y-Gen.  v.  Hall.  Fltzg.  314  ;  Nelson  v. 
Cooper,  4  Leiarh,  408  ;  Barnard  v.  Bailey,  2  Har.  (Del.)  66;  Timewell  v. 
Perkins,  2  Atk.  102. 

5  Ide  V.  Ide,  6  Mass.  600  ;  Ramsdell  v.  Ramsdell,  21  Me.  288, 293 ; 
Melson  r.  Cooper, 4  Leigh, 40 \ ;  Jackson  r.  Robins.  15  Johns.  160;  Jack- 
gnn  V.  Bull,  10  Johns.  i;» ;  Burbank  »>.  Whitney,  24  Pick.  140 ;  Att'y-Gen. 
t.  Hall,  Fltzg.  314;  Jackson  v.  Coleman,  2  Johns.  3f)l  ;  Jackson  v. 
i)elancv,  13  Johns.  637 ;  Barnard  v.  Bailey,  2  Har.  (Del.)  56 ;  Timewell 
V,  Perkins,  2  Atk.  102. 

6  Wead  v.  Gray,  78  Mo.  50. 
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7  Stowell  V.  Stowell  (Vt.  1887.  Apr.  15). 

8  2  Bedfleld  on  Wills,  278 ;  Burbank  t>.  Wliitney,.24  Pick.  146. 

9  1  fiedfleld  on  Wills,  27(^ 

10  1  Redfield  on  Wills,  277;  Bradhurst  v.  Bradhurst,  1  Palee,  SWl  ; 
Rtithbone  v.  Dyokman,  3  Paige,  9;  Heard  v.  Horton,  1  Denio,  165 ; 
Hill  V.  Hill,  4  Barb.  419;  Miller  v.  Emans,  W  N.  Y.  384,  Chrystle  r. 
Phj'fe,  19  N.  Y.  344  ;  Norrls  v.  Johnston,  17  Gratt.  8 ;  Clarkson  v. 
Booth,  17  Gratt.  4:T0 ;  Tebbs  v.  Duval,  17  Gratt.  349  ;  Sims  v.  Conger,  ?9 
Miss.  231 ;  Allenderv.  Sus8an,33Md.ll;  Battleborov  Mead,  43  vt.  536: 

11  The  Church  v.  Grant,  3  Gray,  142;  Jackson  v.  Noble.  2  Keen, 
500 ;  1  Jarman  on  Wills,  824 ;  Blomfleld  r.  Eyre,  3  Com.  B.  557 ;  Holm 
V.  Low,  4  Met.  100  ;  Person  v.  Dodge,  23  Pick.  287 ;  Ide  v,  Ide,  6  Moss. 
600,  602 ;  Annable  v.  Patch,  8  Pick.  880. 

g  209.  The  importance  of  the  distinctioii  between  contin- 
gent remainders  and  executory  devises.  —  ^^But  the  great 
and  essential  difference  between  the  nature  of  a  con- 
tingent remainder  and  that  of  an  executory  devise 
(and  that  indeed  which  renders  it  material  to  distin- 
guish the  one  from  the  other  in  their  creation),  consists 
in  this :  that  the  first  may  be  barred  and  destroyed, 
or  prevented  from  taking  effect  by  several  different 
means;  whereas,  it  is  a  rule  that  an  executory  devise 
cannot  be  prevented  or  destroyed  by  any  alteration 
whatsoever  in  the  estate  out  of  which  or  after  which  it 
is  limited.**  ^  "  The  distinction  between  executory  de- 
vises and  estates  in  remainder  may  be  carried  forward 
and  illustrated  bj"  numerous  cases ;  but  it  scarcely 
seems  important,  since  whether  an  estate  takes  effect  as 
the  one  or  the  other  is  not  essential  except  in  a  technical 
point  of  view,  and  for  that  purpose  the  rules  which  we 
have  already  stated  will  be  sufficient  to  solve  most  oiP 
the  questions  which  will  arise.**  * 

1  1  Fearne  on  Remainders,  418,  et  seq.,  and  cases  cited. 

2  2  Bedaeld  on  Wills,  264. 

J  210.  Of  remainders  in  <<what  remains  unexpended.** 
— Wliere  there  is  a  devise  or  bequest  to  one  and  ix  gift 
over  at  his  death  of  "what  remains,**  or  of  "  wljat  may 
remain  undisposed  of  by  him,**  or  "should  anything 
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remain,"  the  question  arises  whetlier  the  first  taker 
will  hold  for  life  only  or  absolutely  and  in  fee,  for 
determining  which  there  seeins  to  be  no  general  rule. 
The  intention  of  the  testator,  either  as  expressly  stated, 
or  as  gathered  from  his  language  in  the  will,  is  held 
to  govern,  and  each  case  is  found  to  be  a  law  unto 
itself.*  Under  such  bequests,  the  Pennsylvania  rule  is 
that  the  first  devisee  or  legatee  will  take  an  absolute 
interest  both  in  realty  and  personalty.'  And  this  is  fol- 
lowed as  to  personalty  in  Massachusetts.'  In  Georgia, 
such  a  gift  over  is  good  only  as  an  executory  devise.* 
In  Alabama,  the  eflTect  is  to  vest  a  life  estate  in  the 
first  taker  both  as  to  realty  and  personalty,  the  re- 
mainder over  being  valid  ;^  and  the  same  result  is 
effected  in  New  Hampshire.*  In  North  Carolina,  the 
first  taker  will  receive  onlv  an  estate  for  life  in  reaUv 
and  personalty,  and  the  remainderman  only  a  cout 
tingent  remainder.^  The  same  rule  prevails  in  Maine.^ 
In  Tennessee,  a  life  estate  is  created  in  the  prior  de- 
visee or  legatee,  with  a  vested  interest  in  the  remain- 
derman ;*  and  so  in  Indiana,  a  life  estate  in  the  realty 
is  conferred  upon  the  first  devisee,  and  the  remain- 
der over  is  vested.*®  If  to  such  a  devise  or  legacy  in 
general  terms,  not  indicating  the  quantity  of  the  es- 
tate conferred,  there  be  joined  an  unconditional  power 
of  disposition,  a  gift  over  of  what  remains  undisposed 
of  at  the  prior  taker^s  death  will  be  void,  and  he  will 
hold  an  estate  in  fee  in  realty  and  the  absolute  title  to 
personalty;  but  if  the  interest  of  the  first  devisee  or 
legatee  be  expressly  stated  to  bo  for  life,  althougli 
coupled  with  a  power  of  disposal,  the  gift  over  of  what 
remains  is  valid."  If  the  will  clearly  devises  a  life  es- 
tate only,  that  estate  will  not  be  enlarged  into  a  fee  by 
the  gift  to  the  life  tenant  of  a  power  of  disposition  over 
the  remainder,*^  unless  there  appear  a  general  intent  to 
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confer  a  fee.^  A  devise  for  life,  with  power  to  sell  the 
whole  Id  case  of  need  for  the  comfortable  support  of 
the  devisee,  is  construed  as  a  life  estate  only,  with  a 
power  to  sell  contingent  upon  the  insufficiency  of  the 
income.** 

1  2  Am.  Prob.  Bep.  78,  note  to  Foote  v.  Saandera,  72  Mo.  61d. 

2  Poet  V.  DUloD,  8  Phlla.  31 ;  Cox  v.  Rogers,  77  Pa.  St  160. 

8  McKIm  V.  Rarwood,  129  Mass.  75 ;  Tuft  t*.  Taft,  190  Mass.  4tn. 
Bat  see  Andrews  v.  Bank,  3  Allen,  313 :  Rogers  v.  American  Board,  5 
Allen,  &i.    Of.  Elcoa  v.  Lancastrian  School,  2  Pat.  A  H.  53. 

4    Robertson  v.  Johnson,  24  Oa.  102. 

6  Weathers  v,  Patterson,  30  Ala.  404;  Ex  parte  Dickson,  64  Ala 
188, 191. 

6  Cartier  v.  Eaton,  67  N.  H.  154. 

7  Hales  v.  Griffin,  2  Dev.  «ft  B.  Eq.  425.  Cf.  WilUams  v,  Parker,  84 
N.  C.  90 :  Ellis  V.  Meadows,  84  N.  C.  &2. 

8  Hall  V.  Otis,  71  Me.  336 ;  Stuart  v.  Walker,  72  Me.  145. 

9  McOayock  v.  Pngsley,  12  Heisk.  689 ;  In  re  Miller's  Wills,  2 
Lea,  54. 

10  Davidson  v.  Koehler,  76  Ind.  396. 

11  Stuart  V.  Walker,  72  Me.  145 ;  S.  C.  2  Am.  Prob.  Bep.  79, 85,  and 
cases  there  reviewed.    See  mpra,  {  210,  and  cases  cited. 

12  Tatum  v.  McLellan,  50  Miss.  1 ;  Dean  v.  Mnnally,  86  Miss.  368  ; 
Spooner  v.  LoveJoy,  106  Mass.  52<) :  Rubey  v.  Barrett,  12  Mo.  3 ; 
welsch  V.  Belleville  Bank,  94  111.  191  ;  Fernbacher  v.  Fernbacber,  4 
Demarest,  227 ;  PuUiam  v.  Byrd,  2  Strob.  Eg.  134  ;  Bumsdeli  v.  Rams- 
dell,  21  Me.  293;  Pickering  v.  I^ngdon,22  Me.  413;  Smith  v.  Fulkln- 
son,  25  Pa.  St.  109:  Den  v.  Hunophreys,  16  N.  J.  L.  25;  Swope  t». 
Swope,  5  Olll,  225 ;  De  Peyster  r.  Howland,  R  Cowen,  277  :  McDonald 
t'.  Walgrave,  1  Sand.  Ch.  274;  Doughty  v.  Brown,  4  Yeates,  17»; 
Oulbertson  v.  Duly,  7  Watts  &  S.  1!«5;  Inman  v.  Jackson,  4  Oreenl. 
237 ;  Moore  v.  Webb,  2  Mon.  B.  282 ;  Jackson  v.  Babcock,  12  Johns.  S89i 

13  Dillin  V.  Wright,  73  Pa.  St.  177 ;  Reformed  Church  v.  Dlsbrow, 
52  Pa,  St.  219. 

14  Stevens  i'.  WInship,  1  Pink.  318 ;  Minot  v.  Prescott,  14  Mass.  486w 
or.  Roberts  v.  Whiting,  16  Mass.  186. 

§  211.  The  life  tenant  entitled  to  ineome  only — Distino- 
tion  between  income  and  capital. — A  devise  over  carries 
the  corpus  of  the  estate,  but  the  income  accruing  during 
the  life  of  the  first  taker  goes  to  him  and  to  his  repre- 
sentatives.i  So  an  increase  above  the  original  value  of 
stocks  and  bonds  belongs  to  the  remainderman,  and 
not  to  the  representatives  of  the  life  tenant.'  Con- 
versely, if  a  testator  directs  bonds  to  be  purchased,  and 
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the  income  to  be  paid  to  one  for  life  with  remainder 
over,  the  remainderman  is  not  entitled  to  have  the 
premium  paid  for  the  bonds  deducted  from  the  divi- 
dends accruing  to  the  life  tenant.'  An  ordinary  or  reg- 
ular cash  dividend,  declared  during  the  continuance  of 
the  life  estate,  belongs  to  the  life  tenant.  It  is  income 
and  not  capital.*  As  to  such  dividends,  it  is  not  ma- 
terial when  they  -Were  earned.  If  they  were  declared 
during  the  continuance  of  the  particular  estate,  they  go 
to  the  life  tenant.^  In  England,  the  courts  distinguished 
between  ordinary  or  regular,  and  extraordinary  or 
extra  dividends,  the  former  going  to  the  life  tenant,  and 
the  latter  to  the  remainderman.*  The  Massachusetts 
mle,  known  as  the  rule  in  Minot's  Case,  "  is  to  regard 
cash  dividends,  however  large,  as  income,  and  stock 
dividends,  however  made,  as  capital.' '  ^  The  later  cases 
are  to  the  same  effect.^  The  Massachusetts  rule  is  fol- 
lowed in  Rhode  Island,*  and  somewhat  tentatively  in 
the  District  of  Columbia.^^  It  was  also  incorporated  into 
the  Civil  Code  of  Gtoorgia,  and  is  the  ][fule  in  that  State.'^ 
But  it  has  in  general  found  little  favor.  It  has  been 
savagely  criticised  in  many  jurisdictions,  and,  it  is  sub- 
mitted, upon  the  soundest  grounds.^'  **The  general 
American  rule,"  says  Mr.  Cook  in  his  work  on  Stock 
and  Stockholders,  section  554,  **  proceeds  upon  the 
theory  that  the  court,  in  disposing  of  stock  or  property 
dividends,  as  between  life  tenant  and  remaindennan, 
may  properly  inquire  as  to  the  time  when  the  fund  out 
of  which  the  extraordinary  dividend  is  to  be  paid  was 
earned  or  accumulated.  If  it  is  found  to  have  accrued 
or  been  earned  before  the  life  estate  arose,  it  is  held  to 
be  principal,  and  to  belong  to  the  corpus  of  the  estate, 
and  not  to  go  to  the  life  tenant,  without  reference  to  the 
time  when  it  is  declared  or  made  payable.  In  this  way 
it  inures  to  the  benelit  of  the  remainderman's  estate. 
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But  when  it  iii  found  that  the  fund  out  of  which  the 
dividend  is  paid  accrued  or  was  earned,  not  before  but 
after  the  life  estate  arose,  then  it  is  held  that  the  divi- 
dend is  income,  and  belongs  to  the  tenant  for  life." 
The  rule  was  first  announced  in  Pennsylvania,  and 
hence  is  sometimes  called  the  Pennsylvania  rule." 
This  is  also  the  rule  in  New  Jersey,^*  in  New  Hamp- 
shire,^^  and  in  Maine,^'  and  has  recently  been  accepted 
in  Kentucky." 

1  Williams  V.  Pearson,  38  Ala.  299;  Ewin  v.  Park,  3  Head,  713; 
Johnson's  Trusts,  Law  R.  2  £q.  716. 

2  In  re  Gerry,  103  N.  Y.  445 ;  S.  C.  5  Am.  Prob.  Rep.  56. 

3  Shaw  v.  Cordis  (Mass.  1886^143  Mass.  443. 

4  Ware  v.  McCandlsh,  11  Leigh,  595;  Barclay  v.  Wainwright,  14 
Ves.  66;  Cllve  v.  Clive,  Kay,  600;  Norris  v.  Harrison,  2  Madd.  28$; 
Preston  v.  Melville,  16  Sim.  163 ;  Cuiaing  v.  Boswell,  2  Jur.  N.  S.  1005  ; 
Murray  v.  Glasse,  17  Jur.  816. 

6  De  Gendre  v.  Kent,  Iaw  R.  4  Eq.  283 ;  Browne  v.  Ck>llins,  Law 
R.  12  Eq.  586 ;  Locke  t'.  Venables,  27  Beav.  598 ;  Cogswell  v.  Cogswell, 
2  Edw.  Ch.  231 ;  Price  v.  Anderson,  15  Sim.  473 ;  Barclay  v.  Walri- 
wright,  14  Ves.  66 :  Witt  v.  Steere,  13  Ves.  263 ;  Ambercromble  r. 
Riddle,  3  Md.  Ch.  320 ;  Wright  v.  Tuckett,  1  Johns.  A  H.  266 ;  Richard- 
son r.  Richardson,  73  Me.  670 ;  S.  C.  4  Am.  Prob.  Rep.  352 ;  Furley  v, 
Hyder.  42  Law  J.  Ch.  626;  Bates  t*.  MacKlnley,32  Beav.  280;  Jones 
V.  Oog.e,  Law  R.  8  Ch.  192 ;  Goldsmith  v.  Swift,  25  Hun,  201 ;  Johnson 
V.  Bridgewater  Manuf.  Co.  14  Gra3%  274  ;  Jermain  v.  Lake  Shore  etc. 
R.  R.  Co.  91  N.  Y.  483 ;  Gifford  v.  Thompson,  116  Mass.  478 ;  Ellis  v. 
Proprietors  etc.  2  Pick.  243. 

6  Witt  V.  Steere,  13  Ves.  363;  Norrls  v.  Harrison,  2  Madd:  268 ; 
Hooper  v.  Rossiter,  McClel.  527:  Bates  v.  MacKinley,  81  Beav.  280; 
Paris  V.  Paris,  10  Ves.  185,  by  Chan.  Eldon ;  Brander  v.  Brander,  4 
Ves.  800;  Barclay  v.  Walnwright,  14  Ves.  66;  Price  v.  Anderson,  K 
Sim.  473 ;  Irving  v.  Houstown,  4  Pat.  A  pp.  521 ;  In  re  Barton's  Trust, 
Law  R.  6  Eg.  238 ;  Clayton  v.  Gresham,  10  Ves.  288 ;  Gill  v.  Burley,  22 
Beav.  619;  Straker  v.  Wilson,  Law  R.  6  Ch.  503;  Plumbe  v.  Nelld,« 
Jur.  N.  S.  529 ;  Johnson  v.  Johnson,  15  Jur.  714 ;  In  re  Hopkins* 
Trust,  Law  R.  18  Eq.  696 ;  Sproule  v.  Bouche,  29  Ch.  Div.  635  (rever8e<l 
in  the  House  of  Lords,  see  2  By.  <&  Corp.  L.  J.  69);  Locke  v.  Venables, 
27  Beav.  598 ;  Scholefield  v.  Redfern,  32  Law  J.  Ch.  627. 

7  Minot  17.  Paine,  99  Mass.  101. 

8  Daland  v.  Williams,  101  Mass.  571 :  Leland  v.  Hayden,  102  Mass. 
642 ;  Heard  t>.  Eldridge.  109  Moss.  258 ;  Rand  v.  Hubbell,  116  Mass.  467; 
Gifford  V.  Thompson,  ll5  Mass.  478;  Hemenway  v.  Heraenway*  1.^ 
Mass.  446 ;  S.  C.  3  Am.  Prob.  Rep.  429, 436,  n. ;  New  England  Trust 
Co.  V.  Eaton,  140  Mass.  632  ;  S.  C.  4  Am.  Prob.  Rep.  368.  See,  al«o,  the 
following  earlier  cases  which  seem  to  have  led  up  to  the  rule :  Har- 
vard College  V.  Amory,  9  Pick.  446 ;  Balch  v.  Hallet,  10  Gray,  402'; 
Atkln  V.  Albree,  94  Mass.  aw.  QT.  Reed  v.  Heard,  6  Allen,  174  ;  Lovell 
V.  Mlnot,  20  Pick,  llfl  ;  Parsons  v.  Wlnslow,  16  Mass.  861 ;  Bowker  t*. 
Pierre,  130  Mas.s.  262;  Dodd  v.  Winshlp,  i83  Mass.  969;  Wright  v. 
White,  136  Mass.  470. 
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9    Parker  i*.  Kason,  8  R.  I.  427 ;  Busbee  v.  Freeman,  11  II.  1. 149 ; 
Petition  of  Brown,  14  R.  I.  S7t 

10  Gibbons  v.  Mahon,  4  Mackey,  130.  But  the  opinion  in  this  cose 
Is  conf  usetL 

1 1  Code  of  Qeorgla,  {  2256 ;  Miller  v.  Ouerrard,  G7  Ga.  284. 

12  Bee  8  Am.  I^ob.  Bep.  436,  n. 

13  Enrp's  Appeal, 23  Pa.  Bt.  863 :  WlUbanks'  Appeal,  64  Pa.  St.  2M ; 
Moss'  Appeal, 84  Pi.  St.  201;  Biddlc's  Appeal,  9!)  Pa.  St.  278 ;  8.  C.  3 
Am.  Piob.  Rep.  412;  Vinton's  Appeal, !W  Pa.  St.  434;  S.  C.  3  Am. 
Prohu  R«p.  231:  In  re  Thompson's  Estate,  11  Week.  N.  C.  4^2.  S^.»", 
also,  Roberts'  Appeal,  02  Pa.  bt  407 ;  Thompson's  Appeal,  8J  Pa.  St.  :)6. 

1 1  Vandoren  v.  Olden,  ID  N.  J.  Eq.  178 ;  Ashurst  v.  Field,  28  :t.  J. 
Eq.  1. 

15  Lord  r.  Brooks,  62  N.  H.  72 ;  ^Vheele^  v.  Perry,  18  N.  H.  307.  (y. 
Piorco  V.  Burrouglis,  63  N.  II.  802. 

16  Richardson  v.  Richardson,  7S  Me.  573 ;  S.  C.  4  Am.  Frob.  Rep. 
8o2. 

17  Illte  V.  Hite,  2  Ry.  A  Corp.  Law  J.  568  f  1887,  not  elsewhere  re- 
ported). In  this  case  Sterling  B.  Toney,  J.,  of  the  Louisville  I^hw  and 
Kqnity  Court,  reviews  the  authorities  in  support  of  the  Pennsyl- 
van!  I  rnle  in  a  full  and  learned  opinion,  and  bv  this  decision  places 
Kentucky  In  line  with  the  States  following  the  rounder  find  more 
flreucral  American  rule. 
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CHAPTER  XVII. 

JOINT  TENANCY  AND  TENANCY  IN  COMMON. 

S  212.    Joint  tenancy  converted  into  tenancy  iu  commoa  lu  soiue 

States. 
{  213.    Joint  estates  severed  by  death  In  other  States. 
8  214.    Exceptions  to  the  statutes. 


212.  Joint  tenancy  converted  into  tenancy  in  common 
in  some  States.  —  At  common  law,  a  devise  or  bequest  to 
two  or  more  persons,  unaocompanled  by  explanatory 
words,  conferred  upon  them  joint  and  not  several  in- 
terests, and  upon  the  death  of  each  his  interest  pasned 
to  the  survivors  or  survivor.'  This  rule  extended  to 
gifts  of  both  realty  and  personalty,'  and  indiscrimi- 
nately to  devises  and  bequests  to  individuals  and  to 
classes.'  But  it  did  not  apply  where  the  objects  of  de- 
vise or  bequest  were  husband  and  wife,  who  being  re- 
garded in  law  as  one  person,  took  not  as  joint  tenants 
but  by  entireties.*  It  was  held  in  Wild's  Case*  that  a 
devise  to  one  and  his  children,  when  the  person  named 
had  children  living  at  the  date  of  the  will,  constituted 
them  joint  tenants.  Under  our  modem  statutes,  con- 
verting joint  estates  into  tenancies  in  common,  such  a 
devise  confers  the  estate  upon  the  ancestor  and  his  chil- 
dren as  tenants  in  common.^  In  most  of  the  united 
American  States  it  is  now  enacted  that  all  conveyances, 
that  is,  all  grants  and  devises  of  land,  to  two  or  more 
persons,  whoever  they  may  be,  shall  be  construed  to 
create  estates  in  common  and  not  in  joint  tenancy,  un- 
less "expressly  stated  in  the  creating  instrument  to  be  in 
joint  tenancy,"'  or  unless  it  manifestly  appear  from  the 
tenor  of  the  instrument  that  the  intent  was  to  crfiate  a 
joint  tenancy,*  as  if  it  be  "  to  them  and  the  survivor  of 
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them,"  or  like  words.'  Thus  a  conveyance  to  two  or 
more  persons,  their  heirs  and  assigns,  and  the  sarvivor 
of  them  forever,  passes  a  joint  tenancy.'^  But  under  a 
bequest  to  two  persons, "  and  to  the  longestliver  of  them, 
all  my  liousehold  furniture,  in  addition  to  an  equal  share 
to  each  of  them  in  the  distribution  of  the  residue  of  my 
estate,"  an  intention  to  make  thom  Joint  tenants  in  the 
residue  cannot  be  inferred.^^ 

1  2JannanonWUls,251,253. 

2  2Jarman  on  Wills,  253. 

3  2Jarmanon  wms,2&l. 

4  8  Band.  <fe  Talc.  Jarman,  2,  cltins,  Berregan  v,  Flemlnsr,  2  Lea, 
271 ;  MoDermot  v.  French,  2  McCart.  78 ;  Thomas  v.  De  Baura,  1  Mc- 
Cart.  37  ;  Arnold  v.  Arnold,  HOInd.  :tt5 ;  Hlnipson  i>.  Pearson, Hi  Ind.  I ; 
Jones  n.  Chandler,  40  Ind.  fm ;  Fox  r.  Fletcher,  8  MaM.  274 ;  Draper 
v.  Jackson,  16  Mass.  480 ;  French  v.  Mehan,  56  Pa.  St.  286. 

5  0  Coke,  17. 

a  Biggs  V.  McCarty,  8fl  Ind.  5«S2 ;  S.  C.  3  Am.  Prob.  Rep.  273,  239, 
and  authorities  there  revl**wed  ;  Hannari  r.  Osborn,  4  Paige,  SM; 
Shotts  V.  Poe,  47  Md.  613;  Viner  v.  Francis,  2  Cox,  i:o;  Benson  v. 
Wright,  4  Md.  Ch.  278. 

7  Stimson'g  Am.  Stat.  Law  (Jan.  1, 1386).  8  1371,  citing  the  statutes 
of  N.  H.,  M>ws.,  Me.,  Vt.,  R.  I.,  N.  Y.,  N.  J.,  Ind.,  Mich.,  Wis.,  Iowa, 
Minn.,  Md.,  Del.,  Va.,  W.  Va.,  Mo.,  A  rk.,  Or.,  Nev.,  Colo.,  Idaho,  Mon., 
and  K.  Mex.,  Cal.,  Dak.,  111.  The  statute  IncluUes  personalty  also  In 
Cal.,  Dak.,  and  111. 

8  StIna«on's  Am.  Stat.  Law  <'Jan.  1, 1S36),  {  1^1,  citing  the  statutes 
of  Mass.,  Vt.,  R.  I.,  Ind.,  Va.,  W.  Vo.,  Ky.,  u:iU  Miss. 

0  Stimson's  Am.  Stat.  Law  (Jan.  1,  ISSfi),  ?  HTl,  rltir^g  tho  6tiltutoi^of 
N.  H.,  Mass.,  Vt.,R.  I.,  N.  Y.,  and  Ind.;  Rowland  v.  Rowland.  M  N.  C. 
214, 217  ;  Vass  v.  Freeman,  3  Jones  Eq.  227  ;  Murchison  r.  WhIttPd,  87 
N.  C.  465  ;  Southerland  v.  Cox,  3  Dev.  3!)4  ;  Hrtimon  r.  Christopher,  :'4 
.N  J.  Eq.  45f).  In  Maryland  the  Instrument  must  expressly  state  that 
the  devtaees  are  to  hold  Jointly :  Purdy  v.  Purdy,  3  Md.  Ch.  547. 

10  Davidson  v.  Heydon,  2  Yeates,4P0.    CY.  Hannon  v.  Christopher, 
94  N.  J.  Kq,  4fi9 ;  2  Feame  on  Remainders,  06, 1 187  a. 

11  Pierce  v.  Baker,  68  N.  H.  531. 

J  218.  Joint  estates  severed  bj  death  in  othor  States. — 
In  other  States,  joint  tenancy  13  declared  severed  bj'  the 
death  of  one  of  the  tenants,  and  tlie  estate  descends  or 
is  to  be  partitioned  as  if  held  in  common.^  In  this 
group  of  States,  the  effect  of  the  statutes  is  not  to  abolish 
joint  tenancy,'  but  only  to  take  away  from  such  estates 
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held  in  fee  the  right  of  survivorship;'  and  tlieir  pro- 
visions do  not  extend  to  joint  estates  for  life.^ 

1  Sdmion'B  Am.  Stat.  Law  (Jan.  1,  ISSG'),  {  1371,  cltiti?  i:i  rletail  the 
statutefC  of  Ind.,  111.,  Va.,  W.  Va.,  N.  C,  Ky.,  Tenn.,  Ark.,  Tex.,  Colo., 

Mo:i.,  H.  C,  Ala.,  and  Fla. 

2  Rowland  v.  Rowland, fi.')  N.  C.  214, 217 :  Vass  v.  Freeman,  3  Joiien 
Eq.  221 ;  Powell  v.  Allen,  75  N.  C.  430, 454. 

8  Powell  V.  Allen,  75  N.  C.  450 ;  Rowland  r.  Rowland,  03  N.  ('.  214, 
217. 

4  Powell  V.  Allen,  75  N.  C.  4C0 ;  Rowland  v.  Rowland,  03  N.  C.  214, 
217. 

§  214.  Ezceptioiui  to  tho  statutes. — But  in  many  of  the 
States  these  statutes  do  not  apply  to  conveyances  to 
trustees,^  nor  to  executors.*  In  other  States,  exceptions 
to  the  statutes  arc  found  in  the  case  of  conveyances  to 
husband  and  wife."  But  in  others,  it  is  enacted  that  con- 
veyances or  devises  to  husband  and  wife  shall  create 
estates  in  common.*  The  statutes  of  Connecticut,  Ohio, 
Kansas,  Nebraska,  and  a  few  of  the  Territories  are  silent, 
and  joint  tenancy  would,  it  seems,  be  created  as  at  com- 
mon law.*  In  the  District  of  Columbia,  a  devise  to  two 
or  more  persons  creates  prima  facie  a  joint  tenancy,  but 
tho  context  may  show  it  to  be  a  tenancy  in  common. • 

1  Stlmson's  Am.  Stat.  I<aw  (Jan.  1, 1880),  J  1371,  cltiTjfir  the  etfltotes 
of  Mass.,  Mo.,  Vk.,  N.  Y.,  N.  J.,  Pa.,  Ind.,  III.,  Mich.,  Wis.,  Minn., 
bel.,  Va.,  W.  Vii.,  N.  C,  Ky.,  Mo.,  Ark.,  Cal.,  Or.,  Nev.,  Colo.,  Idaho, 
Mom.,  Miss.,  and  K.  M.  Contrat  in  N.  J.,  Boston  etc.  Co.  v,  Condlt,  Id 
N'.  J.  Eq.  a<^. 

2  Stlmson*s  Am.  Stat.  Law  (Jan.  1, 1886),  1 1371.  citing  the  statutes 
of  N.  Y.,  Ind.,  111.,  Mich.,  Wis.,  Minn.,  Del.,  Va.,  W.  Vtu,  N.  C,  Ky., 
Mp.,  Ark.,.Cal.,  Or.,  Nev.,  Colo.,  Idaho,  Mon.,  and  N.  M.     . 

3  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1SS8),  ?  1371,  citing  the  stntntf^s 
of  Mass.,  Vt.,  Ind.,  Mich.,  Wis.,  and  Mo.;  Den  r.  Hardenbergh,  10 
N.  J.  L.  4^ ;  Kowland  v.  Kowland, 93 N.  C.  214  ;  Motley  v.  Whitemore* 
2  D.  V.  &  B.  5J7. 

•  4  Stiimon's  Am.  Stat.  Law  (Jan.  1, 1888),  ?  137S,  citing  statutes  of 
Muss.,  R.  I.,  Va.,  W.  Va.,  Ky.,  and  Miss.  As  to  whether  these  stat- 
utes apply  to  estates  held  by  husband  and  wife  by  entireties,  see 
Thomas  t».  De  Baum,  1  McCart.  M7 ;  Den  v.  Hardenhurgh,  5  Halst.  42  ; 
Jackson  r.  Stevens,  16  Johns.  115 ;  McDermot  r.  French,?  McCart. 
7S ;  Shaw  v.  Hearsay,  6  Mass.  521 ;  Fox  v.  Fletcher,  8  Mass.  274  ; 
Draper  v.  Jackson,  16  Mass.  480;  Varnum  v.  Abbott,  13  Mass.  474; 
Marburg  v.  Cole,  49  Md.  401'. 

5  Stlmson's  Am.  Stat.  Law  (Jan.  1, 1886),  J  1373. 

6  Butler  v.  Butler,  2  Mackey,  C6. 
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CHAPTER   XVIII. 

PRECATORY  TRUSTS. 

2  215.  The  general  ruIe->  Illustrations. 

I  216.  Words  held  not  to  be  precatory. 

{  217.  Of  the  discretion  of  the  devisee. 

{  218.  Certainty  of  snbject  and  object  requisite. 

{  219..  Words  assigning  a  reason  do  not  raise  a  trust. 

i  220.  The  doctrine  applied  with  caution  in  modern  times. 

§  816.  The  general  role — IlluitratioxiB.  —  **  Precatory 
words  in  a  will,  equally  with  direct  fiduciary  expres- 
sions, will  create  a  trust ;  the  wlsli  of  a  testator,  like  the 
request  of  a  sovereign,  is  equivalent  to  a  command/*  ^ 
This  is  the  well<settled  general  rule  in  England  and  in 
the  American  States.^  If  a  testator  make  an  absolute 
gift  to  one  person  in  his  will,  and  accompany  the  gift 
with  words  expressing  a  belief,*  wish  and  desire,*  re- 
quest,* or  hope,'  recommendation,^  or  entreaty,*  that  the 
donee  will  devote  the  gift  or  some  ascertainable  portion 
thereof  to  the  benefit  of  a  certain  other  person  or  per- 
sons, a  trust  will  be  created  therein,  and  the  donee  will 
liecome  a  trustee  for  the  persons  in  whose  favor  such 
expressions  are  u.sed.*  Many  similar  expressions  have 
been  construed  to  have  a  like  effect,  as,  for  example, 
**of  course  the  legatee  will  give," ^®  "in  consideration 
that  the  legatee  has  promised  to  give,"^^  "I  desire  that 
the  donee  should  appropriate,"^^  "with  the  wish  and 
request  that,""*  "heartily  beseech,'*"*  **not  doubt- 
ing,"  "*"  having  full  assurance  and  confident  hope,""' 
"  under  the  firm  conviction,"  "  "  wall  knowing."  "*  "  I 
also  allow  my  son  to  give  her  a  support  off  my  planta- 
tion during  her  life,"  has  been  held  to  create  a  trust."' 
For  a  power  may  be  so  given  as  to  render  its  exercise 

imperative ;  "and  with  regard  to  that  species  of  power, 
BsACH  Wills.— 34. 
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the  court  considers  it  as  partaking  so  much  of  the 
nature  and  qualities  of  a  trust,  that  if  the  person  who 
has  that  duty  imposed  upon  liim  does  not  discharge 
it,  the  court  will  to  a  certain  extent  discharge  the  duty 
in  his  room  and  place.""    In  another  case,  a  trust 
was  created  where,  after  a  g:ft  of  a  residue  to  one 
and  his  heirs,  a  succeeding  clause  committed  the  tes- 
tator's granddaughter  to  the  devisee's  charge  and  guard- 
ianship, enjoining  upon  him  to  make  such  provision 
for  lier,  at  such  time  and  in  such  amount  as  he  might 
j^idge  expedient  and  conducive  to  the  welfare  of  the 
grandchild,  and  as  })is  sense  of  justice  and  Christian 
Jnty  should   dictate.*^    Under  a   devise  of   real  and 
personal  estate  to  the  widow,  her  heirs  and  assigns 
forever,  "having  full  confidence  in  my  said  wife,  and 
hereby  request  that  at  her  death  she  will  divide  equally 
between  my  sons  and  daughters  all  the,  proceeds  of* my 
said  property,"  the  wife  took  a  life  estate  with  the  re- 
mainder in  trust  for  the  children."    Prima  facie  preca- 
tory words  are  imperative  and  exclusive  of  discretion ;  "^ 
but  of  course  the  context  may  show  that  they  were  used 
in  a  diiferent  sense ;  for  this  rule  like  others  is  subje(*t 
to  the  higher  rule,  that  the  general  intent  as  gathered 
from  the  four  comers  of  the  instrument  must  prevail.** 

1  Bisphara's  Hill  on  Trusts,  73  ;  Pomeroy's  Equity,  {{ 1014-1017  ; 
Perry  on  Trusts,  ?  112,  etseq.;  Major  v.  Herndon,T8  Ky.  123;  Cressr 
well  0.  Jones,  68  Ala.  420. 

2  Hadley  v.  Wrightson,  fiO  Mi.  \^ ;  8.  C.  8  Am.  Prob.  Rep.  690, 
n. ;  Williams  v.  Worthlngton,  4U  Md.  hT2 ;  Lorlng  v,  Loring,  100  Mass. 
340 ;  Warner  v.  Bates,  98  Mass.  274 ;  McBee  v.  Means.  84  Ala.  349 ; 
Harrison  v.  Harrison,  2  Gratt.  1;  Carson  v,  Carson,  1  Ired.  £q.  828; 
Collins  V.  Carlisle,  7  Mon.  B.  14 ;  Lines  v.  Darden,  5  Fla.  51 ;  Dresser 
r.  Dresser,  46  Me.  58;  Bull  v.  Bull,  8  Conn.  47  ;  Ericson  v.  Wlllard,  1 
N.  H.  217 ;  Cole  v.  Llttlefleld,  85  Me.  430 ;  Chase  v.  Chase,  2  Allen,  101 ; 
Ward  V,  Peloubet,  2  Stockt.  Ch.  305 ;  Lucas  v.  Lockhart,  10  Smedes  A 
M.  466.    But  see  Ellis  v.  Ellis,  15  Ala.  206. 

3  Paul  V.  Compton,  8  Yes.  880. 

4  Negroes  v.  Plummer,  17  Md.  165;  Cruwys  v.  Colman,  0  Ves. 
S19. 

5  Plerson  v.  Garnet,  2  Bro.  Ch.  88, 226. 

6  Harland  v.  Trigg,  1  Bro.  Ch.  142. 


399  PRECATOBY  TBUSTS.  2  ^^ 

7  Tibblts  V.  Tlbbltfl,  Jacob,  317. 

8  PrevoBt  V.  Clarke,  2  MadcL  4dR. 

0  Perry  on  Trusts,  i  112 ;  1  Jarman  on  Wills,  88& 

10  Boblnson  v.  Smith,  6  Madd.  194. 

11  Clifton  V.  Lombe,  Amb.  519. 

12  Ericson  v.  Willard,  1  N.  IL  217. 

1.3   Cook  V.  Ellington,  6  Jones  Eq.  371 ;  Foley  v.  Parry,  6  Sim.  138. 
14   Meredith  v.  Heneage,  1  Sim.  553.  • 

13  Parsons  v.  Baker,  13  Ves.  476. 

16  Mocnab  v.  Whltbread,  17  Beav.  299. 

17  Barnes  v.  Grant,  2  Jar.  N.  S.  1127. 

18  Bardswell  v.  Bardswell,  0  Sim.  323. 

'  19    Hunter  v.  Stembridge,  12  Ga.  192  ;  Perry  on  Trusts,  {  112. 

20  Brown  v.  Hi?gs,  8  Ves.  570,  per  Lord  Eldon  ;  Collins  v.  Carlisle, 
7  Mon.  B.  14;  Gibbs  v.  Marsh,  2  Met.  24:{ ;  Miller  v.  Meetch,  8  Barr. 
417  ;  Chase  v.  Chase.  2  Allen,  101 ;  Withers  v.  Yeadon,  1  Rich.  £q.  3*^4 ; 
Smitb  tJ.  Bowen,  36  N.  Y.  *$ ;  Whiting  v.  Wbtting,  4  Gray,  240 ;  Minors 
r.  Batteson,  Law  R.  I  App.  C.  428  ;  lu  re  Caplln's  Will,  34  Law  J.  C'h. 
N.  S.  578 ;  Croft  v.  Adam,  12  Sim.  63) ;  Brown  v.  Pocock,  6  Sim.  -57 ; 
Salusbury  v.  Denton,  3  K  ly  A  J.  529 ;  Cole  t'.  Wade,  16  Ves.  42  ;  Hard- 
ing V.  Glyn,  1  Atk.  469;  Perry  on  Trusts,  248. 

21  Lawrence  v,  Cooke,  32  Hun,  126. 

22  Knox  V.  Knox,  69  Wis.  172 ;  4S  Am.  Rep.  437. 

23  Bispham's  Equity,  {  74 :  Hawkins  on  Wills,  160 ;  Cary  \k  Cary,  2 
Fk:hoales  A  L.  18^) ;  Warner  v.  Bates,  OS  Mass.  274  ;  Burt  v.  Herron,  16 
8m.  P.  F.  402 ;  Bernard  r.  Minshull,  John.  276 ;  Shoveiton  v.  Shovel- 
ton,  32  Beav.  141. 

24  Sales  V.  Thornsberry  (Ky.  J8S7,  Oct.  20) :  Bacon  v.  Ransom,  ino 
Mass.  117;  Spooner  r.  Lovejov,  108  Mass.  !^i:  Riddle's  Appeal,  :Mi 
Sm.  P.  F.  258:  Van  Amee  v.  .Jackson,  %>  Vt.  177  ;  Negroes  v.  Plum- 
mer,  1/  Md.  165;  Brunsoa  v.  King,  2  Hill  Ch.  4i)0;  Eaton  v.  Watts, 
Law  B.  4  Eq.  151. 

2  816.  Words  held  not  to  be  precatory.— But  no  trust 
was  created  where  a  testator,  leaving  nothing  to  one  of 
bis  own  sons,  "assumed"  that  the  brothers  would  do 
what  under  the  circumstances  the  truest  fraternal  re- 
gard might  require.^  Nor  is  a  trust  created  by  a  state- 
ment that  the  testator  relies  upon  the  legatee  to  dispose 
of  money  bequeathed  him  for  the  benefit  of  such  ehari. 
table  and  benevolent  and  educational  purposes  as  tlio 
legatee  shall  judge  will  most  promote  the  comfort  and 
improve  the  condition  of  the  poor,  or  of  the  testator's 
descendants,  if  they  become  poor  and  needy.*  Neither 
is  a  trust'imposed  by  a  mere  expression  of  kindness  or 
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good  will  toward  other  persons,  as  with  a  hope  that  **  he 
would  continue  it  in  the  family ;"'  nor  by  a  request  to 
distribute  it  among  such  members  of  the  donee's  family 
as  he  should  deem  most  deserving ;  *  nor  by  requests 
to  **  consider"  the  testator's  relations,^  •*  to  be  kind  to  " 
certain  persons,"  "to  remember  them,"'  "to  do  Justice 
to  them  ;"  *  nor  where  the  request  was  at  death  to  dis- 
X>ose  among  the  testator's  children  "  as  shall  seem  good  " 
to  the  devisee ;  *  nor  by  a  recommendation  of  the  testa- 
tor's mother,  sister,  and  two  daughters  to  the  care  of  his 
widow,  with  a  request  to  make  such  provision  for  them 
as  she  in  her  judgment  and  love  for  them  might  choose 
to  exercise.^®  A  request  to  use  a  fund  for  a  certain  pur- 
pose imposes  no  truat»  where  the  testator  states  that  the 
legatee  is  under  no  legal  responsibility  to  any  one  or  to 
any  court  to  do  as  r^uested.^^  In  another  case  the 
clause  devising  property  to  the  testator's  widow  im- 
posed no  restraint  upoa  her  full  ownership.  A  subse- 
quent clause  requested  that  at  her  death  she  should 
divide  the  estate  among  their  daughters,  share  and 
share  alike.  But  it  was  h^ld  that  no  trust  was  created 
by  the  additional  words.^* 

1  Bose  V.  Porter,  141  Mass.  30Q, 

2  Wlllets  V.  WUlets,  35  Hun,  401. 

3  Perry  on  Trusts,  1 113 ;  Harland  v.  Trigg,  1  Bro.  Ch.  142. 

4  Green  v,  Marsden,  1  Drew.  6IQ, 

6  Sale  V.  Moore,  1  Sim.  584. 

G    Bugglns  V.  Yeates,  9  Mod.  122. 

7  Bardswell  v.  Bardswell,  9  Sim.  319. 

8  Le  Maitre  v.  Bannister,  Prec.  Ch.  200.    See  Perry  on  Trusts,  { 118, 
where  the  cases  are  fully  collected. 

9  Fosse  v.  Whitmore,  82  N.  Y.  405 ;  37  Am.  Bep.  572. 

10  Colton  V,  Oolton,  21  Fed.  Bep.  504. 

11  Bacon  V.  Bansome,  139  Mdss.  117, 

12  Hopkins  V.  Glunt.  Ill  Pa.  St  287, 

§  217.    Of  the  discretion  of  the  deviiee.— "  It  is  an  eaay 
task  to  enumerate  cases  where  trusts  have  been  im- 
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plied  and  where  they  have  not  been  implied,  but  it  i» 

ditilcult  to  reconcile  all  the  decisions Every  case 

must  depend  upon  the  construction  of  the  particular 
will  under  consideration.  The  point  really  to  be  deter- 
mined in  all  these  cases  is,  whether,  looking  at  the 
whole  context  of  the  will,  the  testator  intended  to  im- 
pose an  obligation  on  his  legatee  to  carry  his  wishes 
into  ettect,  or  whether,  having  expressed  his  wishes,  he 
Intended  to  leave  it  to  the  legatee  to  act  on  then  or  not 
at  his  discretion.^  It  is  doubtful  whether  there  exist 
any  formula  for  bringing  to  a  direct  test  the  question 
whether  words  of  request,  hope,  or  recommendation, 
are  or  are  not  to  be  considered  obligatory."'  Discre- 
tionary expressions,  which  leave  the  application  or  non- 
application  of  the  subject  of  the  devise  to  the  objects 
contemplated  by  the  testator  entirely  to  the  caprice  of 
the  devisee,  will  prevent  a  trust  from  attaching ;  ?  but  a 
mere  discretion  in  regard  to  the  method  of  application 
of  the  subject,  or  the  selection  of  the  object,  will  not  be 
inconsistent  with  a  trust.*  Thus  a  devise  to  one,  "to 
distribute  the  same  in  such  manner  as,  in  his  discre- 
tion, shall  appear  best  calculated  to  carry  out  the  wishes 
which  I  have  expressed  to  him,  or  may  express  to  him," 
will  raise  a  trust.*  It  is  provided  by  the  Code  in  Greorgia 
that  precatory  or  moommendatory  words  will  create  a 
trust  if  they  are  sufficiently  imperative  to  show  that  it  is 
not  left  discretionary  with  the  party  to  act  or  not,  and  i* 
the  subject-matter  of  the  trust  and  the  beneficiary  be  de- 
fined with  sufficient  certainty,  and  if  the  mode  in  whieli 
the  trust  is  to  be  executed  be  clearly  pointed  out.*  I:i 
California  the  statute  requires,  ^rst,  reasonable  certainty 
of  an  intention  to  create  a  trust ;  and  second,  reasonable 
certainty  as  to  the  subject,  purpose,  and  beneficiary .^ 

1  4  Am.  Probi  Rep.  65,  note  to  Knox  v.  Knox,  R9  Wis.  172,  citimc, 
Eddy  V.  Har  jshorne,  34  N.  J.  Eq.  419  ;  Foose  v.  Whitmore,  82  N.  Y. 
403 ;  S.  C.  1  Am.  Prob.  Rep.  677 ;  Williams  v,  Williams,  1  Sim.  N.  S. 
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35S ;  Bernard  v.  Mlnshull,  John.  276 ;  Howarth  i>.  Dewell,6  Jur.  N.  8. 
13B0 ;  In  re  Hutchinson  and  Tenant,  8  Ch.  Dlv.  540 ;  Riddle's  Appeal, 
80  Pa.  St.  258  ;  Hunt  v.  Hunt.  11  Nev.  442  ;  CockriU  v.  Armstrong,  31 
Ark.  580;  Van  Amee  v.  Jackson,  35  Vt.  173;  Hess  v.  Sengler,  114 
Mass.  56 ;  Barrett  v.  Marsh,  126  Mass.  213 ;  Olliffe  v.  ;Vells,  i:i0  Massi 
221 ;  Tucker  on  Wills,  113 ;  Pomeroy'a  Equity,  {  1016. 

2  Perry  on  Trusts,  {  114 ;  Warner  v.  Bates,  98  Mass.  276 ;  Williams 
V.  WUllams,  1  Sim.  N.  S.  358. 

3  Bispham's  Hill  on  Trustees.  110,  n.;  Corby  v.  Corby,  85  Mo.  371. 

4  Bispham's  Hill  on  Trustees,  110,  n.;  Harding  v.  Glyn,  I  Atk. 
469 ;  S.  C.  2  Lead.  Cas.  £q.  050;  Shovelton  v.  ShoveTton,  32  Beav.  143. 

5  Olliffe  V.  Wells,  130  Mass.  221 ;  Tuckers  Manual,  118. 

6  Oa.  Code  (1882),  2  2318. 

7  Cal.  Civ.  Code  (1876),  {  7221. 

g  818.  Certainty  of  subject  and  oliject  requisite. — Preca- 
tory words  will  not  be  construed  to  confer  an  absolute 
gift  on  the  first  taker  merely  because  of  uncertainty  in 
the  object  or  subject  of  devise.^  Although  vagueness 
in  the  description  of  the  object  and  subject  of  the  trust 
tend  to  raise  a  presumption  that  no  trust  was  intended, 
it  is  by  no  means  conclusive  evidence  thereof.  There- 
fore, where  the  imperative  nature  of  the  precatory 
words  does  not  admit  of  doubt,  but  the  trust  is  not 
sufficiently  defined  to  be  carried  into  efifect,  the  de- 
visee or  legatee  will  not  take  beneficially,  but  will 
hold  the  bare  legal  title  with  a  resulting  trust  to  the 
testator's  heirs  or  next  of  kin.'  But  failure  or  uncer- 
tainty will  be  an  element  to  guide  the  court  in  constru- 
ing words  of  doubtful  significance  adversely  to  a  trust.* 
For  where  it  remains  uncertain  what  persons  the  testa- 
tor intended  to  benefit,^  or  where  he  has  left  undefined 
the  amount  of  property  which  is  to  be  appropriated  to 
their  use,  as,  for  exam  pie,  **  the  surplus"  unexpended  on 
the  death  of  the  legatee,  it  is  strong  evidence  that  com- 
pliance with  his  wishes  was  left  to  the  discretion  of  the 
first  legatee.^ 

1  Bispham's  Hill  on  Trustees,  110,  n. 

2  Nichols  r.  Allen,  130  Mass.  211 ;  Schooler,  Petitioner.  134  Mass. 
426;  Weils  v.  Williams,  i:«  Mass.  3:n:  Ingram  v.  Fraley,20Oa.  568; 
Bernard  v,  Minshull,  John.  276.    cy.  Hawkins  on  Wills,  160. 
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8  Blspham's  Hill  on  Trustees,  73 ;  Stead  v.  Mellor,  6  Cli.  Div.  227 ; 
Bricrgs  V.  Penny,  5  Macn.  ft  G.  546 ;  Lines  r.  Darden,  5  Fla.  51:  Hard- 
ing r.  Olyn,  2  Lead.  Cas.  £q.  054,  and  notes  to  4th  £ng.  ed.;  Handley 
V.  Wrigtaton,  eo  Md.  196. 

4  Morice  v.  Durham,  10  Ves.  636 :  Harper  v.  Phelps,  21  Conn.  250 ; 
Hood  V.  Oglander,  34  Law  J.  Ch.  628 ;  Tolaon  v.  Tolson,  10  OiU  A  J. 
150 ;  Harlan  v,  Trigg,  1  Bra  C.  C.  142 ;  Meredith  v,  Heneage,  1  Sim.  542. 

5  Knight  V.  Booghton,  11  Clarlc  A  F.  61S ;  Cowman  t>.  Harrison,  10 
Hare,  234  ;  Palmer  v.  SImmonds,2  Dm.  221 ;  Smith  v.  Bell,  Mart.  A 
T.  303 ;  Pennock's  Estate,  8  Harris,  268 ;  Constable  v.  Bull,  8  De  Oex 
A  S.  411 ;  Perry  on  Trusts»  { 114,  n.;  Bigelow's  Hill  on  Trustees,  119. 

{  819.  Words  aigignlng  a  reason  do  not  raise  a  trust. — 
*^  In  order  to  create  a  trust  it  must  appear  that  the  words 
were  intended  by  the  testator  to  be  imperative;  and 
when  property  is  given  absolutely  and  without  restric- 
tion, a  trust  is  not  to  be  lightly  imposed  upon  mere 
words  of  recommendation  and  confidence.''^  So,  for 
example,  it  is  held  that  no  trust  is  implied  from  words 
in  which  the  testator  may  be  understood  to  state  a 
motive,  or  assign  a  reason  for  a  gift,  as  "to  maintain 
the  children,''  or  *Hhat  he  may  support  himself  and 
children,"  or  kindred  expression.'  Thus  in  New  York, 
a  bequest  to  a  testator's  widow  "  during  her  lifetime,  for 
the  support  of  herself  and  my  children,"  does  not  create 
a  trust.*  An  appointment  of  the  testator's  wife,  his  at- 
torney and  executrix,  "  to  take  charge  of  my  property 
after  my  death,  and  retain  or  dispose  of  the  same  for 
the  benefit  of  herself  and  children  above  named,"  con- 
ferred upon  her  an  absolute  title.^  In  a  carefully  con- 
sidered case  by  the  Supreme  Court  of  the  United  States, 
it  has  been  held  that  a  devise  of  property  to  be  "  held, 
used,  and  enjoyed  "  by  the  devisee,  "  his  heirs,  execu- 
tors, administrators,  and  assigns  forever,  with  the  hope 
and  trust,  however,  that  he  will  not  diminish  the  same 
to  a  greater  extent  than  may  be  necessary  for  his  com- 
fortable support  and  maintenance,  and  that  at  his  death 
the  same,  or  as  rnuoh  thereof  as  he  shall  not  have  dis- 
posed of  by  devise  or  sale,  shall  descend  "  to  specified 
individuals,  conferred  an  absolute  fee  upon  the  devisee. 
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and  that  no  trust  was  created  by  the  words  ^'wx^i  the 
hope  and  trust/*  ^ 

1  Hess  V.  Slngler,  114  Ma8&  86,  tt. 

2  4  Am.  Prob.  Rep.  55,  note  to  Knox  v.  Enoz,  59  Wis.  172,011109, 
Bryan  v.  Howland,  96  III.  625 ;  Major  v.  Hemdon,  78  Ky.  128 ;  Kneller 
V.  Stareve,  78  Ky.  2U6 ;  Cresswell  v.  Jones,  68  Ala.  420. 

3  Billar  v.  Loundes,  2  Demarest,  590 :  Clarke  v.  Iieapp.SS  N.  Y. 
228  ;  Wood  V.  Seward,  4  Redf.  271 ;  Foose  v.  Whitmore,  sTK.  y.  406; 
8.  C.  with  note,  1  Am.  Prob.  Rep.  577  ;  87  Am.  Rep.  572. 

4  Clarke  17.  Leupp,  88  N.  Y.  22& 

5  Howard  v.  Carusl,  100  U.  S.  275.  QT.  Colton  v,  ColtQn«  21  Fed. 
Rep.  604. 

§  82d.  The  doctrine  applied  with  caution  in  modem 
timee. — Precatory  trusts  have  not  been  invariably  re- 
garded with  favor  in  England,^  and  in  recent  cases  a 
disposition  has  been  evinced  to  c^u&Ufj  the  rule  or  ap- 
ply it  with  caution  ; '  also  among  the  American  States, 
the  courts  of  South  Carolina,*  New  Jersey,*  New  York,* 
and  Connecticut,'  appear  disposed  to  construe  the  doc- 
trine with  strictness;^  while  in  Pennsylvania  the  Eng- 
lish rule  has  been  declared  to  form  no  part  of  the 
common  law  of  that  State,*  precatory  words  being  con- 
strued by  its  courts  to  amount  to  a  declaration  of  a  trnsJ;, 
only  when  it  appears  from  other  parts  of  the  will  that 
the  testator  intended  not  to  commit  the  ultimate  dis- 
posal of  the  estate  to  the  kindness,  justice,  or  discretion 
of  the  devisee  or  legatee.*  And  In  other  States  the  Judges 
show  a  decided  leaning  against  the  doctrine.^  Although 
the  modem  tendency  is  very  decidedly  toward  a  restric- 
tion of  this  doctrine,  when  cases  arise  in  which  both  the 
subject  and  the  object  of  the  trust  are  clearly  defined 
in  the  precatory  words  or  clauses,  the  court  will  con- 
sider it  evidence  of  an  intention  to  create  a  trust.^^ 

1  Sale  V.  Moore,  1  Sim.  540;  In  re  Hucblnson,  8  Cb.  DIv.  540.  In 
Wrtebt  r.  Atkyns,  1  Ves.  <fi;  B.  813,  Lord  Bldon,  althoiurb  recoflrnls- 
ingr  the  doctrine  as  establisbed,  pronounced  It  a  "  surprise  upon  tbe 
intention." 

2  Blspbam's  £quity,  {  72 ;  Stead  v.  Mellor,  S Cb.  Dlv.  2?7l  FjjrjiaU 
V.  Parnall,  0  Ch.  Dfv.  !i6 ;  Irvine  v.  Sullivan,  Law  R  8  £q.  673 ;  'fiaton 
V.  Watts,  Law  R.  4  £q.  155 ;  Brook's  WUl,  34  Law  J  Ch.  616.   See,  alao, 
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Bernard  t>.  Mlnshnll,  Jo^dn. 276 ;  Rhovelton  v.  Shovelton,  32  BeaV.  143 ; 
Proby  V.  Lantlor,  28  Beav.  S04 ;  Ward  v.  Gray,  26  Beav.  485 ;  Gully  v. 
Cregoe  24  Beav.  185 ;  Constable  v.  Bull,  3  De  Gex  <ft  S.  411. 

8  Lesesne  V.  Wltte,  5  8.  C.  450. 

4  Van  Duyne  r.  Van  D'uyne,  14  N.  J.  Eq.  397. 

6  Foose  V.  Whitfflore,  82  N.  Y.  405 ;  WiUets  v.  Wlllets,  35  Hun,  401. 

6  GObext  V.  Chapln,  19  Oonn.  3S1,  disapproving  Bull  tf.  Bull,  8  C!onn. 

7  Bl8pham*8  Equity,  S  72. 

8  Pennock's  Estate,  8  Harris,  26S,  ?80 ;  Paisley's  Appeal,  20  Bm. 
P.  F.  153 ;  The  Second  Churcli  v.  Dlsbrow,  2  Sm.  P.  F.  219 ;  Blddle's 
Appeal,  fM)  Pa.  St  25S.  (i^jT.  the  Vlrgriuia  and  Alabama  cases,  Rhett  v. 
Mason,  13  Gratt.  541 ;  Crtimp  v.  Kedd,  6  Gratt  372 ;  Ellis  v.  Ellis,  15 
Ala.  206. 

9  Pennoclc's  Estate,  8  HarrlS2268. 280 ;  Hopkins  v.  Glutt,  111  Pa.  St. 
287 ;  Bowlby  V.  Thunder,  105  Pa.  St.  17U ;  Burt  v.  Herron,  83  Pa.  Su  400. 

10  Williams  V.  Worthlngton,  49  Md.  572 ;  OockrlU  v.  Armstrong,  31 
Ark.  580  ;  Warner  v.  Bates,  98  Mass.  274  ;  Collins  v.  Carlisle,  7  Mon.  B. 
IS :  Hunt  V.  Hunt,  II  Ner.  442 ;  Dresser  v.  Dresser,  40  Me.  48 ;  Rhett 
V.  Mason,  18  Gratt.  541 ;  Cramp  v.  Redd,  6  Gratt.  372 ;  Ellis  v.  Ellis,  15 
Ala.  296.  See,  al«o,  as  to  tbe  restrictions  and  objections  to  the  doc- 
trine. Hoover  v.  tovejoy,  lOS  Mass.  520 ;  Ingram  v.  Praley,  29  Ga. 
553 ;  Young  v.  Young,  68  N.  C.  30 ) ;  Tolson  v.  Tolson,  10  Gill  &  J,  153  ; 
Briggs  o.  Penny,  3  Macn.  <ft  G.  516, 554  ;  Meredith  v.  Heneage,  1  Sim. 
642. 

11  4*  Am.  Prob.  Rep.  66,  note  to  Knox  v.  Knox,  59  Wis.  172 ;  Mable 
V.  Bailey,  95  N.  Y.  20«f ;  Lawrence  v.  Oooke,  32  Hun,  126 ;  Knefler  v. 
ttherve,  78  Ky.  2fl7  ;  Heermans  v.  Schmaltz,  10  Bias.  823 ;  &  a  7  Fed. 
Bep.  566 ;  Byers  v.  Hoppe,  61  Md.  206. 
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CHAPTER  XIX. 

OF  CONDITIONAL  DEVISES  AND  LEaAOIES. 

{  221.  General  considerations. 

i  222.  Of  conditions  precedent  and  snbseqnent. 

2  223.  Tbe  same  subject  continued  and  Illustrated. 

{  224.  The  distinction  between  a  condition  and  a  limitation. 

2  22Si  Of  the  time  within  which  conditions  must  be  performed 

i  228.  Of  Illegal  and  impossible  conditions  prece«lent. 

2  227.  Of  illegal  and  impossible  conditions  subsequent. 

2  228.  Of  conditions  repugnant  to  tbe  estate. 

{  229.  Restraints  upon  alienation. 

2  2:J0.  The  same  subject  continued. 

2  231.  Conditions  excluding  rights  of  creditors. 

2  232.  The  distinction  between  a  voluntary  and  compulsory  aa< 

signment. 

2  233.  Conditions  In  restraint  of  marriage. 

8  234.  Conditions  in  restraint  of  second  marriage. 

f  235.  Marriage  without  consent  of  guardian  or  trustee. 

i  236.  The  effect  of  a  gift  over  upon  marriage. 

}  237.  Uncertainty  of  the  rule  against  conditions  in  restraint  of 

marriage. 

2  23S.  Conditions  against  contesting  the  will. 

i  23.').  Conditions  requiring  residence  In  a  certain  place. 

i  240.  Superstitious  conditions. 

8  241.  Sundry  other  conditions. 

J  221.  Oeaeral  considerations. — A  conditional  bequest 
or  devise  is  one  whose  taking  effect,  or  continuing  in 
operation,  is  dependent  upon  the  occurrence  or  non- 
occurrence of  some  certain  event.*  No  particular  lan- 
guage in  a  will  is  requisite  to  create  a  condition.  It  is 
sufficient  if  such  an  intention  may  be  collected  from  the 
whole  instrument.*  Bat  a  condition  Will  not  be  ]^re- 
sumed  from  ambiguous  expressions.  The  testator's  in- 
tention must  be  evident.'  A  substantial  compliance 
with  the  testator's  intention  is  a  sufficient  perform- 
ance of  a  condition.^    It  has  been  said  that  when  a 
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legatee  or  devisee  has  once  accepted  a  conditional  be- 
quest, he  cannot  afterwards  relinquish  it,  and  refuse  to 
perform  the  condition,  although  he  made  the  election 
'Without  waiting  to  ascertain  whether  it  were  to  his  ad- 
vantage so  to  do  or  no.B  However  injudicious  the  condi- 
tions annexed  to  a  gift  maybe,  if  they  are  unambiguous 
and  not  in  themselves  unlawful,  they  may  not  be  re- 
jected.*  A  devise  upon  condition  that  the  devisee  shall 
oomply  with  what  is  enjoined  upon  him  in  the  will,  ren- 
ders him  prima  facie  under  obligation  to  do  what  may 
be  imposed  upon  him  in  any  codicil  thereto.^ 

1  2  Williams'  Ex*re,  1183 ;  1  Boper  on  Legacies,  645. 

2  Woeman  v.  Teaflrarden,  2  Ohio  8t.  380. 
8    Worman  v.  Tea^rarden,  2  Ohio  St.  880. 

4  Stimson's  Am.  8tat  Law  (Jan.  1, 1886),  8  2825,  citing  the  statat«0 
of  Cal.,  Dak.,  Hon.,  and  Utah. 

5  Spofford  V.  Manning,  6  Paige,  383.  CT.  King  t;.  Oridley,  46  Conn. 
£65. 

6  In  re  Cole,  8  Demarest,  203. 

7  Tliden  v.  Tllden,  13  Gray,  103. 

I  223.  Of  eonditions  precedent  and  gabgeqaent.^  A  con- 
dition precedent  is  one  which  must  be  fullilled  before 
an  estate  can  vest.^  A  condition  subsequent  is  one 
upon  the  fulfillment  or  non-fulfillment  of  which  an  es- 
tate may  be  divested.*  If  the  lanp:uage  of  the  particular 
clause,  or  of  the  whole  will,  shows  that  the  act  on  which 
the  estate  depends  must  be  performed  before  the  estate 
can  vest,  the  condition  is  precedent,  and  unless  it  can 
be  performed,  the  devisee  can  take  nothing.  If,  on  the 
contrary,  it  may  be  collected  from  the  whole  wiU,  that 
the  act  need  not  necessarily  precede  the  vesting  of  the 
estate,  but  may  accompany  or  follow  it,  the  condition 
is  subsequent.'  Conditions  subsequent  are  strictly  con- 
strued, and  must  be  so  expressed  as  to  leave  no  doubt 
of  the  precise  contingency  intended.^  A  gift  over  upon 
the  non-performance  of  a  condition  subsequent  attached 
to  the  prior  estate  will,  of  course,  take  efiect  upon  the 
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failure  of  the  condition,  unless  the  failure  be  due  to  the 
illegality  of  the  condition,  or  the  impossibility  of  per- 
forming it.^  But  where  a  prior  devise  depends  upon  > 
oondition  precedent  which  fails  so  that  the  estate  never 
vests,  an  ulterior  limitation  thereon  will  also  fail.*  An 
estate  devised  upon  condition  subsequent  vests  im- 
modlately  upon  the  death  of  the  testator,  subject  to  be 
defeated  upon  breach  of  the  condition^  Thus,  where 
laud  is  devised  to  one  on  condition  that  he  shall  pay 
the  testator's  debts  and  a  certain  legacy,  the  estate  will 
vest  in  the  devisee  immediately  upon  the  testator's 
death,  payment  of  the  debts  and  legacy  being  a  con- 
dition subsequent.^  When  the  oondition  is  precedent, 
the  estate  does  not  vest  until  it  be  performed,  and  it  is 
immaterial  that  the  condition  itself  is  illegal,'  or  that 
its  performance  is  impossible.^®  In  California,  how- 
ever, and  in  Dakota,  Montana,  and  Utah,  it  is  provided 
by  statute  that  where  a  testamentary  disposition  is 
made  upon  a  c(»idition  precedent,  and  fulfillment  is 
impossible,  the  disposition  shall  vest,  unless  the  con- 
dition was  the  sole  motive  thereof,  and  the  impossi- 
bility was  unknown  to  the  testator,  or  arose  from 
an  unavoidable  event  subsequent  to  the  execution 
of  the  wiU.^^  When  a  condition  precedent  embraces 
several  requirements,  the  estate  does  not  vest  until  all 
of  them  have  been  complied  with.^*  When  a  devisee 
takes  upon  condition  subsequent,  on  breach  thereof, 
the  devisor's  heirs  may  enter  for  forfeiture,  although 
the  will  contains  no  provision  to  that  effect."  Where  a 
legacy  .is  given  upon  a  condition  precedent  not  per-r 
formed,  it  falls  into  the  residue,  or,  in  the  absence  of  a 
residuary  gift,  will  pass  to  the  next  of  kin  as  estate 
undisposed  of  under  the  will.** 

1  2  Redfield  on  wills,  28.% 

2  2  Bedfleld  on  Wills,  283. 
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5  FlnUy  V.  King,  8  Peters,  846, 875,  per  Marshall,  a  J. 

4  I Illnois  lAnd  Co,  v.  Bonner,  76  111.  815 ;  Hervey  v.  Stanler,  4  Ch. 
Dlv.  272 ;  Egerton  v.  Brownlow,  7  H.  L.  Cas.  721 ;  Claverlnflr  v.  Ellison, 
3  Drew.  451 ;  2  Jarman  on  Wills,  80 ;  also,  1  Jarman  on  Wills,  827 ; 
Daddy  v.  Oresham,  Layr  K.  2  Ir.  442, 471. 

6  2  Jarman  on  Wills,  11 ;  2  Redfield  on  Wills,  28ft. 

6  Boyce  v.  Boycp,  16  Sim.  476 ;  Boondel  v.  CJnrrer,  2  Bro.  C.  C.  67 ; 
2  Jarman  on  Wills,  la 

7  Petro  V.  Cassiday,  18  Ind.  289. 

8  Horsey  v.  Horsey,  4  Har.  (Del.)  517. 

_^9    Robinson  v.  Wheelwright,  6  De  Gex,  M,  A  O.  535;  Rldg^vay  v. 
Woodhouse,  7  Beav.  4o7 ;  Co.  Litt.  206  b, 

10   2  Kedfleld  on  Wills,  284 ;  and  cases  cited  \nfra,  {  226,  notes  4, 5, 6. 

U   Stlmson's  Am.  Stat  Law  (Jan.  1, 1886),  {  282S,  citing  the  statutes 
of  Cal.,  Dak.,  Mon.,  and  Utah. 

12  Moakley  v.  Rlggs,  19  Johns.  71, 72 ;  Taylor  v.  Mason,  9  Wheat 
325, 350  ;  2  Williams' KxVs,  1131. 

13  Birmingham  v.  Lesan,  77  Me.  494. 

14  Mills  V.  Newberry,  112 IIU  128 ;  S.  C.  5  Am.  Prob.  Rep.  818. 

g  883.  The  same  Bubject  oontinued  and  illuitrated.^- 
Although  the  words  be  in  the  form  of  a  condition  pre- 
cedent, the  general  intent  of  the  testator,  as  collected 
from  the  four  corners  of  the  instrument,  if  plainly 
showing  a  different  purpose,  must  prevail.'  Condi- 
tions ]n  the  nature  of  a  consideration  are  held  to  be  pre- 
cedent.' Devises  upon  marriage  into  a  certain  family 
are  upon  condition  precedent.'  When  security  is  re- 
quired to  be  given  for  the  performance  of  the  condi- 
tion, it  is  construed  as  a  condition  precedent  to  taking 
the  estate.*  And  a  devise  conditioned  upon  the  devisee 
giving  bond  within  a  certain  time  not  to  marry  a  desig- 
nated person  is  upon  condition  precedent.*  A  condition 
tliat  the  devisee  do,  or  abstain  from  doing  a  certain  act, 
is  a  condition  precedent ;  as^  for  example,  that  he  marry, 
6r  that  he  do  not  marry  without  the  consent  of  trustees,* 
or  that  he  give  up  low  company  and  frequenting  pub- 
lic houses.^  Where  the  will  imports  a  present  interest 
in  the  devisee,  duties  to  be  performed  by  him  will  be 
considered  conditions  subsequent.'  When  dying  with- 
out issue  is  construed  to  refer  to  so  dying  aft^r  the 
Bkach  Wills.  — 85. 
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decease  of  the  testator,  a  gift  over  ]n  that  event  is  in  the 
nature  of  a  condition  subsequent.'  A  bequest  to.  a  re-- 
ligious  corporation,  on  condition  that  within  three  years 
it  shall  erect  a  chapel,  is  on  a  condition  subsequent.^° 

1  Finlay  r.  King:,  3  Peters,  846;  Gardiner  r.  Corson,  15  Mass.  600, 
803 ;  Burnet  v.  Stroiisr,  26  ^Uss.  IIG  ;  Wheeler  r.  Walker,  2  Conn.  196  ;. 
Fox  1'.  Phelps,  17  Wend.  303 ;  Harruso  r.  Muda,  tl  Johns.  HS ;  Worman 
V,  ToafiTHrden,  2  Ohio  St.  380;  Starlc  v.  Smiley,  25  Me.  201 ;  Johnson  t». 
Reed.  !>  Mass.  7S,  83. 

2  Lariare  t».  Cheshire,  1  Vent.  147 ;  Ackerley  v.  Vernon,  Wllles,  153„ 
and  cases  there  cited. 

3  Randal  v.  Payne,  i  Bro.  C.  C.  55. 

4  2  Bedfleld  on  Wills,  800 ;  Jackson  v,  Wight,  3  Weud.  100 ;  Hoge- 
boom  V.  Hall,  24  Wend.  146L 

6  Lester  v.  Garland,  15  Ves.  248. 

6  Ellis  V.  Ellis,  1  Schoales  &  L.  1 ;  Stackpole  v.  Beaumont,  3  Ves.  88. 

7  Tattersall  v.  Howell,  2  Sier.  20. 

8  Bell  V.  Alexander,  22  Tex.  85a 

9  Nellte  V.  Nellls,  09  N.  Y.  SOU, 
10  TapiMUi's  Appeal,  52  Conn.  412. 

i  224.  Tho  distinctioxi  between  a  conditiozi  and  a  limita- 
tion.— A  distinction  is  made  between  a  condition  and  a 
liu^itation.  *^  When  an  estate  is  so  expressly  confined 
and  limited  by  the  words  of  its  creation  that  it  cannot 
endure  for  a  longer  time  than  till  the  contingency  hap- 
pens, upon  which  the  estate  is  to  fail,  this  is  denomi- 
nated a  limitation.''  *  As  where  land  is  devised  to  one 
until  she  marry,'  or  during  widowhood,'  or  **  so  long  as 
she  shall  remain  my  widow."  *  In  two  recent  cases  the- 
validity  of  limitations  upon  a  devise  to  the  testator's 
wife,  "so  long  as  she  continued"  his  widow,  and  of  a- 
bequest  of  income  to  a  testator's  sisters,  "  as  long  as  they 
remain  unmarried,"  was  not  even  called  in  question.* 
For  in  such  a  case  there  is  uotliing  to  carry  the  interest 
beyond  the  marriage,^  and  the  estate  terminates  as  soon  - 
as  the  contingency  happens.^  And  again,  even  tliough- 
there  be  no  words  of  duratiorij  and  though  strict  words- 
of  condition  be  used,  yet  if,  on  breach  of  the  condition 
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the  estate  be  given  o^er  to  a  third  person,  and  does 
not  revert  to  tl)e  testator's  representatives,  this  the  law 
construes  to  be  a  limitation  iand  not  a  condition.*  The 
distinction  between  a  condition  and  a  limitation  is  one 
of  practical  importance,  for  the  next  subsequent  estate 
which  depends  upon  a  limitation  becomes  immediately 
vested  upon  the  liappeninjif  of  the  contingency,  Avithoiit 
any  act  to  be  done  by  liim  wlio  is  next  in  expectancy  ;• 
whereas,  when  an  estate  is,  strictly  speaking,  npon  con- 
dition, the  law  permits  it  to  endure  beyond  the  time 
when  such  contingency  happens,  unless  the  heirs  or 
next  of  kin  of  tho  testator  take  advantage  of  the  breach 
of  condition  and  malce  entry  to  avoid  tlie  estate.'*  One, 
however,  to  whom  land  is  devised  over,  upon  breach  of 
a  eondition  artinexod  to  a~prior  devise,  must  enter  for 
condition  broken  before  he  can  maintain  a  possessory 
action.^^  Another  difference  between  conditions  and 
limitations  which  renders  the  distinction  between  them 
iitiportant,  js  that  wliile  a  substantial  compliance  wfth 
the  intention  of  the  testator  is  a  sufficient  performance 
of  a  condition,  a  limitation  contingent  upon  a  speci* 
fled  event  can  take  effect  only  upon  the  occurrence  of 
the  precise  event  desi^jnated."  Thus  a  limitation  over 
in  tlie  event  that  tho  jirior  devisee  "should  marry  and 
thereafter  die  witliout  leaving  lawful  issue,"  will  not 
take  effect  if  the  tirst  devisee  die  without  issue,  not  hav- 
ing been  married.^^  And  a  limitation  over  to  otliers,  if 
the  legatee  die  before  coming  of  age  or  marrying,  ex- 
tends only  to  tho  contingency  which  first  occurs ;  and 
does  not  apply  in  case  he  marry  and  die  before  major- 
ity.'* So  again,  a  devise  with  a  gift  over  in  case  the 
devisee  die  before  lie  arrives  at  the  age  of  twenty-one, 
or  before  ho  has  heirs  of  his  body,  will  vest  absolutely 
npon  his  attaining  majority,  although  he  die  afterwards 
without  issue.'* 
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1  2  Black.  Com.  X55 :  1  Sanders  on  r«cs  Coth  ed.)i  ^^ ;  In  re  Bfachn. 
21  Ch.  Wv.  838, 84:1  C/.  2  Wash.  Real  Prop.  (4th  ed.)  25 ;  Theolofcical 
Edacatlonal  See.  v,  Att'y-Gen.  185  Mass.  285. 

2  Cottl'jk  V.  Blades,  51  Md.  281 ;  S.  C.  8  Am.  Prob.  Rep;  aw,  aas ; 
Tiedmiio  Real  Prop,  i  281. 

8  HIbblts  V.  Jack,  67  Ind.  670;  Harmon  v.  Brown,  58  Ind.  ad?  ; 
Doyal  V.  Smith,  2S  Qn.  282 ;  Chapln  v.*  Marvin,  12  Wend.  538  ;  Rogera 
V.  Rogers,  7  Watts,  16 ;  Hawlclns  f.  SkegRS,  10  Humph.  31 ;  Vance  r. 
Campt)ell,  1  Danat2:)0;  Coppage  v.  Alexander,  2  Mon.  B.  313,  31fi.  (% 
StmtMis  «.  Rost,  07  Md.  465 ;  King  v.  Grant,  55  Conn.  188;  Appeal  of 
McGuixe  (Pa.  Ia87,  Oct.  Term ). 

4  Hibhtts  V.  Jack,  97  Ind.  570,  r.7^,  where  it  was  held  that  aocortl- 
Ingl  V  fiuch  R  limitcUion  whs  good  under  a  statnt**  declaring  enmlftion* 
Li  lestralnt  of  marriage  voiJ.    Cf.  Ind.  Rev.  Stats.  (1881)  i  2567 

5  Strauns  r.  R0Rt,fi7  Md.  46.";  King  v.  Grant,  56  Conn.  168.  See, 
lUso,  Appeal  of  McGuIre  (Pa,  1387,  Oct.  Term). 

8  Bortick  V.  Blades,  69  Md.  231;  ti,  C.  3  Am.  Prob.  Rep.  ?m> 
368. 

7  2  Blackst.  Com.  155. 

8  2  Blackst.  Com.  155  ;  Society  for  Promoting  Education  v.  Att*y« 
Gen.  l.»  Mass.  28%  287, 2ftS ;  Snider  r.  Nowson,  24  Ga.  13!>,  142 ;  Stearns 
r.  Godfrey,  16  Me.  158;  Smith  v.  Brisson,  SO  N.  C.  284;.Magee  v. 
O'Neill,  i;>S.  C.  170  ;  45  Am.  Rep.  765  ;  Hanna's  Appeal,  31  Pa.  St.  53 ; 
Woodward  r.  Walling,  31  Iowa,  533 ;  Fox  v.  Phelps,  20  Wend.  4:J7  ;  4 
Kent  Com.  126. 

S  2  Blackst  Com.  158. 

10  2  Blackst  Com.  155. 

11  Jgvvett  r.  Berry,  20  N.  H.  36.  ..  , 

12  Taylor  v.  Wendel,  4  Bradf.  324, 332, 333,  and  cases  there  reviewed; 

13  Jenk'lns  r.  Van  Shaack,  3  l^ftige,  242. 

Xi  Well»»;Wells,  lOMo.  193. 

15  Grlmball  v.  Patton,70  Ala.«26;  Williams  v.  Dlckerson,  2  Root, 
ml:  Black»r.  McAulay.B  Jones  tN.  C.)375.  qf-  Woodman  v.  Madi- 
gaii,  58  N.  H.  C  ;  Plant  t>»  Weeks,  S»  Mich.  117. 

§  225.  Of  the  tiiii0  witliiii  wliic2i  conditions  most  be  per- 
formod.— There  are  authorities  holding  that  iu  the  ab- 
sence of  a  specification  as  to  time,  th©  donee  has  his 
whole  life  for  fulfilling  the  condition.^  And  it  would 
seem  that  no  general  rule  can  be  laid  down  as  to  the 
period  within  which  the  devisee  must  comply  with  the 
requisition.  In  each  case  such  time  will  be  allowed  as, 
in  view  of  the  circumstances,  seems  reasonable  and 
right.*  Thus,  a  condition  that  the  devisee  shall  remove 
a  mortgage,  in  the  absence  of  any  time  being  set  by  the 
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wiil,  must  be  complied  with  in  a  reasonable  time.' 
And  a  devise  to  a  town  to  build  a  school-house  was 
forfeited  by  a  failure  to  build  within  twenty  years.* 
The  legatee  is  not  bound  to  elect  whether  to  accept  the 
bequest  or  no,  until  he  has  had  full  opportunity  to 
know  its  burdens; 5  for  the  acceptance  of  a  gift  con- 
ditioned ujjon  the  payment  of  debts,  annuities,  etc.,  im- 
poses a  personal  liability  upon  the  legatee,  without  an 
express  promise  on  his  part,  upon  which  an  action  at 
law  may  be  maintained.^  When  the  time  within  which 
a  condition  is  to  be  performed  has  been  prescribed  by 
the  testator,  ignorance  of  the  existence  of  the  condition 
does  not  excuse  non-performance.^  Thus  it  has  been 
held  that  a  legacy,  conditioned  upon  being  claimed 
within  three  months,  will  fail  if  not  claimed  within  the 
time  prescribed,  although  the  legatee  was  ignorant  of 
the  bequest,  and  of  the  death  of  the  testator.^  Forfeit- 
nre,  however,  does  not  necessarily  follow,  unless  there 
is  a  gift  over  upon  non-performance  of  the  condition. 
If  there  be  no  gift  over,  the -act,  although  made  preced- 
ent by  the  will,  may  sometimes  be  performed  after  the 
time  has  expired,  if  a  proper  reason  appear  for  the  fail- 
ure to  comply  with  the  condition  within  the  designated 
time;'  provided  no  intervening  equities  have  arisen.*® 
And  failure  to  perform  a  condition  subsequent  does  not 
defeat  the  estate  until  entry  by  the  devisee,  to  whom  it 
has  been  limited  over  in  that  event,"  or  by  the  heir, 
if  there  be  no  limitation  over.**  Equity  will  relieve 
against  failure  to  pay  a  legacy  charged  upon  a  devisee 
upon  tender  of  the  legacy  with  interest.**  A  condition 
for  repairing  the  testator's  tomb  imposes  no  obligation 
until  the  bequest  vests  in  possession."  Where  the  con- 
dition requires  the  performance  of  an  act  within  a  certain 
time,  the  day  of  the  testator's  death  is  not  reckoned.** 
**  When  time  is  computed  from  ah  act  done,  the  general 
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rule  is  to  include  the  day ;  when  it  is  computed  from. 
thQ  dai/  of  the  act  done,  the  day  is  excluded."'* 

1  Page  V.  Whidden,  69  N.  H.  507 ;  Flnlay  v.  King,  8  Peters,  3M6, 
cKeeum  per  Marshall,  C.  J. ;  Page  v.  Hay  ward.  1  Salk.  570 ;  Gulliver  t». 
Ashley,  1  Black.  W.  607.  Cf.  Davies  i>.  Lowndes,  2  Scott,  67 ;  Bennett 
V.  Bennett,  2  Drew.  A  8.  275. 

2  Ward  v.  Patterson,  4«  Pa.  St.  372 :  Drew  v.  Wakefield,  54  Me.  291; 
Carter  v.  Carter,  14  Pick.  424 ;  Ross  v.  Tremaln,  2  Met.  495 :  Tilden  v. 
Tilden,  13  Gray,  103,  lO'J. 

8    Ross  V.  Tremain,  2  Met.  495 ;  Carter  v.  Carter,  14  Pick.  434. 

4  Hayden  v.  Stoughton,  5  Pick.  528. 

5  Wheeler  v.  Lester,  1  Bradf.  233. 

6  2  Redfleld  on  Wills,  800.  301 ;  Gridley  v.  Gridley.  24  N.  Y.  180 ; 
citing,  Bpraker  v.  Van  Alstyne,  18  Wend.  200 ;  McLachlan  v.  McLach- 
lan, »  Paige,  5:m  ;  Lord  v.  Lord,  22  Conn.  695, 602 ;  Parish  v.  Whitney, 
8  Gray,  516.  S.  P.,  Messinger  v.  Andrews,  4  Russ.  478 ;  Bees  v.  Engle- 
back,  Law  R.  12  Eq.  225. 

7  2  Bigelow's  Jarman,  10 ;  Powell  v.  Rawle,  Law  R.  18  Eq.  248 ; 
In  re  Hodges'  Legacy,  Law  R.  16  Eq.  92 ;  Burgess  v.  Robinson,  3  Mer. 
7 ;  Stover's  Appeal,  77  Pa.  St.  282. 

8  2  Redfleld  on  Wills,  307,  citing,  Powell  v.  Rawle,  22  Week.  R^ 
629 ;  8.  C.  Law  R.  18  Eq.  243.  Cf.  Burgess  v.  Robinson,  3  Mer.  7 ; 
Davis  V.  Angel,  10  Week.  R.  722. 

0  2  Bigelow's  Jarman,  10 ;  Hollinrake  v.  Lister,  1  Russ.  500,  506  ; 
Taylor  r.  Popham,  1  Bro.  Cb.  167. 

10  Hollinrake  v.  Lister,  1  Russ.  500 ;  Taylor  v.  Fopham,  1  Bro.  Ch. 
167. 

11  Webster  v.  Cooper,  14  How.  488. 

12  Wellons  v.  Jordan,  83  N.  C.  371 ;  Throp  v.  Johnson,  8  Ind.  843  ; 
Thompson  v.  Thompson,  9  Ind.  3C23. 

13  Walker  v.  Wheeler,  2  Conn.  299. 

14  Eliot  V.  Eliot,  10  Allen,  357.    Cf.  Johnson  v.  Foulds,  Law  R.  5' 
Eq.268. 

15  Gorst  V.  Lowndes,  11  Sim.  434,  and  authorities  there  reviewed. 

16  Perry  v.  The  Insurance  Co.  99  Mass.  162. 

i  886.  Of  Illegal  and  impossible  conditions  precedent.  — 
Under  the  Georgia  Code,  "  conditions  which  are  impos- 
sible, illegal,  or  against  public  policy  are  void ;  ''^  and 
in  Louisiana,  "in  all  dispositions  inter  vivos  and  moi'tia 
causa,  impossible  conditions,  those  which  are  contrary 
to  the  laws  or  to  morals,  are  reputed  not  written/* '  In 
California,  Daivota,  Montana,  and  Utah,  a  condition^ 
even  when  precedent,  does  not  prevent  the  vesting  of 
an  estate,  where  fulfillment  thereof  is  impossible,  unless 
the  coQdition  was  the  sole  motive  of  the  bequest,  and 
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the  impossibility  was  unknown  to  the  testator,  or  arose 
from  an  unavoidable  event  subsequent  to  the  execution 
of  the  will.'  But  at  common  law,  when  the  condition  is 
precedent,  the  estate  does  not  vest  until  it  be  performed ; 
and  it  is  immaterial  that  the  condition  itself  is  illegal,^ 
or  that  its  performance  is  impossible.*  For  since  it  is 
of  the  essence  of  the  bequest  that  it  shall  not  become 
oX>erative  until  the  condition  precedent  is  fulfilled,  the 
estate  cannot  vest  in  any  case  where  the  performance  is 
not  accomplished,  hinder  it  what  may.*  A  condition 
precedent  cannot  be  dispensed  with  even  by  the  testa- 
tor's consent.'  A  condition  is  not  regarded  as  impos- 
sible merely  because  it  is  beyond  the  power  of  the  devisee 
to  perform  it.  It  is  only  so  "when  it  cannot,  by  any 
human  means,  take  effect.''  ^  But  even  at  common  law, 
the  impossibility  or  illegality  of  a  condition  precedent 
will  not  defeat  the  vesting  of  an  interest  in  personal 
property.*  But  the  failure  of  a  condition  precedent  may 
defeat  the  vesting  of  a  legacy,  where  the  performance 
thereof  formed  the  sole  consideration  or  motive  for  the 
bequest.^® 

1  Oa.  Ckxle  (1882),  2  2408. 

2  La.  Rev.  av.  Code  (1870),  1 1519. 

3  Sttmson's  Am.  Stat.  Law  (Jan.  1, 1886),  {  2825. 

4  Robinson  v.  Wheelwright,  6  De  Qex,  M.  <&  G.  533 ;  Rldfrway  vi 
Woodhouse,  7  Beav.  437  ;  Co.  Litt.  206  b. 

5  2  Redfleld  on  Wills,  284. 

6  Ronndell  v.  Currer,  2  Bro.  C.  C.  67 ;  Sprlgg  v.  Sprigg,  2  Vern.  394. 

7  Davis  V.  Angel,  8  Jur.  N.  S.  709 ;  S.  C.  afHrmed,  8  Jur.  N.  8. 1024. 

8  2  Story's  Eq.  {  1305. 

9  Oath  V.  Barton,  1  Beav.  478 ;  Reynish  v.  Martin,  3  Atk.  330,  332. 
10   Rishton  V.  Cobb,  5  Mylae  <ft  C.  145 ;  2  Jarman  on  Wills,  13. 

J  237.  Of  illogal  and  impoBBible  conditions  subsequent.  — 
An  estate  dependent  upon  conditions  subsequent,  hav- 
ing once  vested,  is  not  defeated  by  reason  of  their  be- 
coming impossible  or  being  illegal,^  notwithstanding  a 
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gift  over  upon  failure  to  perform.*  Thus,  where  the  per- 
formance of  a  condition  subsequent  is  rendered  impos* 
sible  by  the  act  of  God,  the  estate  will  not  be  thereby 
defeated.'  So,  too,  where  the  testator  himself  prevents 
the  performance  of  a  condition  subsequent,  the  gift  be- 
comes absolute/  Lil^ewise,  if  the  condition  be  imposed 
upon  the  devisee  for  the  benefit  of  another,  and  the 
beneficiary  waives  the  performance  thereof,  or  refuses 
to  accept  an  offer  of  performance,  the  devisee  will  take 
the  estate  free  from  the  condition .^  Again,  failure  to 
pay  a  legacy  charged  upon  a  devisee  will  not  work  a 
forfeiture,  when  the  legatee  remains  out  of  the  State 
and  makes  no  demand  of  payment.' 

1  Parker  v.  Parker,  123  Mass.  584:  Conrad  v.  Long,  83  Mich.  78 ; 
BIdgway  V.  Woodhouse,  7  Beav.  437  :  Burchet  v.  Wool  ward,  Turn.  <ft 
R.  442  ;  Thomas  r.  Howell,  1  Ualk.  170  ;  2  Jarman  on  Wills,  10  ;  Mer- 
rill t7.  Emery,  10  Pick.  507 ;  Jones  v.  Habersham,  3  Woods,  443. 

2  Collett  V.  Collett,  85  Beav.  812. 

8    Hammond  t;.  Hammond,  55  Md.  575.  ^ 

4  Walker  v.  Walker,  2  De  Gex,  F.  <ft;  J.  255 ;  Yates  v.  University 
College,  Law  R.  8  Ch.  464,  affirmed  in  Law  R.  7  H.  L.  438. 

5  Livingston  v.  Gordon.  84  N.  Y.  136 ;  Petro  v.  Casslday,  13  Ind, 
289 ;  Boone  v,  Tipton,  15  Ind.  270.    QT.  Andrews  v.  tienter,  32  Me.  3M. 

6  Bradstreet  v.  Clark,  21  Pick.  888. 


228.  Of  conditions  repugnant  to  the  estate.  —  Condi- 
tions repugnant  to  the  estate  to  which  they  are  annexed 
are  absolutely  void.*  Thus  restraints  upon  alienation 
of  land  devised  in  fee  are  void.^  So,  also,  a  condition 
that  a  devisee  int  fee  shall  not  mortgage  is  held  repug- 
nant to  the  absolute  nature  of  the  gift ;'  and  a  stipula- 
tion that  no  annuity  shall  be  charged  upon  an  estate 
devised  in  fee  is  void.*  Where  land  is  devised  in  fee,  a 
restriction  against  tlie  wife  or  husband  of  the  devisee 
talking  dower  or  curtesy  therein  is  invalid  ;*  and  a  gift 
over  in  the  event  of  a  devisee  in  fee  dying  intestate  is 
void.*  So,  also,  if  an  estate  be  so  given  as  to  vest  the 
title  immediately  upon  the  testator's  death,  with  the 
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eojoyment  of  poaBeBsioa  onl;  postponed, »  oon<liiion 
tbat  it  aholl  paaa  to  otiiera  on  the  duath  of  tbe  tint 
legatee  before  the  time  of  oomlng  tuto  posse^lmi  ia 
void.'  A  requirement  that  land  cIoviHsd  in  foe  H^itll 
forever atler  be  leased  at  a  preseribeU  renlal,  ortiaonLi- 
\'a'ied  in  a  particular  manner,  is  reptignant  to  tlie  abso* 
luie  naturu  of  llie  devise,  and  la  void.'  The  power  of 
Bliena:lon  is  incident  to  life  intersata  aitd  estates  as  woll 
as  to  tliose  given  in  tee  or  Bbsolntel.v,  and  any  mare 
atiempt  to  reatrlvt  tlie  power  of  alioiiaiion,  wtieiber 
applied  to  an  absolute  iuter«at  or  to  a  liFe  esiate,  U  void, 
as  being  inoonsiai«nt  with  the  Interest  given.* 

1    2  jBrman  on  WlUs,  U 

N.  Y.  Wi:  siii-i  ioieav.  BucOH.'S 

H»,  M:  Mwiclli  ;  Hull  F.  Tults  IS 

FIctc.  43t :  Yhk  App«kl,«0  tXBl. 

m:  RiOaayaei  . Vinc<nt,II>IM.m. 

tin ;  Lane  r.  Li  i  v.  Davto,  21  Hlclt. 

«>;  Ulcuon  r.  IMIami  r.  XlsIy.I 

Sent.  4  B.  JOT !  'k«j)c  V.  NewKert, 

a   Warer.Ciinn,10Bwo.4a  «l 
i    \VUlla".IIIac(Kk,tMylne£<J.IIIT.nL 

B    PorUnjton'i  Ca»e,  M  CoRo.lSa!  MLlilway's  CdB*. «  tx*e, » a 
B    nm  V,  TiowneB,  laMutBWiSJannaoonWIIla.iajIareWU- 
cock.  I  Cb,  Dlv.  Wi. 

7   Mnrtlnp.MnrUn.iajqt.IT.aMl 

B   Boohtori  ».  Hachman,  1  Hare,  <TS,  «M  i  Bruiaaa  v.  Bablnwn, 
UVe«.cwja[aveaD.  Dglptalu.l  SUn.  BIL^ 

i  Sn.    Beitnlab  upon  aUgnatlaii.— Although  a  oon- 

dilioii  in  general  restraint  of  alienation  Is  void,  a  panial 
restriction  may  ho  valid.  For  example,  a  prohlt>itlon 
against  alienation  antll  tli9  enplration  of  a  defined  and 
not  too  remote  period  of  time  may  b6  upheld.'  11  lias 
been  said,  however,  that  a  prohibition  against  aliening, 
except  to  one  person,  ts  arbitrary,  unreasonable,  and 
void.'  Ca-^es  ara  numerous  in  wliich  alienation  boa 
been  validly  prohibited  until  tlie  majority  ot  tUe  de- 
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Tlsee;*  and  until  the  devisee  shall  attain  thirty-five 
years  of  age,  has  been  considered  not  too  remote.'  But 
restrahits  upon  alienation  during  the  life  of  a  devisee  ia 
fee,  or  provisions  that  he  shall  not  devise  the  estate,  are 
considered  invalid.^  And  in  a  modern  English  case,  it 
has  been  held  that  a  condition  annexed  to  a  deviso  in 
fee,  tliat  if  the  devisee  should  desire  to  sell  at  anv  time 
during  tlie  life  of  the  testator's  widow,  she  should  have 
the  option  to  purchase  at  a  price  which  was  far  less  than 
the  actual  value  of  tlio  property,  amounted  to  an  abso- 
lute restraint  upon  alienation  during  the  widow's  l!fe 
and  was  void,  the  devisee  having  the  right  to  sell  with- 
out first  offering  the  property  to  her  at  the  specified 
prlne.^  Restraints  upon  alienation  of  vested  remainders 
before  the  termination  of  the  particular  estate  are  voiUJ 
Restraints  upon  alienation,  except  to  a  certain  class,  are 
personal  to  the  first  devisee  and  do  not  follow  the  land.^ 

1  Btewart  v.  Barrovv,  7  Bash,  lt68 ;  Langdon  v.  Ingram,  28  Ind.  360 : 
Blackstone  Bank  v.  Davis,  21  Pick.  42  ;  Mc Williams  v.  Nesly,  2  Serg. 
A  R.  507, 613 ;  Churcblll  v.  Marks.  1  Colly.  C.  0,  441 ;  (Graham  v.  Lee, 
2»  Boav.  3iS;  l-i  re  Payne,  25  Beav.  Xid,  Ctmtrat  Mandlebaom  %\ 
I^IoDonell,  29  Mich.  78,  q.  v.  and  authorities  there  reviewed  and  criti- 
cised ;  Aadersoa  v.  Cnry,  88  Ohio  8t.  506. 

2  Mnschamp  v.  Bluet,  Bidgra.  J.  Vfl,  W ;  Attwater  v.  Attwater,  18 
Beav.  '.^10 :  Siiermerhorn  v.  Negus,  1  Denlo,  448. 

3  Sznithwlclc  V.  Jordan,  15  Mass.  113. 

4  Stewart  v.  Brady,  3  Bush,  633.  Contra,  Twltty  v.  Oamp,  1  PhUl. 
^q.  61. 

6  2  Jarman  on  Wills,  15 ;  and  cases  cited  «upra,  { 228,  n.  2. 

6  Kosher  v.  Roshor,  26  C^.  Dlv.  801,  comnientlng  upon  In  r© 
Macleay,  Law  B.  20  Eq.  186,  explaining,  Large*s  Case,  2  Leou.  82 ;  8.  C. 
3  Leon.  182. 

7  Hall  V,  Tufts,  18  Pick.  455, 460 ;  and  cases  cited  tuprd,  {  228,  n.  6. 

8  McKinater  v.  Smith,  27  Conn.  628. 

i  280.  Tho  samo  subjoct  oonttnued.— Qualifications  of 
a  deviso  of  land  ia  fee,  which  are  intended  for  the  bene- 
fit of  another  designated  person,  may  be  valid,  being 
regarded  as  constituting  a  trust  in  favor  of  the  person 
named.^  And  restraints  upon  alienation  which  might 
otherwise  bo  void  may  be  generally  rendered  effective 
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through  the  medium  of  a  trust,*  declaring  that  the  bene- 
ficiary shall  have  no  interest  in  the  fund  itself  or  power 
to  assign  it,  and  no  power  to  anticipate  or  assign  the  in- 
come therefrom,  but  that  it  shall  be  applied  solely  for 
his  own  support  or  that  of  his  family.'  In  an  English 
case  in  point,  certain  freeholds  and  leaseholds  were 
devised  to  trustees,  to  the  use  of  one  for  life  with  re- 
mainder over  to  his  children,  but  with  the  proviso  that 
the  life  estate  should  be  forfeited,  and  the  remainder  at 
once  take  effect  should  the  life  tenant  charge  or  en- 
cumber the  property.  The  life  tenant  charged  his  es- 
tate, and  although  the  mortgagee  shortly  after,  hearing 
of  the  condition,  before  he  had  claimed  or  tal^en  any 
benefit  under  the  charge,  repudiated  the  security,  ob- 
taining another  security  in  its  stead,  it  was  held  that 
the  estate  was  forfeited,  and  that,  too,  notwithstanding 
there  being  no  remaindermen  to  talce  under  the  gift 
over.*  But  where  a  fund  is  so  bequeathed  in  trust  that 
the  legatee  may  compel  the  payment  of  the  entire 
corpus  into  his  own  hands,  no  condition  for  the  pur- 
pose of  exempting  it  from  the  claims  of  creditors  can 
be  upheld.* 

1  TIbblts  V.  Tlbbltn,  19  Ves.  6W ;  Pierce  v.  Win,  1  Vent,  321 ;  Lan;e*8 
Case,  2  Leon.  82;  S.  C.  8  Leon.  182;  Doe  v.  Pearson,  (\  East,  M'-i.  See, 
however,  Rosber  v.  Bosher,  26  Ch.  Div.  801,  stateU  tuprut  i  22J. 

2  Clute  V.  Bool,  8  Paige,  SS. 

8    Easterly  v.  Keney,  36  Conn.  18. 

4  Harst  v.  Ilarst,  21  Ch.  Div.  278. 

5  Hallett  v.  Thompson,  6  Paige,  583L 

i  231.  ConditionB  txelading  rights  of  oreditorg.' Where 
the  intention  of  the  testator  is  clearly  declared  to  be  to 
bequeath  the.  property  for  the  sole  benefit  of  the  donee, 
so  that  his  creditors  shall  have  no  part  of  it,  the  bequest 
will  fail  upon  his  insolvency  or  banl^ruptcy,  even  when 
It  occurs  during  the  life  of  the  testator,  and  a  gift  over 
will  take  effect.*     "Why  a  parent,  or  one  who  loves 
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another,"  say8  Mr.  Justice  Miller,  "  and  wishes  to  ase 
his  own  property  in  securing  the  object  of  his  affection, 
as  far  as  property  can  do  it,  from  the  ills  of  life,  the 
vicissitudes  of  tlie  future,  and  even  his  own  incapacity 
for  self-protection,  should  not  be  permitted  to  do  so,  is 
not  readily  perceived."  *  **  Although  a  life  interest  may 
be  expressed  to  be  given,  it  may  be  well  determined  by 
an  apt  limitation  over."  '  But  the  limitation  over  is  not 
essential  to  the  termination  of  the  life  interest.  In  Roch- 
ford  V,  Hackman,^  the  vice-cliancellor  observed,  "  that 
I  do  not  understand  the  case  of  Dickson's  Trust,*  to 
have  decided  that  the  life  interest  would  not  be  well  de- 
termined by  a  proviso  for  cesser,  though  not  accom- 
panied by  a  limitation  over^  and  that  I  do  not  think 
that  any  such  rule  is  to  be  collected  from  the  cases. 
....  I  think,  indeed,  it  would  be  difficult  to  hold  that 
any  greater  effect  can  be  due  to  the  limitation  over  tlian 
to  the  express  declaration  of  the  testator  that  the  life  in- 
terest should  cease." •  "The  courts  seem  to  have  re- 
quired it  to  be  very  clearly  expressed  in  the  bequest, 
that  the  estate  given  should  cease  upon  the  happening 
of  the  event  intended  to  determine  it,  whether  bank- 
ruptcy, voluntary  alienation,  or  any  other.  If  there 
s&ems  a  fair  doubt  whether  the  event  named  was  in- 
tended to  limit  the  estate,  or  to  restrict  its  use  or 
alienation,  the  courts  seem  to  have  favored  the  latter 
construction  with  the  apparent  purpose  of  getting  rid 
of  it  altogether  on  account  of  repugnance."  ^  **  Now  the 
law  up  to  a  certain  point  is  settled  beyond  all  doubt.  If 
an  estate  in  fee-simple  is  given  by  a  will  or  other  in- 
strument, with  a  proviso  which  is  in  law  a  condition 
subsequent,  defeating  the  estate  on  alienation  or  on 
bankruptcy,  tlie  condition  is  void."  There  may,  how- 
ever, be  a  "  limitation  to  a  man,  not  of  his  own  property, 
biit  of  the  property  of  another,  until  he  shall  attempt 
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to  alienate  or  become  bankrupt.  It  is  settled  that  such 
a  limitation  is  p^ood  with  reference  to  a  life  estate i  but 
there  is  no  express  authority,  so  far  as  the  researches  of 
counsel  have  extended,  and  so  far  as  my  memory  serves 
me,  in  which  the  point  has  been  decided  that  a  limit- 
ation in  fee  to  a  man  until  he  shall  alienate  or  become 
bankrupt  is  good.  As  far  as  the  case  before  me  is  oon- 
oemed,  I  do  not  think  it  will  be  necessary  for  me  to  de- 
termine the  exact  point.'^" 

1  2  Redfleli  on  Wills,  6(19;  2  Jarman'on-  WlUn.  V\\  Mannlne  v. 
Ch.imbers,  1  De  Oex  A  S.  2:S2;  Sharp  v.  Cosserut,  20  Beav.  470 ;  Yar- 
nold  V.  Moorhous<»,  1  Russ.  &  M.  964.  A  condition  that  a  devise  shall 
not  be  liable  to  attachment  Is  void :  Blackstone  Bank  v,  Davis,  21 
Pl?k.  42.  But  a  limUatltn  providing  that  the  interest  of  a  devisee  for 
life  shall  cease  upon  recovery  of  Judgment  by  creditors  with  a  view 
to  reach  the  property  is  valid :  Bramhall  i*.  Ferris,  14  N.  Y.  41.  As 
to  thjf*  effect  of  a  decree  of  bankruptcy  which  has  been  revoked,  see 
Lloyd  v.  Lloyd.  I>aw  R.  2  Eq.  722 ;  Pirnham's  Trusts,  Law  R.  13  Eq. 
413 ;  White  v.  Chltty,  Law  R.  1  Eq.  «^2;  In  rs  Amherst's  Trusts,  Law 
JBL  13  £q.  404.    QT.  Cox  v.  Foiiblanque,  Law  R.  6  Eq.  482. 

2  Nichols  V,  Eaton, 91  U.  8.  716,727, and  cases  there  reviewed; 
Shankland's  Appeal,  47  Pa.  St.  113;  Campbell  v.  Foster,  85  K.  Y.  301 ; 
Pope  1'.  EUiott, 8  Moa.  B.  66 ;  Leavltt  v.  Beirne,  21  Conn.  1 ;  Nickell  v. 
Handly,  10  Qratt  836. 

8  Rochford  t>.  Hackman,  9  Hare,  475, 4^ ;  Wilkinson  v.  Wilkinson, 
3  SwansU  5:5 ;  Cooper  v.  Wyatt,  5  Madd.  48*2 ;  Yarn<;ld  t».  Moorhouse, 
1  lluss.  &  M.  364;  Kearsley  v.  Woodcock,  8  Hare,  185;  Martin  v. 
Margham,  II  SIra.  230;  Brandon  v.  Ashtou,  2  Youuge  A  C.  Ch.  24; 
Churchill  V.  Marks,  1  Colles,  441. 

4  9  Hare,  473,  431. 

5  ISlm.  N.S.37. 

6  Rochfori  t».  Hnckman,  9  Hare,  475, 481 ;  citing,  Dommett  v.  Bed- 
foTvl,  6  Term  Rep.  684 ;  distinguishing,  Brandon  v.  Robinson,  18  Yes. 
425. 

7  2  Redfleld  on  Wills,  668 ;  citing,  Wilkinson  v.  Wilkinson,  Coop. 
2%;  Lear  v.  Leggett,2  Sim.  4^9;  Whitfield  v.  Prickett,  2  Keen,  008; 
Graham  v.  Lee,  Zi  Beav.  388 ;  Cooper  v.  Wyatt,  5  Madd.  482. 

8  In  re  Hachu,  21  Ch.  Dlv.  838, 842. 

2  98S.  Tlie  distinetioxi  between  voluntary  and  oompolsory 
assignment. — A  distinction  is  drawn  by  some  authori- 
ties between  voluntarily  taking  the  benefit  of  insolvent 
acts,  and  being  forced  into  banlsruptcy  by  the  action  of 
creditors.^  In  the  leading  English  case  of  Rochford  v. 
Hackman^'a  bequest  of  personal  estate  was  made  in 
trust  for  one  for  life,  with  a  gift  over  if  he  should  in  any 
BiBACH  Wills.— 86. 
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manner  sell,  assign,  transfer,  encumber,  or  otherwise, 
dispone  of  or  anticipate  the  same,  or  any  part  thereof. 
The  legatee  being  in  prison  for  debt  took  the  benefit  of 
the  insolvent  act,'  and  it  was  held  that  the  limitation 
over  thereupon  took  effect,  for  that  taking  the  benefit 
of  the  act  was  a  voluntary  alienation  on  the  part  of  the 
legatee.  There  is  said  to  be  in  such  cases  a  sound 
distinction  between  voluntary  alienation  aud  compul- 
sory. "It  cannot,  I  think,  be  said  that  a  man  has 
alienated  when  the  alienation  is  made  by  the  act  of 
the  law,  and  not  by  his  own  act ;  and  if  he  has  not 
alienated  there  is  no  breach  of  the  condition,  and  the 
life  estate  is  not  determined."^  Thus  it  appears  that 
"when  it  is  intended  to  take  away  a  benefit  as  soon 
as  it  cannot  be  personally  enjoyed,  by  the  devisee,  it 
should  be  made  to  cease  on  alienation,  not  only  by  his 
own  acts,  but  by  operation  of  law.  To /do  or  suifer,'* 
or  to  *  do  or  permit,' <^  any  act  causing  alienation,  has 
been  held  to  include  an  act  done  in  invitum.^^  ^  Vesting 
in  the  trustees  a  discretion  as  to  the  mode  in  which  in- 
come is  to  be  applied  for  the  benefit  of  the  cestui  que 
trust  does  not  take  it  out  of  the  operation  of  bankruptcy 
or  insolvency.®  Accordingly,  it  has  been  held  that 
assignees  in  bankruptcy  may  become  entitled  to  the 
benefit  of  a  trust  for  maintenance  of  the  testator's  son, 
which  was  not  on  any  account  or  pretense  whatsoever 
to  be  liable  for  his  debts.* 

1  Shpe  V.  Hale,  13  Ves.  404  ;  Brandon  v.  Ashton,  2  Younge  A  C.  Ch.  ■ 
24 :  Churchill  v.  Marks,  1  Cnlles,  441 ;  Lloyd  v.  Lloyd,  Law  R.  2  £q. 
722 ;  In  re  Amherst's  Trusts,  Law  R.  13  Eq.  464. 

2  9  Hare,  475. 

3  1  A  2  Vict.  ch.  110. 

4  Rochford  v.  Hackraan,  9  Hare,  475,  484;  Rex  t».  Robinson, 
Wlffhtw.  l^Sfi ;  Dommett  r.  Bedford,  6  Term  Rep.  684  ;  Doe  v.  Carter,  8 
Term  Rep.  57.  This  dlstlnctioa  has  been  denied  In  a  more  recent 
case :  Pearson  v.  Dolman,  Law  R.  3  Eq.  815. 

R  Roffey  t*.  Bent,  Law  R.  K  Eq.  759 ;  Monteflore  v.  Behrens,  86 
Beav.  U5 ;  DLxun  v.  Howe,  W.  N.  (1876)  p.  266. 
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6  Ex  parte  Eyston,  7  Ch.  DIv.  148. 

7  2  Jarman  on  Wills,  83. 

8  2  Jarman  on  Wills,  2S ;  Green  v.  Splcer,  1  Buss,  tfe  M.  8W ;  Snow- 
den  v.  Dales,  6  Sim.  524.    Ountra^  Nichols  v.  Eaton,  Ul  U.  S.  718. 

9  Graves  V.  Dolphin,  1  Slni.  06. 

f  233.  ConditioiisiBreitraint  of  marriaj^.  — Conditions 
in  general  restraint  of  marriage  are  void.>  It  is  enacted 
in  Indiana  that  *^  a  devise  or  beqaest  to  a  wife,  with  a 
condition  in  reisttraint  of  marriage,  shall  stand,  but  the 
condition  shall  be  void."  '  This  statute  operates  to  ren- 
der void  at  least  such  conditions  as  are  in  general 
restraint  of  marriage  of  the  testator's  widow.'  But  con- 
ditions in  partial  or  reasonable  restraint  of  marriage 
may  be  validly  imposed  by  a  testator,  who  has  a  right 
to  concern  himself  with  the  settlement  of  the  donee  in 
life  ;^  as  that  the  donee  shall  or  shall  not  marry  a  par- 
ticular person.'  A  condition  forfeiting  a  devise  upon 
the  marriage  of  the  devisee  with  a  domestic  servant  is 
valid,  and  has  been  effectual  to  defeat  the^ estate.'  So 
conditions  against  marrying  before  twenty-one  years 
of  age,T  or  without  consent  of  parents,  guardians,  or 
trustees,  are  sustained  as  not  in  general  restraint  of 
marriage.^ 

1  Bofltick  i>.  Blades,  59  Md.  231  ;  8.  C.  8  Am  Prob.  Bf'p.  364, 866 ; 
Crawford  v.  Thompson.  91  Ind.  266;  46  Am.  Kep.  596;  Williams  t*. 
Cowden,  U  Mo.  211 ;  Maddox  v.  Maddox,  11  Gratt.  804 ;  Otis  v.  Prince, 
10  Gray,  581 ;  Beeves  v.  Heme,  5  Yin.  Abr.  34;3,  pL  41. 

2  Ind.  Bev.  StatSi  {  2567 ;  Crawford  v.  Thompson,  91  Ind.  266 ; 
8.  C.  4  Am.  Prob.  Bep,  57, 65. 

3  Crawford  i>.  Thompson,  91  Ind.  266;  S.  C.  4  Am.  Prob.  Bep.  57, 
65 ;  Stilwell  v.  Knapper,  6d  Ind.  553 ;  85  Am.  Bep.  240. 

4  Haughton  v.  Haughton,  1  MoUoy,  611 ;  Stackpole  v.  Beaumont, 
8  Ves.  89. 

6  Finlay  v.  King,  3  Peters,  846 ;  Davis  v.  Angel,  4  Be  Gex,  F.  ±  J. 
524. 

6  Jenner  v.  Tamer,  16  Ch.  DIv.  188. 

7  Benff  t'.  Coleman  fW.  Va.  18S7),  3  S.  E.  B*»p.  597 ;  Shackelford  v. 
Hale,  1.)  III.  212  ;  Stackpole  i'.  Beaumont,  3  Ves.  89. 

8  Collier  v.  Slaughter,  20  Ala.  263;  Dawson  r.  Oliver,  2  Ch.  DIv. 
753 ;  In  re  Stephenson,  13  Week.  B.  1066;  CoUett  v.  Collett,  35  Beav. 
812. 


)  8M       OOXDITIONAIi  DEVISES  AND  LEGACIES.  424 

i  234.    Conditions  in  rostraint  of  second  marriage. — The 
rule  against  conditions  in  restraint  of  marriage  does  not 
extend  to  the  case  of  the  seoond  marriage  of  a  woman. ^ 
There  has  been  said  to  be  no  authority  in  the  common 
law,  independently  of  the  civil  law,  for  saying  that  a 
condition  restraining  the  marriage  of  a  widow  is  void.' 
'*The  law  recognizes  in  the  husband  such  an  interest 
in  his  wife's  widowhood  as  to  make  it  lawful  for  him  to 
restrain  her  from  making  a  second  marriage."'    "  Be- 
sides, it  would  seem  that  the  samd  policy  or  reason  does 
not  exist  against  a  restriction  of  a  second  or  third  mar- 
riage, as  against  a  first,  or  against  the  exercise  of  the 
right  to  marry  at  all.    Nor  do  such  marriages,  especially 
when  there  are  children  by  the  first  marriage,  generally 
turn  out  so  well  for  the  interest  of  the  parties  or  the 
public."*    Under  the  GeortTia  Code,  limitations  over 
upon  the  marriage  of  the  testator's  widow  are  allowable 
as  a  prudential  provision  fot  the  protection  of  the  inter- 
ests of  the  children,  or  of  others,  and  such  limitations 
over  will  take  effect  upon  her  marriage,  unless  mani- 
festly intended  to  operate  as  a  restraint  upon  her  free- 
dom in  the  matter ;  ^  but  a  condition  in  terrorem  without 
a  limitation  over  is  void.^    The  present  state  of  the  law 
as  regards  conditions  in  restraiilt  of  the  second  marriage 
of  a  woman  is  this,  that  they  are  exceptions  to  the  gen- 
eral rule  that  conditions  in  restraint  of  marriage  are 
void,  and  the  enunciation  of  that  law  has  been  gradual. 
In  tlie  first  instance  it  was  confined  to  the  case  of  the 
testator  being  the  husband  of  the  widow.    In  the  next 
place  it  was  extended  to  the  case  of  a  son  making  a  will 
in  favor  of  his  mother.    Then  came  tlie  case  of  Newton 
f.  Marsden,^  in  which  it  was  held  to  be  a  general  excep- 
tion by  whomsoever  the  bequest  may  have  been  made* 
*«  Following  the  analogy  of  the  other  cases  there  seems 
to  be  ao  reason  at  all  why  a  distinction  should  be  drawa 
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between  the  twosexes  as  r^iurds  tbis  matter."*  There 
Is  DO  good  and  aabstantlal  ground  for  maiatalning  a 
diBtiaotion  between  a  condition  in  restraint  of  the  second 
marri^eot  awoman.and  a  like  condition  in  restraint 
of  a  second  marriage  of  C  man." 


t  N«irtoDD.  UandediZJabiu.  AH. 33t;  Cuwlonl  thTbompsoD, 

a  LordB.Loj'a.aBiBLN.  R2B5, 

(  Coppage  V.  Alexanaer,2M[>ii.B.BI3,3]a. 

8  Oa,  Oode<l»K).iE272. 

I  oo,  codf  (I8BS),  (taes. 


v.  Blades,  e9Nd.^l:  E 


{  239.  Xanlags  witbont  oonient  of  guardian  or  tnutw. 
As  stated  in  a  precedii^  eection,  a  devise  or  bequest  oo 
condition  tbat  the  donee  do  not  marry  without  the  con- 
sent of  a  gnardlan  or  trustee,  ia  not  such  a  general  or 
nnreasoaable  restrtdnt  npon  marriage  as  will  render 
the  condition  void.'  Snob  oonditlons  QBoally  refer  to 
the  first  marriage  j  and  it  is  sufBoient  it  the  devisee 
bos  obtained  consent  thereto.'  Wltb  respect  U>  person- 
alty, provisions  to  the  efTect  that  the  legatee  shall  not 
receive  the  boqneat,  except  upon  marri^^  with  the  con- 
sent of  certain  persona,  have  been  held  in  terrorfta 
merely  and  invalid  ;■  and  the  absence  of  any  gift  over 
In  the  event  nf  marriage  withoat  consent  strengthens 
the  presumption  tbat  the  condition  was  in  terrorem.* 
Subsequent  approbation  ia  not  equivalent  to  consent.^ 
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If  the  consent  of  several  persons  is  required,  the  con- 
sent of  a  majority  will  not  suffice/  It  is  necessary  that 
all  the  executors  or  trustees  living  at  the  time  J  of  who 
have  not  renounced  their  office,^  should  give  their 
assent  to  the  marriage.  Of  course,  if  the  person  whose 
consent  is  required  die  before  giving  it,  tlie  condition  is 
released.*  But  the  condition  is  not  released  by  the 
failure  of  the  testator  to  appoint  a  guardian.  In  a 
modem  English  case,  where  there  was  a  condition  of 
forfeiture  upon  marriage  of  a  daughter  of  the  testator 
before  twenty-one  without  consent  of  her  guardian,  and 
there  was  no  guardian,  and  the  daughter  married  under 
age,  the  bequest  was  forfeited,  it  being  held  that  a 
guardian  could  have  been  appointed  by  the  court,  and 
that  the  testator,  from  the  language  of  the  will,  must  be 
taken  to  have  contemplated  such  an  appointment.^^  Dis- 
pensing with  consent  does  not  dispense  with  marriage.^^ 

1  Collier  V.  Slaughter,  20  Ala.  283 ;  Dawson  v.  Oliver,  2  Ch.  l)lv. 
758 ;  In  re  Stephenson,  18  Week.  R.  1066 ;  Ck>llett  v.  Collett,  35  Beav. 
812  ;  2  Jarman  on  Wills,  39, 40. 

2  Lowe  V.  Manners,  5  Bam.  A  Aid.  917 ;  Randall  v.  Payne,  1  Bro. 
ac.56. 

8  Reynish  v.  Martin,  3  Atk.  890. 

4  2  Jarman  on  Wills,  39, 40. 

5  Fry  v.  Porter,  1  Ch.  Cas.  Ch.  138 ;  Reynlsh  v.  Martin,  3  Atk.  XXK 

6  Clarke  v.  Parker,  19  Ves.  1. 

7  Boyce  v.  Corbally,  Llo.  &  Q.  t.  PL  102 ;  Alslabie  v.  Evans,  1  Sim. 

<ft  Sties. 

8  Oraydon  v.  Hicks,  2  Atk.  16. 

9  Jones  V.  Sudrol!c,  I  Bro.  C.  C.  828 ;  Peyton  v.  Burr,  2  P.  Wms.  626. 

10  In  re  Brown,  18  Ch.  Dlv.  61. 

11  2  Jarman  on  Wills,  43 ;  Garbnt  v.  Hilton,  1  Atk.  38L 

g  236.  The  eflbct  of  a  gift  over  upon  marriage.— Al- 
though the  condition  be  partial  and  reasonable,  one 
which  the  testator  had  a  right  to  impose,  yet  if  being  a 
condition  subsequent  and  annexed  to  a  gift  of  person- 
alty, the  question  of  its  validity  will  depend  upon 
whether  or  not  there  is  a.  gift  over.^    But  it  has  been 
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said  that  a  gift  over  is  not  essential  to  render  a  condi- 
tion subsequent  operative  as  to  realty.*  A  residuary 
clause  Is  not  equivalent  to  a  bequest  over  in  rendering 
a  provision  requiring  consent  to  marriage  operative,' 
unless  there  is  an  express  provision  that  on  marriage 
without  consent  the  bequest  shall  sink  into  the  residue.* 
If  the  gift  over  prove  invalid  it  will  not  operate  to  render 
the  condition  effective.* 

1  Crawfor*!  v.  Thomp«jon,  9t  Tni.  2*W ;  8.  C.  4  Am.  Prob.  Rep.  57, 
M  ;  Hough's  Est.ite,  1  i  Phllu.  27 ) ;  Bostick  v.  Blades,  56  Md.  231 ;  Mc- 
Ilvalne  v.  Getheii,  3  Whart.  575:  Blnnerman  t;.  Weaver,  8  Md.  517; 
Mlddleton  v.  Rice,  6  Law  J.  (Pa.)  220 ;  Iloopes  v.  Dundas,  10  Pa.  St.  75 ; 
Shackelford  v.  Hale,  19  111.  2'^;  Parsons  v.  Winslow,  6  Mass.  169 ;  4 
Am.  Dec.  107:  Wheeler  v.  Blnghuoi,  8  Atk.  364;  Marples  v.  Baln- 
briJge,  1  Madd.  500. 

2  McCullonifh's  Appenl,12 Pa.  St.  IV ;  Stahl's  Appeal, 2 Pa.  St.  301; 
Bennett  v.  Robinson,  10  Watts.  'MO ;  Fahs  v,  Fahs,6  Watts,  213. 

3  Crawford  v.  Thompson,  01  Ind.  200  ;  S.  C.  4  Am.  Prob.  Rep.  57, 68 ; 
2  Rf^dfield  on  Wills,  671;  2  Jarmau  on  Wills,  43,  n.  9;  Sempblll  v. 
Bayly,  Prec.  Ch.  662. 

4  2  Redflpld  on  Wills,  671 ;  Lloyd  ».  Branton,  8  Mer.  108,  HT ; 
Wheeler  v.  Bingham,  3  Atk.  864. 

5  Otis  V.  Prln'***,  10  Gray,  5S1 ;  Heari  v.  Horton,  1  Denio,  165.  See, 
also,  Jones  v.  Habersham,  3  Woods,  44U. 

i  287,  Uncertainty  of  the  mle  against  conditions  in  re- 
straint of  marriage. — '^This  whole  .subject,"  says  a 
learned  text-writer,^  "as  to  what  conditions  in  restraint 
of  marriage  shall  be  regarded  merely  in  terrorem,  and 
so  void,  and  what  as  valid,  is  certainly,  both  in  Eng- 
land and  in  this  country,  involved  in  great  uncertainty 
and  confusion.  In  the  case  of  Dickson's  Trust,*  Lord 
Cranworth  repudiates  the  existence  of  any  such  rule  of 
law  as  that  conditions,  where  there  is  no  bequest  over, 
are  to  be  held  inoperative  as  mere  idle  threats  in  fer- 
rorem.  And  this  experienced  equity  judge  here  gives 
utterance  to  an  opinion  which  could  scarcely  fail  to 
strike  all  minds  that  have  examined  the  cases  upon  the 
point  as  eminently  just.  He  says :  'It  is  impossible  to 
refer  to  the  numerous  cases  on  this  subject  without  feel- 
ing that  the  judges,  in  deciding  them,  have  never  felt 
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very  sure  of  the  ground  on  which  they  were  tread- 
ing.* "  "  Certain  rules,"  continues  Mr.  Redfield, "  may 
be  safely  affirmed  to  exist,  as  that  all  such  conditions  as 
are  unreasonable  either  on  account  of  the  donor  having 
no  recognized  right  to  interest  himself  in  the  marriage 
of  the  donee,  or  because  he  goes  beyond  the  just  limits 
of  a  right  which  does  exist  to  a  certain  extent,  or  be- 
cause he  attempts  to  exercise  his  control  in  an  improper 
manner,  or  to  an  impro]Der  extent,  are  void.  Beyond 
this  the  cases  seem  to  finally  resolve  themselves  into 
the  mere  judgment  of  the  court  upon  the  circumstances 
of  each  particular  case."  '  If  the  apparent  object  of  the 
testator  in  making  a  bequest  over  on  the  marriage  of 
the  devisee  is  to  discourage  her  marriage,  it  will  be 
void  as  against  public  policy;  but  if  the  gift  over  is 
made  because  the  devisee  after  marriage  will  no  longer 
need  the  aid  arising  therefrom,  or  for  any  other  Ixma 
fide  reason  other  than  discouraging  her  marriage,  the 
condition  will  be  held  legal.^  But  the  cases  upon  this 
point  are  so  numerous  and  conflicting  that  *' the  court 
would  not  appear  to  act  too  boldly,  whatever  side  of 
the  proposition  they  should  adopt."* 

1  2  Redfield  on  WUls,  297. 

2  ISim.  N.  S.87. 

3  2  Redfleld  on  Wills,  2S7. 

4  2  Bedfleld  on  Wills,  298 ;  Jones  v.  Jones,  24  Week.  B.  274. 

5  Stackpole  v,  Beaumont,  8  Ves.  89,  per  Lord  Loughboroagh. 

^  238.  Conditions  against  contesting  the  will. — Condi- 
tions against  contesting  the  will  are  valid,  whether 
annexed  to  bequests  of  realty  or  of  personalty ;  ^  and 
taking  the  benefit  conferred  by  the  will  is  considered 
an  election,  whereby  the  donee  is  estopped  from  con- 
testing the  testament.^  Under  a  provision  in  a  will  that 
any  child  who  **  resists  the  probate  or  petitions  to  break 
or  set  it  aside"  should  forfeit  all  interest  under  it,  and 
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that  the  property  should  pass  to  those  who  had  not 
**  opposed  "  itf  it  was  decided  that  aiding  and  advising  a 
suit  instituted  by  anotlier  devisee  worked  a  forfeiture 
of  the  child's  interest  under  the  wiil.'  It  has  been  held 
in  New  York,  that  notwithstanding  a  clause  forfeiting 
the  bequests  in  case  of  opposition  to  the  will,  there  will 
be  no  forfeiture  where  the  opposition  was  made  in  good 
faith  and  was  not  vexatious;^  and  a  similar  ruling  is 
found  in  Pennsylvania.^  And  it  has  been  said  that 
such  a  condition  is  void  as  to  bequests  of  personalty,^ 
in  the  absence  of  a  gift  over ;  ^  but  a  condition  that  the 
devisee  shall  not  dispute  the  will  is  valid  as  to  realty, 
whether  there  be  a  gift  over  or  no.^  A  condition  that 
"  if  any  of  my  children  shall  sue  or  implead  any  of  my 
executors,  respecting  the  construction  of  my  will,  or 
dividing  any  part  of  the  residuary  estate,  such  child  or 
children  shall  immediately  forfeit  all  right  or  title  to 
the  residue,*'  with  a  gift  over  of  the  forfeited  share, 
would  not  divest  the  children  of  the  power  to  convene 
the  executors  for  fraudulent  and  collusive  conduct.* 

1  Thompson  v.  Gaut,  14  Lea,  310,  314, 315 ;  Bradford  v.  Bradford,  19 
Ohio  St.  54A  :  Evanturel  v.  £vantnrel,  23  Week.  R.  K  ;  8.  C.  I^w  R.  a 
P.  C.  1.  Cf.  Shivers  v,  Goar,  40  Ga.  076.  Oontra,  Mallet  v.  Smith,  6 
Rich.  Eq.  I'i. 

2  Runnels  t».  RnnnHs,  27  Tex.  515 ;  Greffg  v.  Ooates,  23  Beav.  83 ; 
Att'y-Gen.  v.  Christ's  Hospital,  I'am.  3»3 ;  'Egg  v.  Deveyt  10  Beav.  444. 

3  Donegan  v.  Wade,  70  Ala.  601 ;  8.  C.  3  Am.  Prob.  Bep.  206. 

4  Jackson  v.  Westervelt,  61  How.  Pr.  399. 

5  Chew's  Appeal,  45  Pa.  St.  22S. 

6  Powell  V.  Morgan,  2  Vern.  90;  Loyd  v.  SplUet,  3  P.  Wras.  344 ; 
Morris  v.  Burroughs,  1  Atk.  404. 

7  Hyde  v.  Baldwin,  17  Pick.  303 ;  Fredericks  v.  Gray,  10  Serg.  A  R. 
18-2  :  Cleaver  v.  Spurllng,  2  P.  Wnis.  628 ;  Cooke  v.  Turner,  15  Mees.  & 
W.  T27  ;  Stevetison  v.  Abington,  11  Week.  R.  »«.  Cf.  Cage  v.  Russell, 
2  Vent.  352.    Contra,  Rogers  v.  Law,  1  Black,  2.5.1. 

8  VIolett  V.  Brookman,  26  T^w  J.  Ch.  308 ;  Cooke  v.  Turner,  IS 
Mees.  <ft  W.  727  ;  Anon.  2  Mo  I.  7. 

9  Lee  V.  Colston,  6  Mon.  238, 246. 

{  83*9.  Conditions  requiring  residence  in  a  certain  place. 
—A  condition  that  a  devisee  shall  reside  on  the  prop- 
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erty  devised  is  valid.'  In  a  recent  case  in  which  a 
testatrix,  after  devising  a  farm,  bequeathed  certain  im- 
plements and  stoclL  necessary  to  carry  it  on,  if  the 
devisee  *'  should  desire  to  move  upon  it,"  the  bequest 
was  decided  to  be  conditional  upon  the  devisee  actually 
moving  upon  the  farm.'  A  condition  requiring  resi- 
dence in  a  certain  house  is  satisfied  by  such  a  residence 
as  is  necessary  for  the  creation  of  a  legal  domicile.'  A 
direction  that  a  person  whose  support  is  charged  upon 
a  devisee  shall  reside  with  him,  does  not  require 
continuous  residence.^  It  was  considered  a  sufficient 
compliance  with  a  condition  requiring  residence  in  a 
particular  place  *^  for  at  least  six  calendar  months  (but 
not  necessarily  consecutively)  in  every  year,"  that  the 
devisee  during  one  year  was  in  the  house  altogether 
for  eighteen  days  only,  and  during  another  year  for  no 
more  than  twenty-four  days,  it  being  in  evidence,  how- 
ever, that  he  had  placed  the  house  in  charge  of  a  staff 
of  servants,  had  paid  the  rates,  had  Isept  poultry  and 
horses  in  the  stables  and  on  the  grounds,  and  that  his  son 
who  was  at  college  near  by  had  stayed  in  the  house  from 
Saturday  until  Monday  about  every  alternate  week.^ 

1  Low  V.  Garner,  45  Oa.  481 ;  Marston  v.  Marston,  47  Me.  405 ;  Cas- 
par V.  Walker,  33  N.  J.  £q.  35 ;  Astley  v.  Essex,  Law  K.  18  £q.  2<)5 ; 
Wilkinson  v.  Wilkinson,  Law  R.  12  Eq.  604.  Ountra,  Pardue  v.  Glvens, 
1  Jones  £q.  90B ;  Newkerk  v.  Newkerk,  2  Gaines,  345. 

2  Robertson  v.  Mowell  (M(L  1887),  06  Md.  590. 

8  2  Jarman  on  Wills,  51, 52 ;  Walcot  v.  Botfleld.  Kay,  884 ;  Winne 
V.  Fletcher,  24  Beav.  430 ;  Dunne  v.  Danne,  3  Smale  dk  G.  22 ;  Atten- 
borough  V.  Thompson,  2  Hurl.  A  N.  569. 

4  Hosreboom  v.  Hall,  24  Wend.  146 ;  Jackson  v.  Wight,  8  Wend.  109. 
As  to  what  may  constitute  personal  residence  sufflcleut  to  sustain 
the  devise  in  England,  where  such  a  condition  Is  valid,  see  Astley  t>. 
Essex,  Law  R.  18  £q.  2»5 ;  Wilkinson  v.  Wilkinson,  Law  R.  12  Eq. 


604  :  Dunne  v.  Dunne,  7  De  Gex,  M.  <ft  G.  207 ;  Woods  v.  Townley,  il 
Hare,  814 ;  Wynne  v.  Fletcher,  ^4  Beav.  430 ;  Walcot  v.  Botfleld,  Kay, 
5^  ;  Doe  V.  Hawke,  2  East,  481 ;  MItchel  v.  Reynolds,  1  P.  Wms.  181 ; 


Doe  V.  Steward,  1  Ad.  <&  E.  800. 
6   Warner  v.  Moir,  25  Ch.  Div.  605. 

§  240.    Of  snperstitioiui  conditions. — A  condition  that 
the  beneficiary,  an  infant,  be  educated  in  some  Roman 
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Catholic  female  seminary,  and  reared  as  a  Boman  Cath- 
olic in  the  communion  and  faith  of  her  deceased  father, 
with  a  gift  over  in  case  the  condition  be  not  complied 
with,  has  been  sustained,  the  court  saying  that  such 
a  condition  is  nei;;her  uncertain,  *  Impossible,  against 
public  policy,  nor  unconstitutional.^  A  devise  may  be 
conditional  upon  the  devisee  withdrawing  from  the 
priesthood  of  a  specified  church,  or  from  a  society  con- 
nected therewith,  or  upon  his  refraining  from  forming 
any  such  connection.  "Whatever  may  be  thought  of 
the  opinions  of  tho  testator,  or  his  prejudices,  the  law 
recognizes  his  right  to  make  the  enjoyment  of  his  bounty 
dependent  upon  the  condition  attached  to  this  case.'" 
So  wliere  It  was  provided  that  in  the  event  of  the  tes- 
tator's daughter  taking  the  veil,  she  should  forfeit  all 
claim  to  the  bequest  made  her  in  the  will,  the  condition 
was  sustained  as  valid.'  And  where  a  testator  left  one 
third  of  his  estate  to  trustees,  to  pay  the  income  to  his 
grandson  upon  the  express  condition  that  he  should 
renounce  the  priesthood,  the  validity  of  the  condition 
was  not  questioned.^ 

1  Magee  v.  O'Neill,  19  S.  C.  170,  cited  In  note  to  Barnum  v.  Mayor 
of  Baltimore,  4  Am.  Prob.  Rep.  o05. 

2  Barnum  v.  Mayor  of  Baltimore,  62  Md.  275;  S.  C.  4  Am.  Prob. 
Bep.  291, 29S,  citing,  5litchell  v.  Mitchell,  17  Md.  405;  VlOal  v.  Girard,  2 
How.  127, 199 ;  Ex  parte  Dlc&son,  1  Sim.  N.  S.  37. 

8    Ex  parte  Dickson,  1  Sim.  N.  S.  37. 

4  Rpencer  v.  See,  5  Bedf.  442.  See  4  Am.  Prob.  Bep.  305,  note  to 
Barnum  v.  Mayor  of  Baltimore,  G2  Md.  275. 

g  241.  Sundry  other  conditions.— If  a  will  contain  a 
gift  to  an  executor  or  trustee  eo  nomine^  his  qualifying 
and  acting  is  an  implied  condition  precedent  to  the 
gift;*  but  if  the  devise  or  legacy  to  the  trustee  or  ex- 
ecutor be  given  through  personal  regard  or  respect  or 
kinship,  and  not  to  him  in  his  official  capacity,  there 
is  no  implied  condition.^  Any  condition  annexed  to  a 
bequest  tending  to  separate  husband  and  wife  is  void.'. 
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-Thus,  a  condition  against  cohabiting  with  one's  wife, 
or  supporting  her,  is  void,  and  the  devisee  will  take  free 
from  the  condition.^  A  condition  for  the  good  behavior 
of  the  devisee,  if  intelligible,  will  be  sustained.^  Charges 
upon  legacies  and  devises  for  the  support  of  the  testa- 
tor's children  and  widow,  or  other  persons,  are  valid  as 
a  matter  of  course.'  By  accepting  a  devise  conditioned 
upon  maintaining  a  person  during  the  continuance  of 
the  estate,  the  devisee  becomes  bound  to  perform  the 
condition,  whether  the  income  thereof  is  sufficient  to 
support  the  person  or  not/  A  testator  may  make  his 
gifts  conditional  upon  the  devisees  actively  assisting  to 
defeat  a  lawsuit  pending  against  him,  and  may  require 
that  they  shall  prove  to  the  executor's  satisfaction  that 
they  have  rendered  such  assistance.^  In  a  modern 
English  case,  a  condition  that  a  devisee  in  fee  shall 
assume  the  name  of  ^^  Jones,"  with  a  gift  over  upon  re- 
fusal or  neglect  to  comply  therewith  within  a  year,  has 
been  held  void.*  When  the  donee  Is  required  to  assume 
a  new  name,  it  is  not,  unless  the  will  so*require,  neces- 
sary to  procure  an  act  of  legislature.^<^  It  is  sufficient 
that  he  assume  it  by  his  own  act.'^  In  South  Carolina, 
a  devise  to  one  and  the  heirs  of  his  body  has  been  held 
conditional  upon  the  devisee  having  issue.^^  Where  a 
testatrix,  living  in  the  family  of  the  devisees,  wrote  iu 
her  will,  **  loath  to  offend  by  the  word  *  pay '  the  feel- 
ings of  my  friends,  whose  kindness  has  been  long  con- 
tinued," and  bequeathed  them  a  certain  parcel  of  land, 
it  was  decided  that  the  words  quoted  rendered  the  de- 
vise conditional,  and  that  a  suit  by  the  devisees  against 
the  testatrix  for  board  worked  a  forfeiture  thereof."  A 
condition  to  keep  a  house  in  repair  includes  rebuilding 
within  a  reasonable  time  after  a  fire.^^  A  devise  to  one 
**  when  he  returns  "  is  conditional,  and  the  heir  is  en- 
titled to  hold  until  the  return  of  the  d^rvisee.^    A  con- 
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dition  against  giving,  paying,  or  lending  any  of  tlio 
property  to  the  devisee's  father,  refers  to  a  voluntary 
gift,  and  does  not  prevent  the  father  from  taking  under 
the  statute  of  distribution  upon  the  death  of  his  son.^^ 
A  bequest  "  in  consideration  of  being  taken  good  care 
of  and  being  well  treated  during  the  remainder  of  my 
life,"  is  not  a  gift  upon  condition  or  contingency,  upon 
which  the  validiiy  of  the  disposition  shall  depend,  but 
only  a  statement  of  the  motive  inducing  the  testator  to 
make  it;  and  failure  of  the  consideration,  harshness, 
and  cruelty,  cannot  defeat  the  bequest  without  a  can- 
celing or  revocation  by  the  testator." 

1  Billlngslea  v,  Moore,  14  Qa.  873 ;  Read  v.  Devaynes,  2  Cox,  T^ ; 
Stackpoole  v,  Howell,  13  Ves.  417 ;  Cockerell  v.  Barber,  2  Buss,  c ..). 
Cf.  Jewls  V.  Lawrence,  Law  B.  8  £q»  345. 

2  Bubb  V.  Yelverton,  Law  R.  13  Eq.  131 ;  Cockerell  v.  Barber,  2 
Buss.  599 ;  In  re  Denby,  3  De  Gcx,  F.  &  J.  £;:0 :  Burgess  v.  Burgess,  1 
Colly.  C.  C.  337 ;  Dix  v.  Reed,  1  Sim.  <ft  St.  2G7,  '*  to  my  cousin  A."  Cf. 
Kirkland  v.  Narramore,  103  Ma»s.  31. 

3  Conrad  v.  Long,  33  Mich.  73  ;  Wren  v.  Bradley,  2  De  Gex  &  S. 
40 ;  Tenna:it  v.  Br:*ie,  Toth.  141 ;  Brown  v.  Peck,  1  Eden,  UO.  A 
bequest  ol  tho  income  of  a  fund  to  a  woman  so  long  as  she  shoull 
continue  the  wife  of  A,  with  a  provision  that  If  she  were  left  a  widow, 
or  for  any  causa  should  cease  to  be  the  wife  of  A,  she  should  take  the 
principal,  was  considered  valid ;  Thayer  t>.  i3pear,  58  Vt.  327. 

.    4   In  re  Potter,  3  Bemarest,  108. 

6   West  V.  Moore,  S7  Miss.  114. 

6  Beekman »».  Hudson,  20  "Wend.  63 ;  Crandallv.Hoysradtjl  Sand. 
Ch.  40 ;  Marwick  v,  Andrews,  25  Me.  525. 

7  2  Bedfleld  on  Wills,  300, 801,  citing.  Smith  v.  Jewett,  40  N.  H.  5^:0 ; 
Pickering  v.  Pickering,  6  N.  H.  120;  veazey  v.  Whltehouse,  10  N,  H. 
409. 

8  Cannon  v.  Apperson,  14  Lea,  553. 

0   Musgrave  v.  Erooke,  26  Ch.  Dlv.  792, 

10  Barlow  v.  Bateman,  3  P.  Wms.  65.  O/.  Taylor  r.  Mason,  9  Wheat 
325. 

11  2  Bedfleld  on  Wills,  298 ;  Davies  v.  Lowndes,  2  Scott,  71 ;  Doe  v. 
Yates,  5  Barn.  A  Aid.  544.  See,  however,  Barlow  v.  Bateman,  2  B. 
J».  a  Toml.  272. 

12  Thomas  v.  Benton,  4  Desaus.  Eq.  17. 

13  Hapgood  V,  Houghton,  22  Pick.  480. 

14  Tilden  v,  Tllden,  13  Gray,  103. 

15  Dean  V.  Little,  IN.  J.  L.  152. 

16  In  re  Homan,  37  Hun,  25a 

17  Martin  v.  Martin,  131  Mass.  547,  643,  cithig,  Damon  v,  Damon.  8 
Allen,  192 ;  Colwell  v.  Alger,  5  Gray,  67. 

Bkach  Wii.ls.-^37. 
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CHAPTER  XX. 

OF     CBABOBS     FOU     THE     PAYMSKT     OF     DISBTS    AND 

LEaACIES. 

{  2-:Z.  ThepcxBonal  estate  primarily  liable. 

i  2'JX  The  same  snbjoct  contlnuocL 

1  2-1 L  Tbe  pTcsnmption  from  the  inadequacy  of  the  personalty. 
S  2^Sl  The  eil'cct  of  a.  diruction  for  the  payment  of  debts. 

i  24&.  The  eHect  of  a  direction  to  ezecators  to  pay  debts  and  legacies. 

{  2C  The  elToct  of  blending  realty  with  personalty. 

S  Z43.  The  effect  of  a  blended  residuary  bequest. 

2  243.  Of  charges  on  lands  specifically  devised. 
2  2oOl  BxoneratJon  of  personalty. 

I  2oL  Of  debts  secured  by  mortgro^re — The  common-Iaw  rule. 

1  252.  The  rule  subject  to  expressions  of  a  contrary  Intent. 
S  2S3L  E^Ksc^ptions  to  the  foregoing  rule. 

2  254.  The  rule  abolished  by  modern  legislation. 

1  2m.  Whether  a  charge  Is  upon  land  or  upon  the  devisee. 

2  250.  The  same  subject  continued. 
2  257.  Of  limitations  upon  charges. 
2  258.  Charges  follow  the  land. 

g  242.  Tha  peraoiiAl  estate  primarily  UaUe.— If  a  di- 
rection for  the  payment  of  debts  can  be  fairly  con- 
strued to  refer  to  personalty,  it  will  not  be  deemed  to 
have  reference  to  realty.^  A  bequest  of  the  interest 
on  a  hundred  dollars,  **  the  principal  to  remain  secured 
in  real  estate,*'  does  not  constitute  such  a  charge  upon 
the  testator's  realty  as  will  save  the  bequest  from  abate- 
ment upon  a  deficiency  of  the  personal  estate.-  Where 
the  income  of  the  real  and  personal  estate  is  given  to 
the  widow  for  life,  although  a  power  be  given  to  the  ex- 
ecutors to  sell  any  part  of  the  realty  at  their  discretion, 
taxes  on  the  real  estate  are  to  be  paid  out  of  the  per- 
sonalty, and  no  part  of  the  real  estate  can  be  sold 
therefor.'  A  provision  that  a  person  shall  have  a  sup- 
port **out  of^^  land  constitutes  a  charge  upon  the  in- 
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come  only,  and  not  upon  the  land  itself.^  But  if  the 
body  of  the  realty  be  once  clearly  charged  with  the  pay- 
ment of  legacies,  subsequent  words  will  not  be  lightly 
construed  to  limit  the  charge  to  the  income  merely.^  It 
is  held  in  Pennsylvania,  that  a  direction,  coupled  with 
a  devise  of  a  farm,  to  pay  one  third  of  the  grain  raised 
thereon  to  the  testator's  widow  duiing  her  life,  consti- 
tutes a  charge  upon  the  farm  itself.' 

1  Adams  V.  Brackett,  6  "S/let  280. 

2  Bam  bo  v.  Kumer,  4  Del.  Cb.  9. 

3  Cadmus  v.  Combes,  87  N.  J.  Eq.  264. 

4  Gray  v.  West,  93  N.  C  442 ;  83  Am.  Rep.  462 ;  Mlsenheimer  v.  Sif- 
ford,  H  N.  C.  &I2. 

6  Pearson  w.  Helliwell,  Ijaw  R.  18  Eq.  411 ;  Phillips  v.  Gutterldge, 
3  De  0»JC  <&  8. 332 :  lu  re  Hodgre's  Tidsts,  Law  K.  U  Eq.  41U. 

6   Springer's  Appeal,  111  Pa.  St  228. 

§  248.  The  same  snbject  continned. — Doubtful  expres- 
sions are  not  permitted  to  exempt  the  testator's  per- 
sonal property  from  the  payment  of  debts  and  legacies. 
In  order  to  charge  them  upon  the  real  estate,  it  must 
clearly  appear  from  the  language  of  the  will  that  the 
testator  so  intended.^  Nevertheless,  it  is  sufficient  if 
such  a  purpose  be  gathered  from  the  words  of  the  will 
by  necessary  inference ;  it  is  not  requisite  that  it  be 
stated  in  express  terms.'  Where  a  legacy  directed  to 
be  paid  from  the  income  of  personalty  was  afterwards 
alluded  to  in  a  provision  that  the  legacies  should  be 
paid  from  the  proceeds  of  land,  it  constituted  a  charge 
upon  the  land  as  well."  Again,  where  a  testator  di- 
rected the  payment  of  his  debts  as  soon  as  possible 
from  any  money  he  might  die  possessed  of,  and  then 
si)ecifically  bequea^ed  his  personalty,  it  was  decided 
that  the  debts  were  payable  from  the  undevised  realty.* 
But  under  a  distinct  provision  for  a  division  of  a  fund, 
and  for  a  certain  charge  upon  it,  the  land  is  in  no  way 
afifected  or  charged.^    "  The  cases  are  very  numerous," 
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says  Mr.  Redfielt',*  "where  the  terms  used  have  been 
held  sufficient  to  charge  the  payment  of  legacies  upon 
real  estate ;  but  it  would  scarcely  be  useful  to  occupy 
time  and  space  in  repeating  them  here,  as  they  would 
not  govern  other  cases  not  entirely  similar.'* 

1  Kllpatrlck  v.  Rogers,  7  Ired.  Eg.  44 :  Tracy  v.  Tracy,  15  Barb. 
503 ;  Seaver  v.  Lewis,  14  Mass.  83 ;  Wright's  Appeal,  12  Pa.  St.  25d : 
Canfield  v.  Bostwick,  21  Conn.  550 ;  Cornish  v.  Wlllson,  6  Gill,  299 ; 
Knightley  v,  Knightley,  2  Yes.  Jr.  828 ;  Davis  v.  Gardiner,  2  P.  VVma. 
187. 

2  Bngbee  v.  Sargent,  27  Me.  338 ;  Ion  v.  Ashton,  8  Week.  R.  373 ; 
S.  C.  6  Jur.  N.  S.  879 ;  Portarlington  v.  Darner,  10  Jur.  £^.  S.  54. 

3  TIchenor  v.  Tichenor,  41  N.  J.  Eq.  39. 

4  Douglass  v.  Baber,  15  Lea,  651. 

5  French  v.  Mastin,  19  Mo.  App.  614. 

6  2  Redfield  on  Wills,  208. 

i  244.  The  presumption  from  the  inadequacy  of  the  per- 
sonalty.— An  intention  to  charge  legacies  upon  the  laud 
may  be  under  certain  circumstances  presumed  from 
the  fact  that  the  personal  estate  was  known  by  the  tes- 
tator to  be  inadequate  for  the  payment  of  the  legacies. 
Thus,  where  a  testator  made  his  will  one  day  before  his 
death,  bequeathing  two  legacies  which  his  personal 
estate  was  not  sufficient  to  pay,  it  was  deemed  to  indi- 
cate an  intention  that  they  should  be  charged  upon  the 
realty.^  So  where  an  executrix  appointed  one  son  ex- 
ecutor and  gave  him  all  her  property,  he  to  pay  her 
debts  and  the. college  expenses  of  another  sou  for 
wliom  she  made  no  provision,  and  the  personal  estate 
amounted  to  no  more  than  twenty  dollars,  but  the  real 
estate  to  some  fifteen  hundred,  the  court  decided  that 
the  provision  in  favor  of  the  second  son  should  consti- 
tute a  charge  upon  the  realty.'  And  even  where  at  the 
time  the  will  was  made  the  personal  estate  was  sufficient 
to  pay  a  legacy  to  the  testator's  son,  but  at  the  time 
of  the  testator's  death  liis  })roperty  had  so  changed  that 
the  legacy  could  not  bo  paid  except  from  the  realty,  it 


437  CHARGES  FOR  DEBTS  AND  LEGACIES.  2  ^^ 

was  held  that,  as  the  will  taken  as  a  whole  dearly 
showed  an  intent  that  the  legacy  should  be  paid  in  any 
event,  it  should  constitute  a  charge  upon  the  land.' 
But  in  New  Jersey,  it  is  not  sufficient  to  show  an  inten- 
tion to  charge  legacies  on  lands  undisposed  of,  tliat  the 
testator^s  estate  was  known  by  him  to  be  inadequate  to 
pay  the  legacies ;  that  he  requested  his  executors  at  the 
beginning  "  to  carry  out  the  provisions  of  the  will  as 
executors;''  that  he  directed  his  homestead  and  the 
furniture  therein  to  be  left  undisturbed  during  the  lire 
of  a  certain  beneficiary;  that  nearly  all  the  legacies 
were  to  charitable  uses ;  and  that  there  was  no  residuary 
clause.^  The  fact  that  the  executor  has  wasted  the  per- 
sonal estate  will  give  legatees  no  claim  upon  the  lands 
devised  to  him.^  It  has  even  been  said,  that  where  leg- 
acies are  charged  upon  the  realty  in  case  the  personal 
estate  prove  insuificient,  and  the  latter  does  prove  in- 
sufficient through  the  wastefulness  of  the  executor,  the 
lep^atces  will  liave  no  lien  upon  the  realty.^  But  when 
a  legacy  is  charged  upon  the  realty,  the  fact  that  the 
legatee  accepted  the  e±ecutor's  note  in  payment,  giving 
a  receipt  in  full,  will  not  estop  him  from  resorting  to 
the  land  after  Judgment  upon  the  note  and  return  of 
execution  unsatisfied.^ 

1  McOom  V,  McCJorn,  100  2ff.  Y.  51L 

2  Thayer  v.  FInncffan,  13^  jIcjo.  Ci 

3  Scott  V,  Stebblns,  91 N.  Y.  C05. 

4  Taylor  v.  Taylor,  33  2;.  J.  Eq.  01. 

5  Wilkes  V.  Ilarpcr,  1 N.  Y.  533 ;  Sims  v,  Sims,  2  Stockt.  Ch.  158. 

6  Bichardaon  v.  Morton,  Law  II.  13  Eq.  123. 

7  Shank  v.  Arrowsmlth,  1  Stockt.  Ch.  S14 ;  Terhune  v.  Colton,  2 
Stockt.  Ch.  21. 

i  245.  The  eiflbct  of  a  direotion  for  the  payment  of  debts. 
— A  direction  by  the  testator  that  his  debts  shall  be  paid, 
charges  ail  his  real  estate  therewith.^  Where  a  testator 
directs  his  debts  and  legacies  to  be  first  paid,  and  then 


i  245  CHABOES  FOR  DEBTS  AND  liEGACIES.  438 

devises  real  estate,  or  where  he  devises  the  remainder 
of  his  estate,  real  and  personal,  after  payment  of  debts 
and  legacies,  or  devises  real  estate  after  payment  of 
debts  and  le£;acias,  it  has  been  held  that  the  real  estate 
was  charged  not  only  with  the  debts,  bnt  with  the  leg- 
acies also.'  So,  too,  where  the  devisee  of  real  estdto 
is  appointed  executor,  and  is  expressly  directed  to  pay 
debts  and  legacies,  a  charge  ax>on  the  realty  will  bo 
created ;  *  but  a  direction  that  they  be  paid  by  his  ex- 
ecutors charges  only  the  real  estate,  if  any,  devised  to 
them.*  **  A^ter  payment  of  debts  '*  means  that  until  the 
testator's  debts  be  paid  he  gives  nothing ;  that  every- 
thing he  has  shall  be  subject  to  his  debts.  ^To  give 
these  words  any  effect  they  must  charge  the  real  es- 
tate."^ But  an  exception  obtains  wliere  the  direction 
that  the  debts  shall  bo  paid  is  coupled  with  a  direction 
that  they  are  to  be  paid  by  the  executor,  in  wliich  caso 
it  is  assumed  that  the  intention  was  that  they  should 
be  paid  only  out  of  the  property  which  passes  to  the 
executor.^  *'  In  a  few  cases,''  says  Mr.  Hawkins,^  **  a 
general  direction  to  pay  debts,  followed  by  a  specific 
appropriation  of  particular  estates  for  the  payment,  has 
been  held  not  to  create  a  charge  on  the  real  estate  not 
specifically  appropriated ;  but  the  doctrine  of  these  cases 
is  doubtful."  Where  a  residuary  legatee  was  charged 
in  the  will  with  the  payment  of  debts,  and  by  a  codicil 
a  piece  of  land  was  left  to  him  to  sell,  and  to  devote  the 
proceeds,  first,  to  the  payment  of  the  debts,  and  to  pay 
whatever  might  remain  to  the  testator's  heirs,  it  was 
deemed  a  release  of  the  charge  ux>on  him  for  the  pay- 
ment of  debts  in  his  capacity  of  residuary  legatee.' 
Where  the  words  of  the  will  were,  "after  payment  of 
ail  my  just  debts,  one  half  of  my  entire  personal  prop- 
erty," etc.,  they  were  held  to  create  a  special  charge 
upon  the  personalty.* 
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1  Hawkins  on  Wills,  282 ;  Shallcross  v,  Plnden,  3  Ves.  737 ;  CUf* 
ford  V.  Lewis,  0  Madd.  sa.   But  see  timitti  v.  Boper,  32  Hun,  46. 

2  Reynolds  v.  Reynolds^  IB  N.  Y.  257, 259,  citing,  Newman  v.  John* 
son,  I  V«jrn.  45 ;  Harris  v.  ingledew,  3  P.  Wms.  91 ;  Trott  v.  Vernon, 
2  Vern.  708;  Kentish  v.  Kentish,  3  Bro.  C.  C.  257;  Shallcross  v.  Fin- 
den,  8  Ves.  739 ;  Tompkins  v.  Tompkins,  Prec.  Ch.  897;  Williams  t». 
Chitty,  3  Ves.  545 ;  Hassel  v.  Hassel,  2  Dick.  627 ;  Brudenell  v.  Bough- 
ton,  2  Atk.  2H8  ;  Bench  v.  Biles,  4  Madd.  187. 

3  Reynolds  v.  Reynold8fc.l6  N.  Y.  257, 250,  citing,  Henwell  v.  Whlt- 
ak«r,.3  iiU88.<343 ;  Doe; v.  Pratt,  6  Ad.  <&  E.  180 ;  Alcock  v.  Bparhawk, 
2  Vern.  228 ;  Dover  v.  Gregory,  10  Sim.  393. 

4  Hawkins  on  Wills,  282 :  Gaw  v.  Hnffknan.  12  Gratt.  683 ;  Keeling 
V,  Brown,  5  Ves.  359 ;  Powell  v.  Robins,  7  Ves.  209. 

5  Shallcross  v.  Flnden,  3  Ves.  738. 

6  Cook  V.  Dawson,  29  Beay.  128. 

7  Hawkins  on  Wills,  284,  citing,  Iliomas «.  Bretnell,  2  Ves.  Sr.  818 ; 
Palmer  v.  Grayes,  1  Keen,  545. 

8  Holton's  Estate,  104  Pa.  St  369. 

9  Maybury V.Grady, 67 Ala.  147. 

{  846.  The  effi»ot  of  a  direction  to  ezeoators  to  pay  debts 
and  legaoiee. — It  was  at  one  time  doabted  whether  a 
direction  that  debts  be  paid  by  the  executors  would 
charge  more  than  the  personal  estate,  but  it  is  now 
established  that  such  a  direction  prima  facie  constitutes 
a  charge  upon  all  the  property  devised  to  them  jointly 
by  the  will,  whether  real  or  personal ;  ^  and  whether 
the  realty  be  given  them  as  trustees  or  beneficially.' 
In  a  modem  English  case,  it  was  held  that  a  direction 
to  executors  to  pay  debts,  together  with  a  devise  whicl: 
conferred  upon  them  the  whole  legal  fee  as  joint  ten- 
ants, although  they  took  unequal  beneficial  interests 
thereunder,  operated  to  charge  the  real  estate  with  the 
debts.*  But  if  there  are  several  executors,  a  direction 
to  them  to  pay  debts  does  not  charge  lands  devised  to 
one  of  them  only.^  It  has  been  said  that  a  direction  to 
executors  to  pay  legacies  would  constitute  a  charge 
upon  the  lands  devised  to  them,  either  beneficially  or 
as  trustees,  as  in  the  case  of  a  direction  to  pay  debts." 
But  Mr.  Hawkins  doubts  the  soundness  of  this  exten- 
sion of  the  rule.'  There  is  a  case,  however,  in  which 
the  larger  part  of  the  realty  was  devised  absolutely  tO 
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the  testator^s  widow,  the  sole  executrix,  and  a  small 
part  to  her  for  life  only  with  remainder  over,  M'here  it 
was  Jtield  that  the  whole  interest  taken  by  her  under  the 
will,  including  the  life  estate,  was  subject  to  the  charge.' 
But  It  has  been  held  that  the  mere  fact  of  devising  the 
real  estate  to  the  executor,  either  wholly  or  in  part, 
without  an  express  direction  to  him  to  pay  legacies,  and 
without  any  condition  that  he  shall  pay  them,  is  not 
sufficient  to  charge  them  upon  the  realty  in  his  hands ;  ^ 
although  in  such  cases,  where  the  personalty  is  mani- 
festly insufficient  to  pay  the  debts  and  legacies,  and  the 
real  estate  is  given  to  the  executor,  very  slight  circum- 
stances will  be  laid  hold  of  by  the  courts  to  raise  an  im- 
plied or  equitable  charge  upon  the  realty .•  Where  a  will 
directs  the  payment  by  the  executors  of  testamentary 
charges  and  expenses,  charges  incurred  for  legal  serv- 
ice3  rendered  the  executors  in  proceedings  for  the  revo- 
cation of  probate  are  a  lien  upon  the  corpus  ot  the  estate.'^^ 

1  Hawkins  on  Wills,  284,  citing,  Henwell  v.  Whltaker,  3  Btns. 
843 :  Dover  v.  Gregory,  10  Sim.  8.»3 ;  Harris  v.  Watklns,  Kay,  438. 

2  '  Hawkins  on  Wills.  2S4  ;  Dover  v.  Gregory,  10  Sim.  803 ;  Dormay 
V.  Borrodaile,  10  Beav.  20:! ;  Hartland  v.  Hurrell,  27  Beav.  204 ;  Rotn 
son  v.  Jardine,  22  Grant  U.  C.  420. 

3  In  re  Tanqueray,  20  Ch.  Div.  465. 

4  Hawkiiis  on*  Wills,  2» p  Warren  v.  Daviea,  2  Kylne  ifk  K;49«»  Cf. 
Symons  i>.  James,  2  Younge  <fe  C.  Ch.  301,  where  the  devise  waa  to 
trustees  for  the  use  of  two  of  the  executors ;  Wasse  v.  HesUogton,  3 
Mylne  <&  K.  495. 

5  Sword's  Hawkins,  28fiL  citing.  Thayer  v.  FInnegan,  134  "Mosh,  «2 ; 
Prostou  V.  Preston,  2  Jur.  N.  S.  1040 ;  Alcock  v.  Sparhawk,  2  Veni.  £:a. 

fi  Hawkins  on  Wills,  286,  citing,  Parker  v.  Pearnley,  2  Stoi.  *  St 
602.    But  see  Brown  v.  Knapp,  79  K.  Y.  136,  and  cases  cited. 

7  Harris  v.  Watklns,  Kay,  438,  cited  by  Hawkins  on  Wills,  286. 

8  2  Bedfield  on  Wills,  203 ;  Stevens  v.  Gregg,  10  Gill  <&  J.  143. 

9  2  Bedfield  on  Wills,  200 ;  Harris  v.  Fly,  7  Paige,  421 ;  Luckett  v. 
White,  10G111AJ.4S0. 

10   Wolfe  V.  Wolfe,  2  Demarest,  30t>. 

i  247.  The  efEdct  of  blending  realty  with  personalty. — 
Real  estate  may  be  charged  with  the  payment  of  debts 
and  legacies  by  being  blended  with  the  personalty," 


441  CnARG£8  FOn  DEBTS  AND  LEaACIES.  J  S47 

An  authority  conferred  upon  the  executors  to  sell  any 
and  all  the  realty  for  the  benefit  of  the  legatees  is  an 
equitable  conversion  of  the  lands,  and  charges  them 
with  the  legacies.'  If  the  real  estate  be  directed  to  be 
sold,  and  the  proceeds  be  given,  together  with  the  per- 
sonal estate,  for  tlie  payment  of  dabts,  legacies,  aad 
annuities,  the  two  species  of  property  are  liable  to  the 
charges  pari  poMU  in  proportion  to  their  respective 
value."  Where  a  testator  by  lils  will  directs  his  real 
and  personal  estate  to  be  sold  and  converted  into  a 
common  fund,  charging  the  fund  with  the  payment  of 
debts  and  legacies,  it  has  been  held  that  the  charge  is 
not  primarily  upon  that  part  of  the  fund  arising  from 
the  personalty,  but  that  the  portion  arising  from  each 
is  charged  proportionally.^  So,  also,  a  direction  that 
real  estate  be  sold,  and  that  the  proceeds  shall  form  or 
be  considered  part  of  the  residuary  personal  estate  of 
the  testator,  will  subject  the  real  estate  to  all  charges 
affecting  the  personal,^  and  they  will  each  bear  the 
liability  proportionally .<  But  if  the  two  kinds  of  prop- 
erty be  given  together,  subject  to  charges,  witliout  a 
dix^iop  that  the  realty  be  sold,  the  personal  estate  will 
remain  primarily  liable.'  If  realty  and  personalty^ both 
be  charged  with  the  payment  of  legacies,  the  former  is 
merely  subsidiary  to  the  latter,  and  cannot  be  resorted 
to  until  the  personalty  is  exhausted;*  and  the  mere 
fact  that  a  mixed  fund  of  real  and  personal  estate  is  de- 
vised and  bequeathed  to  the  executor  is  not  of  itself 
sufficient  to  charge  legacies  upon  the  real  estate.* 

1  Tracy  v.  Tracy,  15  Barb.  603 ;  Allan  v.  Gtott,  Law  R.  7  Ch.  433,  and 
cases  there  reviewed  ;  Qulmby  v.  Frost,  61  Me.  77. 

2  Brink  v,  Asterson,  4  Demarest,  524. 

8  Hawkins  on  Wills,  290 ;  Turner  v.  Turner,  57  Miss.  773 ;  Ivoborts 
tr.  Walker,  1  Buss.  <&  M.  751. 

4  Reynolds  v.  Reynolds,  16  N.  Y.  257,  261,  citing,  Roberts  i'. 
Walker,  1  Russ.  A  M.  7oJ :  Kidney  v.  CousamaUor,  I  Vc*^.  Jr.  4^3; 
Salt  V.  Cbattuwuy,  3  Beav.  570 ;  Btocker  v.  Harl^lu,  3  I>eav.  47J. 
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Larcher,  a De  bet  'ai.iis;  Field  v.  PIclcatt,' 28 Beav.  ««g. 
LtuDiiiihBoH.aDeaei,  M.  AQ.11B. 
whlnBOa  Wills,  311;  BaughConcBoagtatoo,lB.L.aw.<l 


7,  SBi ;  Nrneo  «.  Oretton,  i 

i  B4S.  The  tOM  of  a  blradMl  TMlduir  baquMt.— The 
question  whelher  real  eauce  is  charged  ia  one  ot  Inten- 
tion, and  no  presumption  of  such  an  iiit«ntion  aiines 
from  a  gift  of  real  and  personal  property  by  the  same 
clause  of  the  will.'  Bui  if  legacies  be  given  generally, 
and  afterwards  the  residue  ot  the  real  and  personal 
estate  be  given  In  one  mass,  the  legacies  ooostitnte  a 
charge  npon  the  whole  residuary  estate,  real  as  well  as 
pensonal.'  This  rule  applies,  although  there  be  a  speclflo 
devise  of  part  of  the  real  estate  intervening  between  the 
gift  of  the  legacies  and  the  residuary  clause.*  It  has 
been  said,  however,  in  PeDDsylvania,  that  the  blending 
of  realty  and  personalty  in  the  residuary  clanse,  whereby 
the  debts  are  charged  upon  the  realty,  may  be  acircum- 
stance  iudlostlve  of  an  latentlon  to  exempt  the  person- 
alty as  the  primary  fund  for  their  payment;  but  that 
ot  itself,  it  is  insufficient  to  eHlect  tt»t  result.*  And  In 
Wost  Vii^nia,  it  would  seem  that  a  charge  upon  realty 
will  bo  deemed  to  have  been  created  by  such  blended 
residuary  bequest  only  in  the  event  of  the  personalty 
proving  inadequate  tor  the  payment  ot  the  legacies.* 

t   Bernoldaii.  BerDoldi,  ISN.  Y.tn,ja. 

5    CookP.LannlngpMN.  J.Eq, 

SwuniW  HnwUlnrS 

ilT.M  Mlu.  139;  Rce 
I.  Cb.342;  Tbayer  <>. 


TwS'i-SiH'J'A? 

Wileoxhl- .,_ 

B1  Pa.  8U  Ws;  WerW'  Apiw»l,«n 
Pa.  Bl.iH:  I*«l» , p.  Darting,  m  H 

«  'stebbiDai  U  s'.  V.  UK ;  IJo'rt  l  . 
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Pomeroy,  86  Barb.  847 ;  Corwine  v.  Corwlne,  ft  Oreen,  C.  E.  579 ;  Wain 
V.  Emley,  26  N.  J.  Eq.  243 :  Johnson  v.  Poulson,  32  N,  J.  Eq.  390.  The 
rule  Is  adopted  in  a  modified  form  In  Johnson  v,  Farreli,  (Vl  N.  C.  2GG ; 
Bynum  v.  Mill,  71  N.  G.  Sift.  Contra,  Gridley  v.  Andrews,  8  Conn.  1 ; 
Lupton  V.  Lupton,  2  Johns.  Ch.  6U;  Myers  v.  Eddy,  47  Barb.  264 : 
l^aurens  v.  Read,  14  Rich.  Eq.  245 :  Van  Winkle  v.  Van  Houten,  2 
Oreen  Ch.  172 ;  Dey  v.  Dey,  4  Greene.  C.  E.  137.  In  the  last  three 
cases  named,  held,  that  such  a  blended  gilt  is  not  of  itself  sufficient 
to  charse  the  realty ;  bat  may  have  that  effect  when  combined  with 
other  circumstances.  Cf.  McIiOughlin  v.  McLoughiln,  30  Barb.  4''>.) : 
Tracy  v.  Tracy,  15  Barb.  fi03;  Guelich  v,  Clark,  3  Thomp.  &  C.  815; 
Forster  v.  Civell,  20  Han,  282 :  Manson  v,  Manson,  8  Abb.  N.  C.  1?3 ; 
Hart  V.  Williams,  77  N.  O.  426.  See,  also,  the  learned  note  of  the 
American  editors  of  Hawkins  on  Wills  (2d  Ana.  ed.),  294. 

3  Hawkins  on  Wills,  296:  Francis  v.  Clemow,  Kay,  435,  437 ; 
Wheeler  v.  Howell,  3  Kay  A  J.  198 ;  Bench  v.  Biles,  4  Madd.  187. 

4  Crone^s  Appeal,  108  Pa.  St  571. 

5  Thomas  V.  Rector,  23  W.Va.  26. 

2  849.  Of  oharges  on  lands  specifically  devised. — Where 
the  realty  is  specifically  devised,  doubtful  word^  will 
not  be  construed  to  exonerate  the  personalty  from  pay- 
ment of  debts  and  legacies.^  Accordingly,  a  charge  of 
legacies  on  the  real  estate,  or  all  the  real  estate  of  the 
testator,  does  not  prima  fade  charge  lands  specifically 
devised.'  Thus,  where  the  testator  wrote,  **I  charge 
and  encumber  all  my  estates  of  every  description  with 
the  following  legacies,*'  although  the  executors  and 
legatees  were  empowered  to  distrain  any  part  of  the  es- 
tate for  interest  on  the  legacies,  it  was  held  that  the 
specific  devises  were  not  charged.*  But  by  way  of  ex- 
ception to  this  general  doctrine,  it  has  been  held  that  if 
the  testator  charge  his  real  estate  with  debts  and  legacieSf 
inasmuch  as  the  debts  are  a  charge  on  lands  specifically 
devised,  the  legacies  also  are  charged  upon  specific 
devises.' 

1  Arnold  v.  Dean,  61  Tex.  249. 

2  Hawkins  on  Wills,  296 ;  Spongv.  Spong,  3BIigh  N.  8. 84 ;  Conron 
V.  Conron,  7  H.  L.  Cas.  Ifia. 

8   Conron  v,  Conron,  7  H.  L.  Cas.  168. 

4   Hawkins  on  Wills,  297 ;  Maskell  v.  Farrlngton,  1 N.  B.  87. 

§  250.  Exoneration  of  personalty.  —  '*  The  charging  the 
real 'estate  ever  so  anxiously  for  payment  of  debts  is 
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not  of  itself  safflcient  to  exempt  the  personal  estate.'*  ^ 
In  order  that  the  personal  estate  may  be  exonerated, 
there  must  bo  an  evident  intention  not  only  to  charge 
the  realty,  but  to  discharge  the  personalty.*  Snch  an 
intention  may  be  shown  by  the  whole  personal  estate 
being  specifically  bequeathed,  together  with  provisions 
for  the  payment  out  of  the  realty  of  all  those  charges 
which  would  primarily  affect  the  personalty.'  With 
respect  to  legacies  and  annuities — for  the  paynient  of 
which  the  personal  estate  is  primarily  liable — an  Inten- 
tion to  exonerate  it  from  such  liability  may  be  inferred 
from  their  being  charged  upon  particular  parts  of  the 
real  estate,^  or  upon  certain  other  legacies  of  person- 
alty ,&  or  from  a  direction  that  land  be  sold  and  the 
legacies  paid  out  of  the  proceeds.'  It  has  been  held 
in  New  York  that  if  legacies  are  expressly  charged 
upon  land,  and  the  personalty  is  specifically  disposed 
of,  the  latter  is  exonerated,  and  the  land  is  primarily 
liable;  but  that  if  the  personalty  be  not  specifically 
bequeathed,  it  is  primarily  liable.^  So  where  all  the 
personal  estate  was  specifically  bequeathed  to  the  tes- 
tator *s  widow,  and  the  realty  was  devised  to  trustees 
to  sell  and  pay  debts,  funeral  expenses,  etc.,  it  was 
dacided  that  the  personalty  was  thereby  exonerated.^ 
But  a  specific  bequest  of  the  personalty  alone,  without 
a  provision  for  the  payment  of  funeral  and  other  ex- 
penses out  of  the  realty,  is  not  sufficient  to  exonerate 
the  former  from  these  charges.®  Nor  does  the  rulo 
with  respect  to  exoneration  apply  so  strongly  to  the 
case  of  provision  being  made  for  the  payment  of  a 
particular  debt  out  of  the  real  estate.^^  An  intention  to 
exonerate  the  personalty  may  be  also  inferred  from 
other  circumstances,  as  where  the  realty  is  devised 
for  payment  of  debts,  and  the  residue,  after  payment 
thereof,  is  directed  to  be  added  to  the  personal  es- 
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tate."  So,  too,  where  a  term  of  five  hundred  years  was 
created  for  the  payment  of  debts,  and  the  costs  of  ad- 
mSnlctering  the  real  as  well  as  the  personal  estate  were 
charged  together  under  the  trusts  of  the  term.^'  But  if 
an  annuity  or  legacy  be  charged  upon  a  particular  fund 
which  fails,  the  personal  estate  will  generally  become 
secondarily  liable." 

1  Talt  V.  Northwlck,  4  Ve».  823. 

2  Crone's  Appeal,  103  Pa.  St.  571 ;  Sword's  Hawkins,  287,  citing, 
Talt  V.  Northwick,  4  Ves.  823 ;  Marsh  v.  Marsh.  10  Mon.  B.  JWO ;  United 
States  V.  Parker,  2  McAr.  444  ;  Seaver  t».  Lewis,  14  Mass.  83 ;  Monroe 
v.  Jones,  8  R.  I.  526;  Tole  v.  Hardy,  6  Cowen,  33:i;  Whitehead  r. 
Gibbons,  2  Stockt.  Ch.  230;  Hanna's  Appeal,  31  Pa.  St.  57;  Robards 
V.  Wortham,  2  Dev.  17y ;  Palmer  v.  Armstrong,  2  Dev.  268. 

8  Hawkins  on  Wills,  288  ;  MIchell  v.  MIchell,  5  Madd.  69 ;  Driver 
V.  Ferrand,  1  Russ.  <ft  M.  681 ;  Blout  v.  HIpklns,  7  Sim.  43 ;  Plentv  r. 
West,  16  B^av.  173.  Qf.  Gilbertson  v.  Gilbertson,  34  Beav.  854 ;  Scott  v. 
Scott,  18  Grant  U.  C.  66. 

4  I^arkin  v.  Mann,  53  Barb.  287 ;  Creed  t'.  Creed,  11  dark  A  F.  491 ; 
Lomax  v.  Loraax,  12  Beav.  290 ;  Ion  v.  Ashton,  28  Beav.  379 ;  Cole  v. 
Cole,  53  Barb.  607. 

5  Jones  V.  Brace,  11  Sim.  221 ;  Lamphler  v.  Despard,  2  Dra.  & 
Walsh,  59. 

6  Hancbx  v.  Abbey,  11  Ves.  179 ;  Dickin  v.  Edwards,  4  Hare,  273. 

7  Sword's  Hawkins,  290 ;  Hoes  v. Van  Hoeson,  1  Barb.  Ch.  400. 

8  Greene  v.  Greene,  #X«dd.  148  ;  Lance-v.  Aglionby,  27  Beav.  6S. 

9  Collins  V.  Robins,  1  De  Gez  A  S.  131. 

•  10  Hawkins  on  Wills,  289,  citing,  Hancox  v.  Abbey,  11  Ves.  179 ; 
Evans  v.  Cockeram,  1  Golly.  C  C.  428. 

11  Webb  v.  Jones,  2  Bro.  C.  C.  60. 

12  Bootle  V.  Blundfell,  1  Mer.  193. 

13  Hawkins  on  Wills,  290,  citing,  Mann  v.  Copland,  2  Madd.  223. 

.  §251.  Of  dpiits  secnred  by  mortgago. — The  oommoiL-law 
ruio, — At  corannon  law,  debts  created  by  the  testator  and 
secured  by  mortgage,  either  upon  lands  or  chattels,  were 
.primarily  payable  out  of  the  personal  estate  in  the  same 
manner  as  the  other  debts  of  the  testator.^  So,  also,  the 
specific  legatee  of  articles  which  have  been  pawned  or 
pledged  is  entitled  to  require  of  the  executors  that  the 
testator^s  right  of  redemption  shall  be  exercised  for  his 
benefit.*  And  if  the  executors  fail  to  perform  this  duty, 
the  legatee  is  entitled  to  compensation."    Likewise  ar- 

BkACH  WiLIiS.  — 38. 
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rears  of  rent,  falling  due  before  the  testator's  deatb,^ 
are  not  primarily  payable  by  the  legatee  of  the  lease.^ 
Where  the  lien  upon  the  land  is  for  the  unpaid  purchase 
money  thereof,  the  devisee  is  entitled  to  have  it  satisfied 
from  the  testator's  personal  estate.'  This  rule  has  in 
some  cases  been  so  extended  as  to  require  that  the  ex- 
ecutors should  pay,  for  the  benefit  of  a  specific  legatee 
of  shares  of  stock,  calls  for  the  unpaid  balance  of  the 
purchase  money,  even  though  made  after  the  testator's 
death.7  But  this  is  thought  to  have  carried  the  doctrine 
too  far.* 

1  Hawkins  on  Wills,  27B ;  2  Jarman  on  Wills,  6«l :  Richardson  v. 
Hall,  m  Haas.  228;  Hewes  o,  Deboii,  9 Orav,  2a5 ;  Plimpton  r.  Fuller, 
11  Allen,  1^ ;  McLenahan  v.  McLenahan,  3  Oreen,  C.  E.  101 ;  Goald  v. 
Wlnthrop,  5  B.  I.  319. 

2  Johnson  v.  Goas,  128  Mass.  433 ;  Knight  i'.  Davis,  3  Mylne  A  K. 
353 ;  even  where,  as  In  this  case,  the  mortgage  was  created  for  the 
benefit  of  the  legatee  hhnself. 

3  Bothamley  v.  Sherson^  Law  B.  20  Eq.  304. 

4  Hawkins  v.  Hawkins,  13  Ch.  Div.  470. 

6  Barry  v.  Harding,  1  Jones  A  L.  489.  So  as  to  a  sum  due  from  the 
testator  to  his  lessor  with  respect  to  a  renewal  granted  in  the  testa- 
tor's lifetime:  Fitzwllllams  f.  Kelly,  10  Hare,  2m.  But  where  the 
lessee  was  liable  for  dllapliatlons,  his  specific  legatee  must  assume 
the  cost  of  repairs :  Hickllng  v.  Holloway,  58im.  VM. 

6  Hoff  *8  Appeal,  24  Pa.  St  203 ;  Thompson  v.  Thompson,  4  Ohio 
St.  883 ;  Andrews  v.  Bishop,  5  Allen,  493. 

7  Blout  V.  HIpkins,  7  Sim.  61 ;  Jacques  »».  Chambers,  4  Ball.  C,  499  ; 
Wright  V.  Warren,  4  De  Gex  <ft  8.  367 ;  Cllve  v.  Clive,  Kay,  000. 

8  Armstrong  v.  Burnet,  20  Beav.  424  ;  Addams  v.  Feilck,  26  Beav. 
884 ;  Day  v.  Day,  1  Drew.  <ft  S.  261. 

J  258.  The  mle  snlgect  to  expressions  of  a  contrary  in- 
tent.-r- The  foregoing  rule  will,  of  course,  yield  to  the 
intention  of  the  testator;  but  the  courts  require  very 
clear  expressions  of  a  contrary  intention,  in  order  to 
impose  the  burden  of  the  mortgage  upon  the  devisee  or 
legatee.^  Where  an  estate  in  mortgage  was  devised 
to  one,  **  he  paying  the  mortgage  thereon,''  it  was  held 
that  this  imposed  a  condition  upon  the  devisee,  and 
exonerated  the  personal  estate ; '  **  but  the  decision  is 
directly  opposed  to  two  uncited  ca.ses,'  in  w&ich  it  was 
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held  that  similar  words  applied  to  debts  and  legacies 
did  not  impose  a  condition."*  Even  though  in  devis- 
ing the  land  tlie  testator  speaks  of  it  as  *^  subject  to  a 
mortgage  or  encumbrance,"  tliis  does  not  so  throw  the 
charge  on  the  estate  as  to  exemj^t  the  funds  which  by 
law  are  primarily  liable,  the  testator  being  considered 
to  use  such  terms  merely  as  descriptive  of  the  state  of 
the  property,  and  not  for  the  purpose  of  subjecting  his 
devisee  to  the  burden.^ 

1  2  Jarman  on  Wills,  6^. 

2  Lockhart  v.  Hardy,  0  Beav.  379.  Cf.  Hatch  v.  Skelton,  SO  Beav. 
453. 

8   Brldgman  t;.  Dove,  8  Atk.  201 ;  Mead  v.  Hide,  2  Vern.  120. 

4  2  Jarman  on  Will,  ess. 

5  2  Jarman  on  Willn,  034;  Bickham  v,  Cruttwell,  3  Mylne  A  C. 
763,  763 ;  fcierle  v.  St.  Eloy,  2  P.  Wma.  338 ;  Ancastor  v.  Muyer.  1  B. 
C.  C  454 ;  Astley  v.  Tankervllle,  8  B.  C.  O.  5-:5 ;  Goodwtn'  v.  Lee,  1 
Kay  ^TJ.  377. 

2  253.  Exceptions  to  the  fore^roing^  mle. — The  devisee 
or  legatee  of  mortgaged  property  is  not  entitled  to  have 
it  extiperated  out  of  personalty  specifically  bequeathed,^ 
nor  oat  of  pecnniiCry  legacies  of  a  certain  amount,'  nor, 
of  course,  out  of  devises  of  other  lands  not  charged  by 
the  testator  with  the  payment  of  debts,  although  sach 
lands  might  be  liable  to  the  a^editor.*  The  donee  of  the 
estate  is  not  entitled  to  exoneration  out  of  the  person- 
alty, where  the  mortgage  was  created  not  by  the  testa- 
tor, but  by  a  previous  owner  of  the  property  bequeathed, 
unless  a  contrary  intention  appear  by  the  will,  or  unless 
the  testator  had  assumed  the  debt  as  his  own.^  If  the 
fund  designated  for  the  payment  of  debts  includes 
the  mortgaged  estate,  the  mortgaged  property  is  not 
exonerated.^ 

1  O^Weal  t«.  Mead,  I  P.  Wmi^;  6M ;  Emtifts  v.  Smlth,'^T)e  Gcx  &  8. 
737  ;  Halle  well  v.  Tanner,  1  Busa.  A  M.  esa. 

2  Lutkins  v,  Leigh,  Cas.  temp.  Talb.  63 ;  Lnoy  t*.  Gardiner,  Banb. 
137. 

..  8  2  Jarman  on  Wills,  6S6 ;  Galtou  v.  Hancock,  2  Atk.  438. 
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4  Hofr*t  Appeal(24  Pa.  St.  203 ;  Thompflon  v.  Thompeon, 4  Ohio 
Bt  833 ;  Andrews  v.  Bishop,  6  Allen,  493. 

6  Woolstencroft  v.  Woolstencroft,  2  De  Gex,  F.  A  J.  847. 

i  2M.  The  rule  aboUahed  by  modern  legislation.  ~  By 
the  statute  of  17  A  18  Victoria  it  was  enacted  that,  in 
the  absence  of  a  contrary  intention,  as  shown,  either 
by  the  will  or  any  other  document,  the  mortgaged  es- 
tate *'  shall,  as  between  the  different  persons  claiming 
through  the  deceased  person,  be  primarily  liable  to  the 
payment  of  all  mortgage  debts  with  which  the  sariie 
shall  be  charged."  >  Under  this  act  the  question  arises, 
what  is  a  sufficient  indication  of  a  contrary  intention? 
**It  appears  to  be  settled,"  says  Mr.  Hawkins,  "that  it 
is  not  necessary,  in  order  to  exonerate,  that  the  mort- 
gage debt  should  be  thrown  by  name  upon  any  other 
fund,  and  that  it  is  sufficient  that  the  mortgaged  estate 
should  be  specifically  devised  without  i^ention  of  the 
mortgage,  and  another  fund,  whether  real  or  personal, 
designated  for  payment  of  debts  generally."'  Bnt'A 
general  direction  that  his  debts  be  paid  without' any 
fund  being  designieited  by^he  testator  wUl>tiot  be  con- 
strued as  sho\vlng  an  intention  to  exonerfite  the  mort- 
gaged ^state.'  Neither  a  ^direction  to  pay  debts  out  of 
the  residuary  estate,  nor  that  they  be  paid  by  the  exec- 
utors, is  sufiicient  to  exonerate  the  mortgaged  prop- 
erty ;  *  but  a  direction  to  pay  all  debts,  "  whether  on 
bond  and  mortgage,  or  otherwise,"  is  sufficient.*  Where 
the  testator  expressly  *'  charged  "  and  made  liable  the 
estate  for  the  payment  of  the  debt,  it  was  held  that,  as 
the  estate  could  not  t>e  charged  in  favor  of  the  creditor 
more  than  it  was  before,  it  must  have  been  the  testa* 
tor's  intention  that  the  devisee  should  bear  the  burden.* 
In  New  York  the  statute  requires  an  "express  direc- 
tion  "  to  authorize  the  payment  of  real  estate  mortgages 
from  personalty.^   The  force  of  such  a  direction  is  not 
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destroyed  by  a  provision,  which,  if  ambiguous,  rather 
supports  the  direction  than  otherv/ise.^  Under  the  New 
York  statute  if  one,  after  making  a  will,  mortgages 
land  therein  devised,  the  devisee  will  take  cum  onere^ 
unless  a  contrary  direction  be  made  by  the  testator.* 

1  17  A  18  Vict.  ch.  113,  5 1. 

2  Hawkins  on  WilW,280,  ?>81,  citing,  Eno  v.  Tatam,  1  N.  R.  829; 
Hellish  v.  Valllns,  2  Johns.  <fe  H.  liM  ;  istone  v.  Parker,  1  Drew.  <fc  S. 
212 ;  Allen  v.  Allen,  90  Beay.  895 ;  ISmlth  v.  Smith,  3  OifT.  263. 

3  Pembroke  v.  Prlend,  1  Johns.  A  H.  132 ;  Brownson  v.  Lawrence, 
Law  B.  6  Eq.  1.    Ctmtra,  Moore  v.  Moore,  1  De  Gex,  J.  <fc  S.  602. 

4  Taylor  v,  Wendell,  4  Bradf.  3.T0 ;  Repelye  v.  Kepelye,  27  Barb.  610. 

5  Waldron  v.  Waldron,  4  Bradf.  144 ;  Sword's  Hawkins,  282. 

6  Hawkins  on  Wills,  280 ;  Evans  v,  Gookeran,  1  Colly.  C.  C.  428. 

7  1  N.  Y.  Rev.  Stats.  749,  {  4. 

8  3  Bemarest,  152. 

•    Wetmore  t>.  Peck,  66  How.  Pr.  54. 

2  855.  Whetlier  a  charge  is  upon  the  land  or  upon  the 
deviiee. — A  devisee  who  accepts  a  benefit  conferred  by 
a  will,  coupled  with  a  direction  that  he  shall  pay  a 
certain  sum  to  another  person,  thereby  becomes  per- 
sonally liable  to  pay  the  legacy ;  and  the  legatee  may 
enforce  payment  by  an  action  of  debt.^  The  land,  how- 
ever, is  not  discharged  from  the  lien  of  the  legacy ;  nor 
is  the  legatee  obliged,  before  resorting  to  the  land,  to 
proceed  against  the  testator's  personal  estate.'  Some- 
thing more  than  a  mere  direction  to  a  devisee  to  pay  a 
legacy  is  necessary  to  constitute  a  charge  upon  the  land 
devised.'  Accordingly,  where  a  testator  devised  land 
to  his  son  William,  "  he  paying  the  legacies  hereinafter 
enjoined  on  him  to  pay,"  and  the  son  died  without  pay- 
ing a  certain  legacy,  it  was  held  that  the  legatee  could 
not  follow  the  land.*  Where  a  devisee  is  charged  with 
the  support  of  a  person,  the  latter*s  claim  cannot  be  en- 
forced against  the  land  itself  in  the  absence  of  words 
in  the  will  clearly  w^arranting  such  a  construction.*  So 
where  the  words  of  the  will  were,  *^  Hamilton  is  to  take 
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•  hundred  acres  of  land  at  my  death  and  pay  seven 
himdred  dollars  to  each  of  my  within-named  heirs," 
it  was  decided  that  the  legacies  were  not  charged  upon 
the  land,  hut  that  the  devisee,  having  accepted  the  gift, 
became  personally  liable  and  answerable  in  assumpsit.* 

1  Etter  V.  Greenwalt,  06  Pa.  St  42? ;  Lofton  v.  Moore,  83  Ind.  112 ; 
Porter  v.  Jackson,  »5  Ind.  210 :  48  Am.  Rep.  704.  But  the  devisee  \a 
not  liable  to  the  lenratee  before  taking  possession  of  the  land :  Wilson 
V.  Moore,  86  Ind.  244. 

2  Lofton  t;.  Moore,  83  Ind.  112.     < 

3  Van  Vliet's  Appeal,  102  Pa.  St.  574,  576,  citing,  Miltonberger  v. 
Schlegel,  TBarr.  241 ;  Hamilton  v.  Porter,  63  Pa.  St.  332 ;  Buchanan's 
Appeal,  72  Pa.  St.  448 ;  Cable's  Appeal,  91  Pa.  St.  327. 

4  Buchanan's  Appeal,  72  Pa.  St.  448. 

5  Haworth's  Appeal,  ia5  Pa.  St.  362. 

6  Hamilton  v.  Porter,  63  Pa.  St.  332,  334 ;  Brant's  Appeal,  8  Watts, 
198 ;  Dewltt  V.  Eldred,  4  Watts  &  S.  370. 

i  256.  The  same  subject  continued. — To  make  a  legacy 
a  ciiarge  upon  the  land  given  the  devisee,  it  is  necessary 
that  it  should  be  declared  so  by  express  words,  or  that 
it  may  be  inferred  from  the  whole  will  that  such  was 
the  intention  of  the  testator.^  Snch  an  inference  may 
be  drawn  from  the  use  of  the  word  "  thereout,"  or  simi- 
lar expressions ;  ^  as  where  the  gift  to  the  devisee  is  fol- 
lowed by  the  words,  "  he  to  pay  thereout "  a  legacy  to 
another.*  And  an  intention  to  charge  the  legacies  upon 
the  land  itself  was  gathered  from  the  whole  will,  in  a 
case  where  the  testator  bequeathed  certain  land  to  a 
son  "at  thirty-three  dollars  per  acre,  and  the  proceeds 
thereof  to  be  divided  into  eight  equal  shares,''  and  be 
distributed  among  the  other  sons  and  daughters.^  Like- 
wise where  a  testator  gave  a  sum  of  money  to  his  sons 
in  trust  for  his  daughters,  to  pay  to  each  her  share  upon 
her  attaining  a  certain  age,  and  the  rest  of  the  property, 
both  real  and  personal,  was  directed  to  be  divided  among 
his  sons,  the  daughters'  shares  constituted  a  charge 
upon  the  land.*  Where,  however,  it  was  evidently  the 
testator'»  intention  that  legacies  imposed  as  .charges  on 
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an  estate  should  be  paid  from  the  income  after  the 
maintenance  of  the  devisees  should  have  been  secured 
out  of  the  income,  the  liability  of  the  devisees  to  the 
legatees  was  held  to  be  confined  to  the  income  from 
the  estate.*  In  another  case,  a  farm  was  devised  to  the 
testator's  son,  and  the  will  directed  that  a  daughter  of 
the  testator  should  be  supported  on  it.  The  house  hav- 
ing burned  and  the  son  having  offered  the  daughter  a 
choice  of  residences  until  a  hew  house  should  be  built, 
she  could  not,  upon  refusal  of  the  offer,  enforce  a  claim 
against  him  for  money .^ 

1  Montgomery  v.  McElroy,  3  Watts  &  8.  371. 

2  Hoover  v.  Hoover,  5  Barr.  351. 

3  Cable's  A  ppeal,  91  Pa.  St.  327, 329 ;  Thayer  v.  Flnnegan,  134  Mass. 
62.  QT.  Walters'  Appeal,  95  Pa.  St.  305  ;  Gardner  v.  Gardner,  3  Mason, 
178;  Taft  v.  Morse,  4  Met.  523 ;  Dennlson  v.  King.  1  Yes.  <&  B.  260 ;  4 
Kent  Com.  541. 

4  Gilbert's  Appeal,  85  Pa.  St  347. 

5  Moore  v.  Davidson,  22  S.  C.  92. 

6  Eskrldge  v.  Farrar ,  34  La.  An.  700 ;  Nudd  v.  Powers,  19R  Mass.  278. 

7  Bennett  v.  Akin,  88  Hun,  251. 

§  257.  Of  limitatioxui  upon  cliarges. — Where  no  time 
for  the  payment  of  legacies  charged  upon  land  is  fixed 
by  the  will,  the  general  rule  is  that  they  should  be 
raised  immediately,  and  the  title  thereto  will  vest  upon 
the  death  of  the  testator ;  ^  and  charges  do  not  fail  by 
reason  of  the  lapse  of  the  devise  or  legacy  upon  which 
they  are  made.^  The  claims  of  legatees  upon  lands 
charged  with  payment  of  legacies  are  not  barred  by 
Statutes  of  Limitation,'  although,  of  course,  equity  will 
not  aid  the  enforcement  of  such  a  claim  where  a  legatee 
has  been  guilty  of  laches.*  A  charge  once  created  will 
continue  until  satisfied,  although  dependent  upon  so 
remote  a  contingency  as  the  future  liability  of  the  tes- 
tator's daughters  "coming  to  want."*  A  provision  in 
a  will  that  the  value  of  land  specifically  devised  shall 
be  charged  to  the  devisee  as  part  of  hia  share,  requires 
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that  the  charge  be  made  on  the  basis  of  the  full  valne 
of  the  land,  although  the  devisee's  estate  is  a  defeasible 
one.« 

1  Suprat  i  172,  n.  1. 

2  Oke  V.  Heath,  1  Ves.  125. 

3  Watson  v.  Saul,  1  Glff.  188. 

4  Henderson  v.  Atkins,  28  Law  J.  Ch.  N.  B.  913 ;  Owynne  v.  Gell, 
20  L.  T.  N.  S.  S08. 

5  Pickering  v,  Pickering,  U  N.  H.  281,  Cf.  Clyde  v.  Simpson,  4 
Ohio,  44fi;  Baylor  r.  Dejarnette,  13  Gratt  162;  Copp  v,  Hersey,  11 
Fost.  317 ;  Donnelly  v.  Edelen,  40  Md.  117. 

6  Brltton  v.  Thornton,  113  U.  8.  620. 

J  258.  ChargM  follow  the  land.  —  Charges  for  the  pay- 
ment of  legacies  will  follow  the  land  in  the  hands  of 
bona  ^e  purchasers  for  value  without  actual  notice; 
for  the  purchaser  in  such  cases  is  affected  with  con- 
structive notice  of  the  charge;^  although  as  between 
two  purchasers,  one  having  constructive,  the  other 
actual  notice,  the  latter  should  be  first  charged.^  But  it 
has  been  held  on  the  other  hand  that  a  bona  fide  pur- 
chaser for  value  from  a  devisee,  who  had  been  directed 
to  pay  the  testator's  debts,  need  not  look  to  the  applica- 
tion of  the  purchase  money.'  In  England,  in  a  modem 
ruling  on  this  point,  it  was  held  that  where  executors  in 
whom  the  legal  fee  is  vested  are  selling  real  estate 
charged  with  debts,  a  purchaser  is  not  bound  nor  en- 
titled to  inquire  whether  debts  remain  unpaid,  unless 
twenty  years  have  elapsed  from  the  testator's  decease.* 
In  New  York,  where  a  testator  devises  his  lands  after 
his  debts  shall  have  been  paid,  the  statutory  lien  ex- 
pires after  three  years,  and  a  good  title  may  be  given.* 
When  real  estate  not  chargeable  with  debts  has  been 
sold  to  pay  them,  the  devisee  thereof  may  subject  other 
lauds  which  were  charged  with  the  debts  to  re-imburse 
himself." 

1    2  Redfleld  on  Wills,  210,  citing,  Harris  v.  Ply,  7  Paige,  421 ;  Wal- 
lington  v.  Taylor,  Saxt  Cb.  814. 


453  CBABGES  FOR  DEBT8  ASID  LEGACIES.  }  958 

2  2  Redflel()  on  Wills,  ?10;  Ashton  v.  Galloway,  3  Ired.  Eq.  12A. 
A  purcbiiser  will  take  subject  to  the  charge,  iiotwithHtanaing  u 
i>aper  executed  by  the  ceiitul  uiid  recorded,  In  which  she  stated  that 
the  trust  niouey  had  been  invested  to  her  satisfaction,  and  that  she 
released  the  land  from  the  charge :  mckinsoo  v.  worthlugton,  4 
Hughes  C.  C.  430. 

8  Qrotenkemper  v.  Bryaon,  79  Ky.  863. 

4  In  re  Tanqueray,  20  Ch.  Dlv.  468. 

fi  White  V.  Kane,  61  N.  Y.  Sup.  CL  205. 

e  Cranmer  v.  McSwords,  S4W.ya.S91 


It       •  I 
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CHAPTER  XXI. 

OF  WORDS  DESCRIPTIVE  OF  THE  SUBJECT  OF  BEQUEST. 

{  239.  General  rules  as  to  words  of  description. 

2  260.  Of  the  word  "  estate." 

i  261.  Of  the  word  "  property." 

2  262.  Of  residuary  devises  and  legacies. 

{  263.  Of  residuary  devises  and  legraclcs  —  Reversionary  Interests. 

{  2&1.  A  residuary  gift  carries  Interim  Income. 

{  385.  Of  residuary  gifts  to  two  or  more  persons. 

2  266.  Of  gcnerd  devises  of  "lands/*  "tenements,"  and  "here- 

dltr.ments." 

i  267.  Of  general  devises  of  lands  by  mortgagees  and  trustees. 

{  26S.  Of  general  devises  of  lands  by  vendors  and  vendees. 

{  283.  Whether  geneml  devises  Include  powers  of  appointment. 

?  270.  Of  the  words  "  messuage,"  "  house,"  and  "  appurtenances." 

2  271.  Of  the  term  "  personal  property." 

2  272.  Of  the  words  "  goods  "  and  "  chattels." 

2  273.  Of  the  word  "  effects." 

2  274.  Of  the  word  "  money  " — Its  ordinary  meaning. 

2  275.  Of  the  word  "  money  " — Its  extended  cdnstructlon. 

2  276.  Of  the  words  "  mortgages  "  and  "  securities  for  money," 

2  277.  Sundry  other  words  of  description. 

I  259.  General  rules  as  to  words  of  description.  — Any 
word  of  description  may  bo  diverted  from  its  ordinary 
signification  by  being  placed  in  contrast  or  opposition 
to  otliers.^  Wiiere  snch  terms  stand  immediately  a.sso- 
ciated  with  less  comprehensive  words,  they  have  \>een 
sometimes  restricted  to  articles  ^usdem  generis,^  But 
tlie  mere  fact  that  a  general  bequest  is  preceded  by  an 
enumeration  of  particular  articles  does  not  restrict  its 
application  to  things  ejusdem  generis;  because  the  tes- 
tator, it  is  said,  often  throws  in  such  specific  words,  and 
then  winds  up  the  catalogue  with  some  compreliensive 
expression  for  the  very  purpose  of  preventing  the  be- 
quest from  being  so  restricted.*    Neither  are  special 
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terms,  following  the  general,  necessarily  restrictive.* 
Words  will  be  restricted  in  tlieir  meaning  when  the 
testator  adds  to  them  terms  descriptive  of  a  partic- 
ular species  of  property,  which  the  words  themselves, 
in  their  larger  sense,  would  have  comprised.*  But  sub- 
sequent expressions  descriptive  of  a  particular  species, 
which  would  be  included  under  the  prior  words  if  used 
in  a  generic  sense,  do  not  always  show  them  to  have 
been  intended  to  have  a  narrower  application.*  A  con- 
clusive ground  for  giving  to  equivocal  words  their  larger 
signification  arises  when  the  bequest  contains  an  excep- 
tion of  certain  articles  which  would  not  have  been  em- 
braced by  the  narrower  signification. ^ 

1  1  Jarman  on  WlUs,  777 ;  Hockley «.  Mawbey,  1  Ves.  Jr.  143 ;  Doe 
V.  Bell,  8  Term  Hep.  579. 

2  1  Jarman  on  Wills,  751 ;  Cook  v.  Oakley,  1  P.  Wms.  302. 

3  1  Jarman  on  Wills,  769 ;  Arnold  v.  Arnold,  2  Mylne  <&  K.  365 ; 
HodfiTBon  V.  Jez,  2  Ch.  Div.  122. 

4  Flsber  v.  Hepburn,  14  Beav.  627 ;  Kendall  v.  Kendall,  4  Boss.  360. 

5  1  Jarman  on  Wills,  753 ;  Steijirnes  v.  Steignes,  Mo8."6-) ;  Crichton 
V.  Symes,  «  Atk.  61 ,  Timewell  v.  Perkins,  2  Atk.  103 ;  Strafford  v.  Ber* 
ridge,  Mos.  208.  CjT.  Emery  v.  Wason,  107  Mass.  507  ;  Adams  v.  Jones, 
6  Jones  Eq.  221  ;  Hardie  v.  Outlaw,  2  Jones  Eq.  15;  Penniman  v. 
French,  17  Pick.  404  ;  Wood  i*.  George,  6  Dana.  343. 

6  Bennett  v.  Bachelor,  3  B.  C.  C.  20. 

7  1  jarman  ort  Wills, 756, 75f> ;  Ilotham  r. Sutton,  15  Ves.  310;  Bland 
V.  Lamb,  2  Jacob  &  W.  39U,  40J ;  In  re  Crawhall's  Trusts,  2  Jur.  N.  S. 
892. 

i  260.  Of  the  word  "eitato."— The  word  "estate  "is 
one  of  very  comprehensive  import,  and  includes  all 
things,  both  real  and  personal.*  As  to  whether  the 
word  "  estate  "  may  be  restricted  in  its  meaning  to  per- 
sonal estate  by  the  context  and  apparent  general  intent 
of  the  testator,  and  by  association  with  words  applicable 
to  personalty  only,  there  are  good  authorities  both  pro* 
and  con,^  The  American  courts  require  a  verj*-  clear 
indication  of  an  intention  to  restrict  the  meaning  of  the 
word  to  personal  estate.^  There  are  English  eases  in 
which  it  has  been  said  that  unless  "estate"  was  asso- 
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ciaCed  with  other  words  enfflcient  to  paaa  tha  whole 
personal  estate,  it  would  nnt  carry  real  estate  (the  truBts 
doctered  being  applicable  to  jiersonal  eatate  only) ;  so 
tliat  a  bequest  of ''estate  and  effects"  would  carry  real 
estate,  wlicre  "HBtate"  alone  would  not  do  bo,'  Bot 
Mr.  HawkitiH  questions  wbetber  tbls  distinction  wonld 
now  be  rect^nlzed.* 

P.  BroaiBelil,  k'miss.  m  I'^mllb™.  ^'nil?ta,  IT  ( 


Xniemon,  T  MM.  KX ;  Barart  n.  Pulcb.'  Va.  tOt, 
'•eatate,"  AtU»n  c.  Cbancy.  83  Ho,  aU:  Rotlw 
MIh.  CH!  Jocks  n.  Brtdevpll.  U  Ulai.  SAI i  Croiiri 

SnlEchar,  14  N.  J.  Eq.  H ;  Mably  v.  btnlnback,  1 
Am.  Dec  SIS;  TucbPtt  <l  TurbelE,  S  Yeatoe,  in 
Terry  v.  Wlgin«,<7  N.  Y.  Sll 

I  McCbeaner  v.  Bmw,  1  KiL  MI ;  CInrk  r.  Ryman,  1  Dfv.  SK  .- 
Bpllaid  c.  (loffe,  30  Ptek.  1%7 :  Blrilanll  g.  Applt-gai?,  fe-ppnc.  SIC ; 
■nmeirell  t>.  PvrlclM,!  Alh.  Ml;  Wonlam  P.  Krnworlbv.u  V<s.  tXT. 
Sapedally  where  there  la  no pmlooa  luentlanel  realir;  BreMsr- 
cbaiit  r.  -twMen,  1  Bq.  Caa.  Al>r.  HI :  aiOt  v.  Olbbuiia,  i  Kavm.  U. 
IRI :  Wilkinson  r.  Marryland,  Cra  Car.  4« ;  I  jHrman  on  Wilis.  T1S. 
noma  ol  the  culler  cnaFS  restricted  the  meanlua  ft  "  enisle  "  to  per- 
aouBlty  ,BDi)  niad<>  Ua  upUcatlon  to  real  eatnta  dem-nrt  opon  ttie  con- 
text irfOie  will  i  Woo(l)Bni>-.Kenwotth7,S^^l:7:  Lofr.BncKntrr, 
a  Term  Rep.  410.    Bee.  alao.  the  Uler  caiw,  Count  i'.  HoWerni " 


cue.  Count  i'.  Holderneu,  to 
f  Uylne  A  C.  Ui,  asd  Wokea 

tnsonWlllB  H; 


J«;  Sniltfii\*einhli.  lj'orall.''sw : ..,._,., 

Huper  r.  Blean,!  WbUb,4;i:  KUQt  v.  Hunt. -I  Gror,  li< 
T. .    „  .„t_.  «...   '--..rewaf.  Bminfleld,  ! 


■on  1'.  Ho^uel,  IT 
Bowptter  r.  Sloin 

lOS;  Turbett  v.  Tuibeii,  a  ..-„.„  ... .  „„...  .> . 

Uorriaon  i'.  Bemple.li  lilnn.  K;  Oodlrey  r.  Homphi 
Bee.  alao,  Terrell  p.  Faae.  1  rb.  Caa  3S! :  Bcott  v,  '  " 
B.  C. «  Vin.  Ahr  KU,  pi.  14 


■on  1'.  Ho^uel,  IT  Jobna.  !e 
^toasetter  p.  SlDimnna,  f  >*'• 
M>;_Turbett  v.  Tuibeii 

Terrdl't-rhij 

Bvani. e  Ad.  A  E. Tie;  D'Almalnp  v.  Moaeley  1  brew.  faB;'l>obaon 
».  Bown««il.aw  R.  B  Eq.  407;  Harper  v.  fileaa,  a  Watn,  *7*;  i 

6   Hawking  oti  WlUa.  M. 

i  Ml.    Of  tba  word  "propsrty." — The  word  "prop- 
erty" IS  tdontlcal  In  meaning  with  tbe  word  "estate,"! 
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and  wlien  used  alone  without  qualityinft  axpreaslone, 
iDcUidemll  tilings,  botli  real  and  personal.'  But  In  the 
phrase  "  property,  money,  and  etfucta,"  the  word  "  prop- 
erty," being  so  associated  with  the  other  words,  has  a 
rastrloEad  import,  and  does  not  embrace  real  estate.* 
Conversely,  the  immediate  association  of  the  word  with 
other  terms,  or  tlio  general  contest  of  the  instrument, 
may  lead  to  tile  Inference  that  the  testator  did  not  in- 
tend to  apply  i;  fo  personal  ostate.' 

1  Or  fuLoulalBna  civil  low  "  snocenlon  " !  Maik'i  Bnocesslon,  SB 
La.  A».  nu. 

'"^^ 

lendonon.^Jtl , . 

Inn,  13  Ired.  nrucfenmora  v.  Q 
iiKlnnjr,  1  TMiieh  C  C.  an  i  Broun  v. 
Bntbour.lU Mass. K?l.    For"pTOperty 

D.  Biilt,  Speei  Eq.  K    For  "lUe  >dd 
....  ..  PeBci]ck,SMuL,bO.  M. 

■  Bnirle}' V.  CoUlns,  sa  N.  C. «!. 

4   KnirUiid  D.  nowluiil,  IW  Usn.  tS ;  lacktoa  v.  Eo<u«l,  IT 

{  S62.  Of  rsgldnar?  dsviaea  and  Ib^mIm. — No  particu- 
lar form  of  ivords  is  necessary  to  constitute  a  bequest  of 
the  residuary  estate,  real  or  personal.  Where  e.  testa- 
trix wrote,  "  I  think  there  will  be  something  left  after 
funeral  expenses,"  etc.,  for  a  designated  person,  ft  was 
anOcIent  to  constitute  him  residuary  legatee.'  Gifts  of 
all  the  estate  "  not  hereinbefore  disposed  of," '  or  of  "all 
the  remainder  of  my  property  not  herein  specilled,  e:c- 
Oeptingwhat  is  herein  reserved  and  bequeathed,"' or 
of  "  all  other  my  property," '  are  sulttcieiit  to  constitute 
a  gift  of  the  residue,  and  to  pass  lapsed  and  void  lega- 
cies. In  a  bequest  o(  the  "residue  of  my  property  of 
every  deacription,"  words  describing  the  different  kinds 
thereof  are  not  by  way  of  restriction,  l;<ut  of  illustration,* 
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A  residuary  gift  of  personalty  includes  all  property  of 
that  description  belonging  to  the  testator,  not  elTectually 
disposed  of  by  other  clauses  of  the  will."  It  is  imma- 
terial how  it  happens  that  any  part  of  llio  property  is 
undisposed  of,  whether  by  the  deatli  of  t!ie  lcf:atee,  or 
by  the  illegality  of  the  bequest,  or  by  any  otlicr  catiso 
producing  lapse  or  failure  of  tlie  legacy.  In  any  event, 
it  becomes  a  residue,  and  will  pass  under  I  lie  w!Il  as 
such.^  At  com  mon  law,  a  residuary  devise  of  real  estate 
did  not  include  specific  devises  which  lapsed  by  reason 
of  the  death  of  the  legatee  after  the  making  of  the  will  ;■ 
although  a  void  devise,  one  which  failed  as  being  in 
contravention  of  some  statute  or  of  public  policy,  or  by 
reason  of  the  death  of  the  devisee  before  the  making  of 
the  will,  passed,  at  common  law,  to  the  residuary  de- 
visee.* But  under  the  Victorian  Statute  of  Wills,  and 
similar  enactments  in  some  of  the  States  of  the  American 
Unionji^)  the  distinction  between  real  and  personal  estate 
in  this  regard  has  been  abolished ;  and  both  void  and 
lapsed  devises  pass  to  the  general  residuary  devisee,  if 
any,  and  not  to  the  heir  at  law,  unless  a  contrary  inten- 
tion appear  in  the  will."  Where  the  will  had  pre- 
viously made  dispositions  of  personalty,  a  gift  of  "  the 
balance  of  my  means ''  was  thought  not  to  include  after- 
acquired  realty.^- 

1  Lelghton  v.  Bailie,  3  Mylne  A  K.  287. 

2  Boberts  v.  Cooke,  16  Ves.  451. 

8  Nyce's  Estate,  5  Watts  <ft  S.  260. 

4  Bernard  v.  Minshull,  1  John.  278. 

6  Barnside's  Succession,  35  La.  An.  708. 

6  Leake  v.  Robinson,  2  Mer.  883w 

7  Hughes  V.  Allen,  31  Oa.  489 ;  Oodard  v,  Warner,  2  Btrob.  Eq.  9 ; 
Garnet  v.  C'owles,  39  Miss.  60;  Lewis  v.  Lusk,  35  Miss.  422;  Elcan 
V.  School,  2  Pat.  <&  IT.  63;  Wolmer's  Estate.  8  Whart.  480;  Drew  v. 
Wakefield,  54  Me.  2.6;  TIndall  v.  TIndall,28  N.  J.  Eq.2Ji;  Firth  v. 
Denny,  2  Allen,  471 ;  Crane  v.  Crane, 2  Root, 487;  Banks  v.  Fhelan,4 
Barb.  90;  Holms  v.  Franclscus,  2  Bland,  600:  Loalro  v.  BoblTon,  2 
M^r.  3r2 ;  E'lsuni  r.  Applcford,  5  Mylne  dk  C  61 ;  Cambridge  v.  Rouse, 
9  Ve&  25.    See,  also,  »upra,  i  107. 
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8  Bee  fvpm^  1 167,  n.  1 :  and  Gore  v.  Stevens,  1  Dana,  206 ;  J^ewls  »». 
Patterson,  If  Grant  U.  0. 2:;a ;  Barton  v.  Kin;?,  41  Miss.  230 ;  Massey'a 
ApiDoal,  K^  I'.i.  ftt.  470 ;  Cheves  i>.  Haskell,  10  Rich.  Eq.  534 ;  Wright  v. 
Home,  8  Mod.  Vi^ 

0  Svnra,  I I6S  f  Doe  v,  Sheffield,  13  East,  i!S27 :  Tergumn  v.  Hedges, 
1  liar,  (Del.)  6:28  STucker  v.  Tucker,  1  8elr|.  40S.  Contixi,  Tonarue  v. 
Nutwell,  13  Md.  427 :  Lea  v.  Brown,  8  Jones  Eq.  147 ;  Llncran  v.  Carrol, 
8  liar.  &  McH.  833:  Green  v.  Dennis,  6  Conn.  304;  Vim  Kleeck  v. 
Dutch  Church,  20  wend.  409 ;  Downing  v.  Marsl!'\!l,  23  N.  Y.  87"» ; 
Oibbs  V.  Rumsey,  2  Ves.  <fi;  B.  294 ;  Durour  v.  Motteux,  1  Ves.  Sr.  320. 

10  1  Vict.  oh.  2fi,  5  25 ;  Stimson's  Am.  Stat.  L^w  (Jan.  1, 1886),  citing 
In  deta'l  the  statutes  of  Pa.,  Va.,  W.  Va.,  and  N.  C. 

11  Tongne  v,  Nutwell,  13  Ml.  415.     Qf,  Cogswell  v,  Armstrong.  2 
Kay  <&  J.  227 ;  Oreen  v.  Dunn,  2U  Beav.  6. 

12  Williams  V.  Johnson,  112  III.  61,  Mulkey  and  Sheldon,  JJT., 
dissenting. 

2  883.  0/  residnarj  devises  and  legacies — Bovorsiouary 
interests.-^ A  residuary  dovise  or  legacy  includes  all 
reversionary  interests,  however  remote,  whicli  remain 
undisposed  of  by  the  testator,  whether  the  reVfersion  be 
created  by  the  will  or  otherwise.*  But  the  residuary 
devise  will  not  embrace  reversionary  interests  where 
upon  the  whole  will  such  appeared  not  to  be  the  inten- 
tion of  tlio  testacor,*  nor  where  it  would  be  inconsistent 
with  other  provisions  of  the  will ;'  nor  will  a  residuary 
bequest  include  reversionary  Interests  in  personalty 
directed  to  bo  immediately  sold  or  distributed.*  And 
the  testator  may  sliow  an  intention  to  circumscribe  and 
confine  the  residuary  bequest  so  as  to  exclude  from  it 
In  every  event  particular  specific  bequests.^  Thus, 
wliere  the  will  contained  a  bequest  of  all  the  personal 
estate  to  trustees  to  pay  debts  and  legacies,  "except  my 
leasehold  estates,  wliich  it  is  my  intention  to  exonerate 
from  debts  and  legacies,"  it  was  decided  that  these 
leaseholds,  which  were  bequeathed  specifically  on 
trusts  that  partly  failed,  should  not  fall  back  into  the 
residue.'  The  residuary  clause  will  carry  under  the 
Massachusetts  statutes,  the  right  or  possibility  of  re- 
verter remaining  in  the  donor  and  his  heirs  after  the 
creation  of  an  estate  on  condition  subsequent,^  which 
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"Would  not  be  the  case  at  common  law.s  where  the 
widow  elects  against  the  will,  or  any  devisee  refuses  to 
accept  the  land  devised,  it  will  pass,  not  to  the  residu- 
ary devisee,  but  to  the  heir  of  the  testator.*  Properly 
speaking,  nothing  is  the  personal  estate  of  a  testator 
that  was  not  so  at  his  death ;  and  accordingly,  a  bequest 
of  the  residue  of  the  personalty  does  not  carry  with  it 
the  surplus  proceeds  of  lands  directed  to  be  converted 
for  a  particular  purpose  which  does  not  exhaust  the 
fund  so  raised,'^  unless,  of  course,  a  contrary  intention 
appear  in  the  will.^i 

1  Sword's  Hawklnw,  47;  Irwin  v.  Zane,  15  W,  Va.  646;  Flovfl  v, 
Carrow,  88  N.  Y.  860 ;  Youngs  v.  Youngs,  45  N.  Y.  2rs ;  Allen  v,  van- 
meter,  1  Met.  (Ky.)  274 ;  Stocl  v.  Cook,  I  Met.  281  j  Ccle  v.  Clayton,  I 
Wnah.  262 ;  Geyor  v,  Wcntzol,  68  Pa.  St.  84 ;  Harrell  v.  Hnsklns,  2 
Dev.  db  B.  480;  Arcularlus  v.  Geisenhelmer,  8  Bradf.  73;  Brlgham  v, 
Shnttnck,  10  Pick.  908;  Haydon  v.  Ptoughton.S  Pick.  5.^;  Yeomrna 
t;.  Stevens,  2  Allen,  840;  bwart  t».  Gregory,  15  Up.  Can.  Q.  B.  835; 
Glover  V,  Spendlove,  4  Dro.  C.  C.  S38. 

2  Rowland  v.  Theological  Sem.  8  Band.  06 ;  Yeomans  v.  Stevens, 
2  Allen,  849. 

8   Sword's  Hawkins,  47 ;  Johnson  v.  Stanton,  30  Conn.  801. 

4  Sword's  Hf^wklns,  47 ;  Glover  v.  Harris,  4  Rich.  Eq.  £1 ;  Holt  ti, 
Hogan,  5  Jones  Eq.  87. 

5  Hawkins  on  Wills.  41;  Att'y-Gen.  v.  Johnstone,  Amb.  577; 
.Danvers  v.  Dewes,  3  P.  Wms.  401 ;  Lea  v.  Brown,  3  Jones  Eq.  148 ; 
Hudson  V.  Pelrce,  8  Ired.  £q.  128. 

6  Walnman  v.  Field,  Kav,  607.  C/.  Lilex  v.  N'elson,  24  Ga.  00; 
Klrkpatrlck  v.  Bogcrs,  6  Ired.  Kq.  136 ;  Bklpwlth  v.  Caball,  19  Gratt 
786 ;  Winston  v.  Webb,  Phlll.  Eq.  2 ;  Lombard  v,  Boyden,  5  Allen, 
251 ;  Hart  v,  Marks,  4  Bradf.  162. 

7  1  BIgelow's  Jarman,  666 ;  Brattle  Sq.  Church  v.  Grant,  8  Gray, 
142,  l.'H);  Austin  v.  Cambrldfreport  Parish,  21  Pick.  215;  Brlgham  v. 
Sbattuck,  10  Pick.  806 ;  Hayden  v.  Stoughton,5  Pick.  528. 

8  1  BIgelow's  Jarman,  666 ;  4  Kent  Com.  16;  Brattle  Sq.  Church 
V.  Grant,  8  Gray,  142. 

9  Sword's  Hawkins,  47,  citing,  James  v.  James,  4  Paige,  117 ;  War- 
ing t>.  Waring,  17  Barb.  558. 

10  Maugham  v.  Mason,  1  Ves.  A  B.  410. 

11  Durour  v.  Mollenx,  1  Ves.  Sr.  320. 

g  264.  A  residuary  gift  carries  intorlm  income.— As  a 
general  rule,  the  income  accruing  upon  legacies  ^  and 
devises,''  prior  to  the  time  of  vesting,  does  not  accumu- 
late for  the  benefit  of  the  legatees  and  devisees ;'  but  a 
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general  residuary  bequest,  although  contingent,  will 
carry  with  it  the  interim  income  of  the  personalty,* 
and  of  the  realty  also,  whether  the  two  are  blended  in 
the  same  clause,  showing  an  intention  that  the  same 
rule  should  operate  upon  both,*  or  whether  the  realty 
be  given  alone  as  a  general  residuary  devise.^ 

1  Pace's  Appeal,  71  Pa.  St.  402 ;  Kerr  v.  BoBler,  62  Pa.  St.  187 ; 
Harris  v.  Lloyd,  Turn.  <fc  R.  310 ;  Wyndham  v.  Wyndham,  8  Bro. 
C  C.  68 ;  Shawe  v.  Caaliffe,  4  Bro.  C.  C.  144.  But  see  BuUock  v. 
Stones,  2  Ves.  Jr.  521. 

2  Genery  v.  Fitzgerald,  Jacob,  408. 

8   Hopkins  V.  Hopkins,  1  Ves.  Sr.  288. 

4  Hodson  v.  Bectlve,  1  Hem.  A  M.  880 ;  Trevanlon  v.  Vivian,  2 
Ves.  Sr.  4»0 ;  Slielton  v.  Shelton,  1  Wash.  53 ;  Fleming  v.  Boiling,  3 
Call,  75. 

5  Brallsford  v.  Hejrward,  2  Desans.  Eq.  31 ;  Dougherty  v.  Dough- 
erty, 2  Strob.  Eq.  6o ;  Qenery  v.  Fitzgerald,  Jacob,  468 ;  Akers  v. 
Phipps,  3  Clark  <&  F.  691 ;  Stephens  v.  Stephens,  Forrest,  228. 

6  Rogers  f.  Ross,  4  Johns.  Ch.  997 ;  Akers  v,  Phipps,  3  Clark  &  F. 
(191  ;  Gibson  v.  Montiort,  1  Ves.  Sn  485.  Contra^  Hopkins  v.  Hopkins, 
1  Ves.  Sr.  268,  where  It  was  held  that  nelthera  specific  nor  residuary 
devise  to  the  use  of  an  unborn  person  carried  with  It  the  rents  and 
profits  accruing  before  the  time  of  vesting. 

J  265.  Of  residuary  gifts  to  two  or  more  persons. — 
Where  the  residue  is  given  to  two  or  more  persons,  a 
share  thereof  which  lapses,  or  fails,  will  not  accrue  in 
augmentation  of  the  remaining  parts,  but  will  pass  as 
intestate  estate.^  So  if  a  certain  amount  out  of  the  resi- 
due be  {^iven  to  one,  and  the  residue  of  the  residue  to 
another,  the  latter  will  derive  no  benefit  from  the  lapse 
of  the  legacy  to  the  former.'  But  if  all  the  residue  be 
given  to  one,  "  except  '*  a  certain  property  given  to  an- 
other, and  the  legacy  to  the  latter  fails,  it  will  fall  back 
into  the  general  bequest  to  the  former,  the  exception  out 
of  the  gift  to  the  one  being  considered  as  made  only  for 
the  benefit  of  the  other.'  "  A  gift  of  the  residue  of  the 
residue  of  the  testator's  personal  estate  is  in  fact  a  gift 
of  the  residue  of  a  particular  fund.  If  a  ^art  of  a  par- 
ticular fund  be  given  to  one  person  and  the  residue  to 
another,  it  is  a  question  of  intention,  not  subject  to  any 
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particular  rule,  whether  the  gift  of  the  residue  is  to  be 
read  as  a  ^ft  of  the  mere  balance  of  the  fund  after  de- 
ducting the  amount  of  the  sum  previously  given  out  of 
it,*  ....  or  a  gift  of  the  entire  fund,  subject  to  the  gift 
previously  made  out  of  it.^  ....  In  the  latter  case,  if 
the  gift  of  part  fails,  the  gift  of  the  residue  may  carry 
the  whole  fund  ;  in  the  former  case  not  so/'  * 

1  Chad  wick  v.  Chadwtck,  37  N.  J.  Eq.  71;  Skrymasher  v.  North- 
cote,  1  Swab.  570 ;  Humble  v.  Shore,  7  H.  247 ;  Skip  with  v.  Cabal  1, 19 
Oratt.  786 :  Burnet  v.  Burnet,  90  N.  J.  Eq.  595  ;  Goodwin  v.  Ingraham, 
29  Hun,  221 ;  Kerr  v.  Dougherty,  79  N.  Y.  ;«7;  Ford  v.  Ford,  l  Swan, 
485 ;  Oarthwait  v.  Lewis,  25  N.  J.  Eq.  351 ;  Hnber's  Appeal,  80  Pa.  St. 
848 ;  Haldeman  v.  Haldeman,40  Pa.  St.  29 ;  feykes  r.  Sykes,  Law  R. 
4  Eq.  202.  But  see  Crawshaw  v,  Crawstaaw,  14  Ch.  Dlv.  817 ;  Hoppock 
v.  Tucker,  59  N.  Y.  202. 

2  Beekman  v.  Bonsor,  22  N.  Y.  312 :  White  t».  FIsk,  22  Conn.  8B  ; 
Skrymasher  v.  Northcote,  1  Swab.  5A6 ;  Green  v.  Pertwee,  5  Hare,  240 ; 
Simmons  v.  Budall,  1  Sim.  N.  S.  115 ;  Lloyd  v.  Lloyd,  4  Beav.  28L 

8   James  v.  Irving,  10  Beav.  276 ;  Evans  v.  Jones,  2  Colly.  C.  C.  516L 

4  As  In  Page  v.  Leaplngwell,  18  Ves.  463 ;  Easum  v.  Appleford,  6 
Mylne  A  C.  56. 

6  As  In  Falkner  v.  Butler,  Amb.  514 ;  Carter  v.  Taggart,  16  Sim. 
423 ;  In  re  Harries'  Trusts,  John.  199. 

6   Hawkins  on  Wills,  43  ;  Hephinstall  v.  Gott,  2  Johns.  A  H.  450. 

i  266.  Of  general  deviiei  of  <*  lands,"  **  tenements,"  and 
<<  hereditaments." — The  most  comprehensive  words  of 
description  applicable  to  real  estate  are  ienementa  and 
hereditaments^  as  they  include  every  species  of  realty, 
as  well  corporeal  as  incorporeal.^  A  devise  of  lauds 
will  carry  houses,  unless  the  testator  appears  to  use  the 
word  in  contradistinction  with  houses.*  At  common 
law,  a  devise  of  lands,  or  of  lands,  tenements,  and  here- 
ditaments, did  not  include  leasehold  lands,'  unless  the 
testator  had  no  freehold  lands  answering  the  descrip- 
tion,* or  unless  the  two  species  were  so  blended  in  situ- 
ation and  enjoyment  as  to  constitute  in  fact  but  one 
property,*  or  unless  the  context  indicated  a  contrary 
intention.^  This  rule  of  the  common  law,  however,  has 
been  repealed  by  tlie  Victorian  Statute  of  Wills,  which 
enacted  that  every  general  devise  of  lands  shall  include 
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leaseholds  as  well  as  freeholds,  unless  a  contrary  in- 
tention appear  in  the  wilU  Similar  enactments  are  to 
be  found  in  the  Virginias  and  Kentucky.'*  A  devise  of 
'*my  unsettled  real  estate''  includes  an  unsettled  re- 
version in  property  included  in  a  settlement  providing 
a  jointure  or  otherwise,  the  court  construing  the  words 
as  equivalent  to  " not  otherwise  disposed  of."*  A  gen- 
eral devise  of  lands  and  of  real  estate  includes  any 
reversionary  interest  to  which  the  testator  may  be  en- 
titled.**^ A  devise  of  land  by  a  description  which 
includes  land  which  the  testator  did  not  own,  passes 
to  the  devisee  all  the  land  which  the  testator  did  own 
within  the  tract  described.^^  A  simple  devise  of  land 
includes  crops  growing  thereon  at  the  death  of  the  tes- 
tator,^' unless  there  be  an  express  disposition  of  them 
otherwise.^'  A  devise  of  the  rents  and  profits  of  land 
will  be  construed  as  a  devise  of  the  land  itself,  in  order 
to  carry  out  the  testator's  purpose,  but  not  in  violation 
of  his  intention."  So,  too,  a  bequest  of  "  ground  rent " 
carries  the  reversion  in  the  land  itself.'*  A  devise  of 
land  by  section,  township,  range,  and  number  of  acres, 
without  naming  the  State  or  county,  or  stating  whether 
the  township  was  north  or  south,  is  not  void  for  uncer- 
tainty, as  the  land  intended  may  be  ascertained  by 
parol.*' 

1  1  Jarman  on  Wills,  777 ;  3  Kent  Com.  401. 

2  1  Jarman  on  WUls,  777  ;  Heydon's  Will,  2  And.  123. 

8   Thompson  v.  Lawley,  2  Bos.  &  P.  313. 

4  Taylor  v.  Taylor,  47  Mi.  2J» ;  Rose  v.  BartlettLCro.  Car.  203  • 
Thompson  v.  Lawley,  2  Bos.  <fr  P.  303.    Cf.  Chapman  v.  Mart,  1  Ves.  271. 

6  Hohson  v.  Blackbnrn,  1  Mylne  ft  K.  S71 ;  Goodman  v.  Edwards, 
2  Mylne  <ft  K.  759  ;  Swift  v.  Swift,  1  De  Gex,  F.  &  J.  160. 

e  Hartley  v.  Hnrlp,  5  Ves.  540.  Of.  Swift  v.  Swift,  1  De  Gex,  F.  ft 
J.  IfM),  where  althoui?h  "  real  estate  "  was  the  term  employed,  it  was 
held  to  embrace  leaseholds. 

7  1  Vict.  ch.  26,  {  28. 

8  Va.  Code  (1873),  ch.  118,  JW ;  W.  Va.  Bien.  Laws,  ch.  84,  ?  14 ;  Ky. 
Gen.  Stats.  (1873)  ch.  113,  {  21. 
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9  Incorporated  Society  v.  Blchards,  1  Dru.  A  War.  285 ;  Chester 
V.  Chester,  3  P.  Wms.  66 ;  Jones  v.  Skinner,  5  Law  J.  Ch.  N.  8.  87 ; 
Olover  V.  Speudlove,  4  Bro.  C.  C.  837. 

10  Hayden  v.  Stoughton,  5  Pick.  53S;  O'Neal  v.  Ward,  3  Har.  A 
McH.  w* ;  Drew  v.  WiUcefleld,  64  Me.  297  :  McOay  v.  Hugus,  6  Watts, 
347 ;  Brown  v.  Boyd,  9  Watts  A  S.  128  ;  Church  v.  Mundy,  15  Ves.  396 ; 
Tennent  v.  Tennent,  1  Jones  4  L.  389 ;  Ford  v.  Ford,  6  Hare,  486 ; 
Mofltyn  V.  Champaeys,  1  Bing.  N.  C.  341. 

U   Bradley  v.  Bees,  113  111.  327. 

12  Pratt  t».  Coffman,  27  Mo.  424  ;  Budd  v.  Filler,  27  N.  J.  Eq.  43 ;  Brad- 
ner  v.  Faulkner,  M  N.  Y.  347.  Especially  where  there  are  words  suf- 
ficient to  pass  gathered  crops :  JJana  v.  Lewis,  2  R.  1. 49 '.  (y.  Grubb's 
Appeal,  4  Veates,  2^ ;  Carnazy  v.  Woodcock,  2  Munf.  234  ;  Fetrow  v. 
Fetrow,  60  Pa.  St.  253. 

13  Tayloe  v.  Bond,  1  Bush.  Eq.  5.  Growing  crops  held  not  to  pass 
with  land  in  Virginia,  when  the  testator  dies  after  March  1st:  Shel- 
ton  V.  Shelton,  1  Wash.  53.  "Growing  and  matured  crops"  does  not 
Include  corn  in  cribs  on  the  land:  Edwards  v.  Rainier,  17  Ohio  St. 
697. 

14  Bowen  v.  Payton,  14  B.  1. 257 ;  Byan  v.  Allen,  120  IlL  648w 

15  1  Jarman  on  Wills,  797,  and  cases  there  cited ;  Den  v.  Drew,  14 
N.  J.  Eq.  68. 

16  Black  o.  Blchards,  96  Ind.  184. 

2  267.  Of  general  devisee  of  **  lands ''  by  mortgagees  and 
tmsteos. — Property  which  the  testator  holds  as  trustee 
or  mortgagee  will  pass  under  a  general  devise  of  "  my 
lands,''  or  my  "real  estate,"  or  of  lands  designated  as 
l^^ing  in  a  certain  place,  unless  a  contrary  intent  can  be 
collected  from  the  expressions  of  the  will,  or  from  the 
purposes  and  objects  of  the  testator.*  Such  contrary 
intention  may  be  shown  by  the  property  being  devised 
subject  to  a  charge,'  or  in  trust  to  sell,'  or  "after  pay- 
ment of  debts,"  ^  or  to  the  separate  use  of  a  married 
woman,*  or  upon  complicated  limitations,'  or  to  a 
numerous  and  unascertained  class.^  And  In  general, 
wherever  the  devise  would  seem  to  show  an  intention 
that  the  devisee  should  enjoy  the  beneficial  ownership, 
it  will  not  be  construed  to  embrace  landvS  held  by  the 
testator  merely  as  trustee  or  mortgagee.'  But  altliough 
a  devise  by  a  mortgagee  passes  the  legal  estate  subsist- 
ing at  the  execution  of  the  will,  it  does  not  pass  the  es- 
tate subsequently  acquired  by  foreclosure.*    The  rule 
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that  a  general  devise  passes  the  legal  estate  in  mort- 
gaged lands,  assumes  tliat  there  Is  no  other  devise 
wliich  more  properly  includes  the  mortgaged  property. 
Bat  if  the  testator  makes  a  general  devise  of  all  his  lands 
to  one,  and  to  another  bequeathes  all  his  securities  for 
money,  there  is  no  doubt  that  the  legal  estate  in  lands 
of  which  the  testator  was  mortga;;ee  will  pass  to  the 
latter  along  with  tlie  securities.'®  A  devise  whicli  passes 
the  legal  estate  in  a  mortgage  vested  in  the  testator  does 
not  include  the  beneficial  interest  in  the  money  secured 
by  the  mortgage,  which,  being  pprsonal  estate,  passes 
tinder  the  general  or  residuary  bequest  of  personalty." 
If,  however,  a  mortgagee  in  possession  devises  the  mort- 
gaged lands  by  a  si>ecifio  description,  as  a  devise  of  all 
his  lands  in  a  certain  locality,  tliere  being  no  other  lands 
answering  the  description,  such  a  devise  may  well  be 
held  to  pass  the  beneficial  as  well  as  the  legal  estate  in 
the  mortgaged  lands.*'  The  fact  of  sucli  possession, 
particularly  where  it  has  been  of  long  continuance,  and 
accompanied  with  acts  of  ownersliip,  certainly  strongly 
favors  the  supposition  that  the  testator,  in  expressly  de- 
vising tlie  property,  means  to  give  the  beneficial  inter- 
est. Having  himself  enjoyed  the  property  beneficially, 
he  can  hardly  but  intend  that  his  devisee's  enjoyment 
should  bo  of  the  same  nature.^' 

1  Richardson  t».  Woodbury,  43  Mp.  20) ;  JackHon  v.  Delancy,  13 
Johnn.  554  :  Wills  v.  Cooper.  1  Dutch.  161 ;  Heath  v.  Knapp,  4  Pa.  St. 
290;  Cogdell  t;.  Cogdell,  S  Desaus.  £q.  346;  In  re  Brown,  3  Ch.  Dlv. 
1S6:  In  re  Pnckmnn,  1  Ch.  Dlv.  214  ;  Martin  v.  Laverton,  Law  R.  ff  Eq. 
M3:  Llndsell  v.  Thacker,  12  Sim.  182;  Balnbridffe  t).  Ashhurton,  2 
Tonnflr»  A  C.  ^7 ;  Bradybroke  v.  Insklp,  8  Ves.  436 ;  In  re  Charles,  4 
Ch.  Cham.  (TJ,  C.)  10. 

2  Rackham  v.  Slddall,  16  Sim,  297 ;  Leeds  v.  Munday,  8  Ves.  313  ; 
Ex  partij  Morgan,  10  Ves.  lOl. 

3  M^^rrlt  v.  Ins,  Co.  2  Bdw.  Ch.  543 ;  In  re  Morly,  10  Hare,  237 ;  Ex 
parte  Marshall,  H  81m.  60S. 

4  Roe  V.  Beade,  8  Term  Bep.  118 ;  Doe  v.  lightfoot,  8  Mees.  A  W. 
658. 

6  Lludsell  t7,  Thacker,  12  Blm.  ITS.    Gmtra,  Heath  v,  Knapp,  4  Pa. 
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6  Bradybroke  v.  Inship,  8  Ves.  436. 

7  In  re  Finney's  Estate,  3  Glff.  465. 

8  Martin  v.  Laverton,  Law  R.  9  Eq.  678. 

9  Van  Wagenen  v.  Brown,  26  N.  J.  1S?6. 

10  Benvolse  v.  Cooper,  6  Madd.  371 ;  Hawkins  on  Wills,  38. 

11  Hawkins  on  Wills,  37 ;  1  Jnrman  on  Wills,  fiSO ;  Cashborne  v. 
Scarfe,  1  Atk.  605 ;  Strode  v.  Russell,  2  Vern.  62L.  Contra,  I  Rob.  on 
Wills  (3d  ed.),  403,  citing  Ex  parte  Sergison,  4  Ves.  147. 

12  Hawkins  on  Wills,  38 ;  Woodhouse  v.  Meredith  1  Mer.  450 ; 
Burdus  V.  Dixon,  4  Jur.  N.  B.  967. 

13  1  Jarman  on  Wills,  6no ;  Woodhouse  v.  Meredith,  1  Mer.  450  ; 
Weston  V.  Mowlin,  2  Burr.  977. 

§  238.  Of  general  devisef  of  lands  hj  vendors  and  ven- 
dees.— A  devise  in  general  term.s  of  the  testator's  lands 
includes  those  which  he  has  contracted  to  purchase.* 
Under  a  general  devise  of  lands  the  legal  title  only  to 
lands  which  the  testator  has  contracted  to  sell  will 
pass ;  and  the  devisee  will  not  be  entitled  to  the  pur- 
chase money  when  it  shall  be  paid,'  A  specific  devise 
of  lands  contracted  to  be  sold,  where  there  is  anything 
in  the  context  to  indicate  an  intention  to  confer  a  bene- 
ficial interest  upon  the  devisee,  will  entitle  him  to  the 
purchase  money.' 

1  Gist  V.  Boblnet,  8  Bibb,  4 ;  Ex  parte  Champion,  1  Bnsb.  248  j 
Livingstone  v.  Newklrk,3  Johns.  Ch.  H16;  Smith  v.  Jones,4  Ham. 
COhlo)  121 ;  Acherley  v.  Vernon,  10  Mod.  518 ;  Collison  v.  Girling,  4 
Mylne  &  C.  75. 

2  Knollys  v.  Shepherd,  1  Jacob  A  W.  479. 

3  Drant  v.  Vause,  1  Younge  <&  C.  Ch.  580. 

§  289.  Whether  general  devises  include  powers  of  ap- 
pointment.— General  devises  and  bequests  did  not,  at 
common  law,  ordinarily  include  property  not  the  testa- 
tor's own,  over  which  he  had  a  power  of  appointment ;  * 
although  if  the  property  subject  to  the  power  were  suf- 
ficiently described,  so  that  it  was  clear  that  the  testator 
had  in  view  the  subject  of  the  power,  the  devise  or  be- 
quest operated  as  an  execution  thereof.'  And  where  a 
testator  devised,  **a]l  my  lands,*'  or  all  of  his  lands 
designated  as  lying  in  a  certain  place,  and  had  no  lands 


467  WOBDS  DESCRIPTIVE  OP  BEQUEST.  ?  270 

of  his  own  answering  the  description,  it  was  construed 
as  intended  to  pass  those  over  which  he  held  a  power 
of  disposition.'  By  the  Victorian  Statute  of  Wills,  the 
common-law  presumptive  was  reversed,  and  now,  un- 
less a  contrary  intention  appear  in  the  will,  general 
devises  or  bequests  are  construed  to  include  real  or  per- 
sonal property  over  which  the  testator  may  have  a  gen- 
eral power  of  appointment,*  Similar  statutes  have  been 
enacted  in  several  of  the  American  States;*  and  tlie 
later  American  cases  hold,  contrary  to  the  early  English 
rule,  that  where  there  is  a  general  power  of  disposal,  a 
general  bequest  or  devise  is  presumed  to  Include  an 
exercise  of  the  power,  if  there  bo  nothing  in  the  will  to 
sliow  a  contrary  intent ;  and  that  this  presumption  is 
decisive  in  cases  where  the  general  power  of  disposal 
is  accompanied  by  the  beneficial  use  of  the  property 
made  the  subject  of  the  power,  and  where  the  power  is 
created  by  the  testator.* 

1  Collier's  Will,  40  Mo.  TOO ;  Mory  r.  Mitchell,  18  Md.  241 ;  Burleigh 
V.  Clough,  5J  N.  H.  287  ;  BIiiRhnni's  Appeal,  64  Pa.  St.  349;  Johnson  v. 
Stanton,  30  Conn.  30:{;  Hollister  t>.  Shaw,  46  Conn.  248 ;  Andrews  v. 
Emmot,  2  Bro.  C.  C.  297;  Hougham  v.  SandyA,  2  Sim.  95;  Clere's 
Case,  6  Coke,  17  b ;  Webb  v.  Honhor,  1  Jacob  &  W.  362. 

2  Hawkins  on  Wills,  2^ ;  In  re  David's  Trusts,  1  John.  4ns ;  Innis 
r.  Sayer,  3  Macn.  <ft  O.  606;  Lownds  v.  Lownds,  1  Younge  A  J.  445; 
Walker  v.  Mackle,  4  Buss.  76 ;  In  re  Qratwlck's  Trusts,  Law  B.  1  £q. 
117. 

8  Hawkins  on  Wills,  24.  ?5 ;  Stnnden  v.  8tanden,2  Ves.  Jr.  069 ; 
Denn  v.  Boake,  (H.  L.)  6  Blng.  47a.  So  as  to  leaseholds.  Grant  v. 
Lynam,  4  Buss.  292. 

4  1  Vict  ch.  26,  ?  27 ;  1  Sugden  on  Powers  ffth  edX  889 ;  Cloves  v, 
Awdry,  12  Beav.  604 ;  Frankcombe  v.  Hay  ward,  0  Jur.  344 ;  Haw- 
thorne V.  Shedden,  3  Smale  &  O.  293 ;  In  re  Wilkinson,  Law  B.  4  Ch. 
589. 

5  Bolton  V,  De  Peyster,  25  Barb.  578 ;  Button  v.  Benkard,  92  N.  T. 
295 ;  Van  Wert  v.  Benedict,  1  Bradf.  123. 

6  1  Blgelow's  Jarman,  678 ;  Bangs  v.  Smith,  96  Mass.  270 ;  Funk  v. 
Eggleston,  9*  111.  516,  539 ;  Andrews  v.  Brunefleid,  32  Miss.  108  ;  White 
t'.  Hicks,  83  N.  Y.  383 ;  A  mory  r.  Meredith,  71  Allen,  3«»7 ;  Wlllard  v. 
Ware,  10  Allen,  283 ;  Collier's  Will,  40  Mo.  287.  329 ;  Hollister  v.  Shaw, 
46  Conn.  248 ;  Bolton  v.  Be  Peyster,  25  Barb.  539. 

i  270.  Of  the  words  **  mesBuage,**  "  liouBe,*'  and  <*  appur- 
tenances." —  **  Messuage  "  includes  the  house  and  eiftmit 
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thereof,  the  cartilage,  garden,  and  orchard,^  but  does  not 
embrace  land  beyond  the  homestead  or  orchard,  al- 
though contiguous  and  enjoyed  therewith.*  The  word 
"house  "is  said  to  be  synonymous  with  "messauge,*' 
and  to  convey  all  within  the  curtilage,  without  the  ad- 
dition of  the  words  "  with  its  appurtenances,"  ' — what- 
ever, indeed,  is  necessary  for  the  convenient  occupation 
of  the  house,  although  not  all  that  it-s  owner  finds  con- 
venient to  occupy  with  it.*  A  devise  of  the  house  and 
lot  "  in  which  I  now  reside  "  conveys  only  the  lot  which 
the  testator,  prior  to  making  the  will,  had  separated 
from  his  adjacent  lands  and  enclosed  by  fences.*  What- 
ever is  necessary  to  the  commodious  enjoyment  of  the 
house  will  pass  under  the  word  "appurtenances";  a 
fortiori,  .if  then  actually  enjoyed  with  it  by  the  person 
in  whosQ  occupation  it  is  described  to  be.  But  this  word 
will  not  be  carried  beyond  its  ordinary  acceptation,  and 
although  the  context  may  enlarge  it;s  scope,  the  burden 
of  proof  is  on  those  who  so  contend.'  The  words  "  thereto 
belo^iging"  are  more  comprehensive  than  "appurte- 
nances."^ And  a  devise  of  a  house,  with  the  "lands 
appertaining  thereto,"  comprises  all  lands  usually  occu- 
pied with  and  lying  near  the  messuage,  and  is  broader 
in  signification  than  a  devise  of  a  house  with  "  the  appur^ 
tenances  thereto.^ 

1  Garden  v.  Tuck,  Cro.  Eliz.  80 ;  Smith  v.  Martin,  2  Saund.  400. 

2  1  Jar  man  on  Wills,  778. 

5  Bennet  v.  Bittle,  4  Rawle,  839 ;  Rogers  t».  Smith,  4  Barr.  93 ;  Doe 
V.  Collins,  2  Term  Rep.  4M8,  wliere  a  coul-pen  on  the  opposite  side  of 
the  road  was  included  ;  Blackborn  v.  Edgley,  1  P.  Wms.  600. 

4  1  Jarman  on  Wills,  780,  citing,  Steele  v.  Midland  By.  Co.  Law  R. 
1  Ch.  275.  As  to  the  word  "  cottage."  see  Doe  v.  Hubbard,  15  Q.  B.  227 : 
Doe  V.  Sotheron,  2  Barn.  &  Adol.  638,  As  to  what  passes  with  a  devise 
of  a  mill-site,  see  Matter  of  Water  Communication,  4  Edw.  Ch.  545  ; 
J.ee V.  Woodward,  2 Tayl.  100 ;  Niteell  v.  Paschall, 3  Rawle,  76 ,  Blaine 
V.  Chambers,  1  Serg.  <&  B.  169. 

6  Fhillipsburgh  v.  Bruch,  37  N.  J.  Eq.  487. 

6   1  BIgelow's  Jarman,  774  ;  Otis  v.  Smith,  9  Pick.  295;  Jackson  t; 
White,  8  Johns.  53  ;  Eliot  v.  Carter,  12  Pick.  436, 441 ;  Lister  r.  Pick- 
ford,  34  Beav.  576 ;  Nicholas  v.  Chamberlain,  Ore.  Car.  121 ;  Hobaoii  ik 
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Blackburn,  1  Mylne  A  K.  571 ;  Evans  v.  An^rell,  26  Beav  202 ,  Smith 
V.  Bfdgway,  Law  R.  i  £x.  46  ;  PheyBey  v  Vlcary,  16  Mees.  &  W.  494. 

7  1  Jarman  on  Wills,  782  ;  Ongley  v.  Chambers,  8  Moore  J.  B.  665 ; 
Doe  V.  Langton,  2  Barn.  A  Adol.  630,  where  an  adjoining  farm  was 
held  included. 

8  1  Jarman  on  Wills, 782  ;  Hill  v. Orange,  Plow.  170 a;  Hearn  v. 
Allen,  Cro.  Car.  57. 

g  271.  Of  the  term  <<  personal  property." — The  term 
**  personal  property  "  is  frequently  employed  by  testa- 
tors in  a  popular  and  narrower  sense  than  attaches  to 
its  legal  and  technical  use.^  Thus,  a  bequest  to  the  tes- 
tator's widow  of  all  the  personal  property  belonging  to 
or  used  in  connection  with  a  farm,  to  be  kept  until  the 
youngest  son  became  of  age,  has  been  decided  not  to 
pass  wheat  harvested  before  the  testator's  deatli  and  on 
thd  farm  awaiting  a  market.'  Likewise,  a  gift  to  a 
widow  of  certain  articles  of  furniture,  and  "every 
article  of  personal  property  in  and  about  said  home- 
stead, or  wherever  found  belonging  to  my  estate,"  did 
not  include  shares  and  bonds,  the  income  only  of  which 
had  been  given  her  in  another  clause  of  the  will.*  So, 
also,  a  bequest  of  "personal  property,"  with  direction 
for  sale,  does  not  include  bonds,  notes,  mortgages,  and 
other  choses  in  action,  or  money,  such  property  not 
being  ordinarily  made  a  subject  of  sale«^  There  is  a 
<»se,  however,  in  which,  taking  the  will  as  a  whole,  it 
has  been  held  that  a  direction  to  "sell  all  my  prop- 
erty," and  to  divide  the  same  between  certain  persons, 
did  not  show  an  intention  on  the  testator's  part  to  ex- 
clude notes  and  money  from  the  bequests  to  them.* 
And  in  order  to  prevent  a  partial  intestacy,  where  there 
is  a  direction  to  the  executors  to  sell  the  whole  of  the 
testator's  property,  and  out  of  the  proceeds  to  pay 
legacies,  ckosea  in  ctction  will  be  included.*  In  a  late 
case  it  has  been  said,  that  a  gift  of  the  homestead,  "  with 
all  the  personal  property  and  etfects  in  the  house  and 

on  the  lot,"  will  include  domestic  animals  housed  on 
Beach  Wills.  — 40. 
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the  home  lot,  althoui^h  sometimes  worked  or  pastured 
on  an  adjoining  tract  of  land  J 

1  Tlghe  V.  Nelson,  3  Bemarest,  638,  where  the  ezpresRion  was 
"  personal  property  atut  furniture." 

2  KempTs  Appeal,  ."^  Mich.  352. 

3  Benton  v.  Benton,  63  N.  H.  289 ;  56  Am.  Rep.  512. 

4  8wor^»8  Hawkins,  55,  citing,  Hunter's  Estate,  6  Pa.  St.  07  ; 
Bredlenger's  Appeal,  2  Grant  C«s.  4fil ;  Gprman  r.  Oerman,  27  Pa.  St, 
V(\;  Alexander  v.  Alexander,  6  Ired.  Eq.  ^290;  Hastings  v.  Earp, 
J>hlll.  Eq.  5. 

5  Cate  V.  Cranor,  80  Ind.  202. 

6  Harkness  r.  Harkey,  1)1  N.  C.  IflS ;  Thornton  ti.  Bush,  20  Oa^  791 ; 
JtSword's  Hawkins,  5.5,  .56.    Cf.  Hogan  v.  Hogan,  63  N.  C.  222. 

.7    Martin  v.  Osborne  (Tenn.  1887;,  85Tenn.  420. 

§  272.    Of  the  words  *<grood8*'  and  *< chattels."— The 

-n^rords  **  goods  "  and  **  chattels  "  include  the  whole  per- 
sisonal  estate ;i  but  a  bequest  of  "goods  and  chattels," 
w  of  **  personal  property,"  described  as  in  a  certain 
^ace,  does  not  include  ehosea  in  action^  for  they  have 
-MO  locality.*  A  gift  of  "  all  my  w<M*ldly  goods,  conslst- 
i!u^  of  household  furniture,  clothing,  beds  and  bedding, 
money  and  cattle,  also  whatsoever  debts  may  be  due 
me,  likewise  my  house  and  lot,"  does  not  convey  other 
real  estate  not  specified  nor  referred  to.^ 

1  Stuckey  r.  Stuckey,  1  Hill  Ch.  309 ;  Kendall  v.  Kendall,  4  Row. 
370 ;  Moore  v.  Mooro,  1  Tiro.  O.  C.  127,  choses  in  action.  Qf.  Jepson  v. 
Key,  2  Hurl.  <ft  C.  878  ;  Keyser  v.  School  District,  35  N.  H.  483. 

2  Sword's  Hawkins,  65 :  ?r  nniman  v.  French,  17  Pick.  404 ;  Chap- 
man V.  Hart,  1  Vos.  Sr.  27- ;  Moore  v.  Moore,  I  Bro.  C.  C.  129.  Cf. 
Jaokson  v.  Robinson,  1  Yeates,  101,  where  "goods  or  movables"  are 

defined. 

3  Parish  v.  Cook,  78  Mo.  212 ;  47  Am.  Rep.  107. 

I  273.  Of  the  word  "  effoots."  —  Notwithstanding  some 
cases  inconsistent  with  the  rule,"  says  Mr.  Hawkins, 
"it  appears  to  be  settled  by  authority,  that  the  word 
*  effects '  is  confined  to  personal  estate,  and  does  not  in- 
clude real  estate,  unless  an  intention  appear  to  the 
contrary."^  But,  of  course,  the  context  may  show  a 
contrary  intent,  as  where  the  testator  speaks  of  "my 
said  effects,"  or  "the  effects  herein  willed  them,"  re- 
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ferring  to  a  previous  devise  of  land,'  or  directs  an 
annuity  to  be  paid  out  of  his  real  and  personal  estate 
by  the  person  to  whom  the  "effects"  are  given.'  A 
bequest  of  "  all  my  household  effects,  books  and  papers 
of  value,  and  everything  the  house  contains,"  the  same 
to  be  taken  "by  the  legatee"  without  inventory  or  ap- 
praisal, was  considered  not  to  include  a  note,  lior  a  sav- 
ings bank  deposit  book  found  with  the  note  among  the 
testator^s  papers.* 

1  Hawkins  on  Wills,  M,  55 ;  Doe  v.  Drinir.  2  Maule  <&  S.  448  ;  Doe 
V.  Earles,  15  Mees.  <ft  W.  450 ;  CamfleUI  v,  Ollbert,  3  East,  610 ;  Doe  r. 
Lalnchbury,  clt.  15  Mees.  A  W.  456 ;  Doe  v.  Lonklands,  14  East,  :^0. 
But  set>  Hanimlll  v.  Hammlll,  6  OnU  B.  681 ;  8. C.  6C.  L.  T.  81 ;  Hogan 
V.  Jackson,  cit.  2  Maule  A  8. 458. 

2  Page  V.  I\>ust,  89  N.  C.  447  ;  Doe  v.  White,  1  East,  83L 

S   Hawkins  on  Wills,  55 ;  Tltchfield  v.  Horncaatle,  2  Jar.  6ia 

4  Webster  v.  Weirs,  61  Conn.  6861  QC  Benton  v.  Benton,  63  N.  H. 
S8B ;  56  Am.  Rep.  512. 

{  274.  Of  tho  word  "  money  " — Ita  ordinary  meaning.  — 
A  bequest  of  ** money"  does  not  ordinarily  embrace 
bonds,  mortgages,  promissory  notes,  or  other  securities, 
unless  the  will  plainly  indicate  an  intention  to  that  ef- 
fect. Tlie  word  is  to  be  understood  in  its  ordinary  sense  * 
of  gold  or  silver  or  currency,*  A  bequest  of  **  moneys  " 
embraces  money  in  bank  upon  ordinary  current  *  or  de- 
posit account ; '  but  it  has  been  said  not  to  include  a  sav- 
ings bank  deposit  drawing  interest.^  This,  however, 
has  been  controverted,^  and  it  has  been  held  in  con- 
struing a  will  which  contained  no  residuary  clause,  but 
where  it  was  manifestly  the  testator's  intention  to  dis- 
pose of  all  his  property,  that  the  words  '*all  my  moneys 
after  paying  all  my  just  debts,"  should  pass  deposits 
in  a  savings  bank  and  railroad  stock  not  specilically 
devised.' 

1  Dabney  v.  Ootrell,  9  fJratt.  672, 581 ;  Paup  v.  Svlvester,  22  Iowa, 
875;  Beatty  r.  Lalor,  2  McC'art.  Ch.  1014 ;  Morton  v.  Perry,  1  Mete.  44^; 
Mann  v.  Mann,  I  Johns.  Ch  2.%  ;  Hotham  v  8utton,  15  Ves.  SS7 :  liOwe 
».  Thomas.  Kay,  afl9.  See,  however,  Walte  v.  C'oombes,  5  De  Opx  A 
8. 676.  Stock  In  the  funds  may  p<tss  nnder  a  bequest  of  **  securities  " 
for  money :  Bescoby  v.  Pack,  l  Sim  A  at,  500. 
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2  Parker  r.  Marchant,  1  Phillips,  336. 

8  Manning  v.  Purcell,  7  De  Gex,  K.  &  0. 6S. 

4  Beatty  v.  Lalor,  2  McCart.  IIQ. 

5  Dabney  v.  Cottrell,  9  Gratt.  672, 68a 

6  Jenkins  v.  Fowler,  63  N.  H.  244. 

g  275.    Of  the  word  "money" — Its  extended  conBtmo- 
tion.  —  A  bequest  of  "  money  "  will  even  pass  the  whole 
personal  estate,  if,  considerinf^  the  whole  instrument 
in  connection  with  the  circumstances  of  the  testator,  it 
appears  that  such  was  his  intention.^    Thus,  in  a  recent 
case,  a  will  devising  both  real  and  personal  property, 
contained  a  clause  to  the  effect  that  **any  other  money 
remaining  "  after  the  testator's  death  should  be  divided 
equally  among  certain  persons,  and  this  was  construed 
to  apply,  not  only  to  actual  cash,  but  to  all  the  other 
personal  estate  of  the  testator.'    So,  too,  where  the  pur- 
pose of  the  bequest  of  **  money  "  is  greatly  dispropor- 
tioned  to  the  small  amount  of  actual  money  possessed 
by  the  testator,  it  will  be  presumed  to  have  been  used 
in  its  more  extended  sense.'    And  the  like  comprehen- 
sive meaning  attaches  to  the  word  where  there  is  no 
other  gift  of  the  residue  of  the  estate,  and  there  is  a  be- 
q  nest  of  "  money  remaining ''  after  the  payment  of  debts 
and  legacies,^  or  funeral  expenses.^    But  tiie  wdrd  will 
not  bear  this  extended  construction  where  it  is  followed 
by  a  gift  of  "wearing  apparel,  trinkets,  and  all  other 
property  I  may  die  possessed  of,''  •  nor  where  it  is  quali- 
fied by  the  adjective  "  ready,"  ^  nor  where  the  context 
shows  that  the  "money"  spoken  of  as  "remaining" 
was  evidently  part  of  a  particular  fund.*    So,  also,  the 
nature  of  the  bequest  may  show  that  certain  kinds 
of  personal  estate  could  not  be  intended  to  pass  by 
a  gift  of  "money  and  effects," •    The  degree  of  com- 
prehensiveness must  in  each  case  be  decided  by  the 
context,*® 
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1  Prlchard  v.  Prlchard,  Law  R.  11  Eq.  ffM :  Fulkerson  r.  Chltty,  4 
Jones  Eq.  244 ;  Morton  v.  Perry,  1  Met.  449 ;  Bmith  v.  Davis,  1  Grant 
Cas.  153 ;  Stratton  v.  llillas,  'J  Dru.  <ft  War.  51. 

2  Decker  v.  Decker  (111.  1887),  121  111.  341 

3  Prlchard  v.  Prlchard,  Law  R.  11  Eq.  234 ;  Morton  v.  Perry,  1  Met. 
443. 

4  Paul  r.  Ball,  .^1  Tex.  10 ;  Smith  v.  Davis,  1  Grant  Cas.  158  ;  Stocks 
V.  Barre,  John.  54 ;  Rotirers  v.  Thomas,  2  Keen,  8 ;  Grosvenor  v. 
Durston,  25 Beav.  07 ;  Cowll'sr  v.  Cowling, 26  Beav.  452.  Contra,  Gos- 
dcn  V.  Dotterlll,  1  Mylne  <Sc  K.  Sd. 

5  Leff^e  V.  Aserfll,  Tarn.  <fc  R.  285,  n.;  Willis  v.  Plaskett,  4  Beav. 
20S.    cy:  Dowson  V.  Gaakoin,  2  Koen,  11. 

6  Hawkins  on  WUls,  52 ;  Willis  v.  Plaskett,  4  Beav.  208. 

7  In  re  Powell's  Trust,  John.  49.  A  bequest  of  '*  ready  money  '* 
includes  cash  in  bank  on  current  account:  Manning?  v.  Purcell,  7  De 
Gex,  M.  <ft  G.  55 ;  Parker  v.  Marchant,  1  Phillim.  356, 360.  Cf.  Smith 
V.  Burch, 02  N.  Y.  228,  where  "  ready  money  in  bank  or  elsewhere" 
Included  a  legacv  bequeathed  to  the  testatrix  by  another  and  col- 
lected by  her  husband.  In  this  case  the  authorities  on  "ready 
money  "  arc  fully  reviewed. 

8  Ommaney  v.  Butcher,  Turn.  A  B.  260. 

9  Borton  v.  Dunbar,  30  Law  J.  Ch.  8. 

10    1  Jarman  on  Wills,  775 ;  Langdale  v.  Whitfield,  4  Kay  &  J.  436. 

}  276.  Of  the  words  **  mortgagei "  and  <*  Beonrlties  for 
moxiey.'' — A  gift  of  "mortgages"  or  "securities  for 
money,''  is  a  gift  of  all  the  testator's  interest  in  the 
nloney  and  security,  and  will,  therefore,  pass  a  fee  in 
the  land.^  And  it  is  no  objection  to  the  passing  of  the 
legal  estate  that  the  gift  is  qf  "  securities  for  money  and 
all  other  my  personal  estate."  *  So,  too,  the  legal  estate 
in  a  mortgage  will  pass  under  the  term  "  securities  for 
money,"  notwithstanding  the  bequest  is  made  "subject 
to  payment  of  debts  and  legacies,"'  or  "in  trust  for 
sale,"^  although  these  expressions  would  prevent  the 
legal  estate  from  passing  under  a  devise  of  "lands."  ^ 
"Securities  for  money"  will  pass  stocic  in  the  public 
funds ;  *  but  does  not  include  shares  in  a  banking  com- 
pany, which  are  merely  an  ''^terest  in  an  incorporated 
partnership.^  It  has  been  said  that  a  gift  of  "  money  on 
security"  does  not,  as  in  the  case  of  securities  for 
money,"  conf/er  upon  the  legatee  the  legal  title  to  the 
mortgaged  property,  unless  there  be  some  expression 
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in  the  will  iinpl3ring  that  he  is  to  have  power  to  call  in 
the  mortgage.*  Under  a  direction  that  legacies  ex- 
pressed in  dollars  should  be  paid  *'  in  notes  or  bonds 
or  mortgages,  transferred  to  them  with  their  respective 
value  at  the  time,"  it  was  decided  tliat  the  securities 
were  to  be  transferred  at  their  fair  intrinsic  value,  and 
not  at  the  amount  due  upon  them.* 

1  Benvoize  v.  Cooper,  6  Madd.  371 ;  lu  re  King's  Mortgage,  3 
De  Gex  &  S.  (M4. 

2  Knlghtv.  Bobliiaon,2Ka7AJ.a)3. 
8    Knight  V.  Bobinson,  2  Kay  A  J.  503. 

4  Hx  parte  Barber,  5  Sim.  451. 

5  Hawkins  on  Wills,  4S,  49. 


6   Bescoby  v.  Pack,  1  Sim.  A  St  500.    Cy:  Clari  v.  AV.zliis,  80  "T.  C. 
Bep. 
was  held  to  Inclnde  railroad  stock  and  State  boncls. 


829;  47  Am.  Bep.  538,  where  nndcr  the  circamstances  '*bank  stock" 


7  Sword's  Hawkins,  SO ;  Ogle  v.  Knlpe,  Law  B.  8  Bq.  438. 

8  In  re  Caaltley,  17  Jnr.  124 ;  Doe  v.  Bennett,  6  Lix.  8:2 ;  In  re 
Arrowsmith's  Trusts,  4  Jur.  N.  S.  1123. 

9  Beatty  v.  Cory  Univ.  Soc.  41 N.  J.  Eq.  563. 

§  277.  Biindry  other  words  of  descriptloa. — The  word 
**  premises  "  properly  denotes  that  which  has  been  bo- 
fore  mentioned,  and  the  extent  of  its  meaning  ia  meas- 
ured by  the  expressions  to  which  it  refers.^  The  word 
"farm**  is  one  of  large  import  both  in  England  and 
America.  "  In  the  former  it  commonly  implies  estc^lo 
leased ; '  but  as  to  the  term,  it  is  said  to  be  a  coUectivo 
word)  consisting  of  divers  things  gaUierBd  Into  one,  as 
a  messuage,  land,  meadow,  pastare,  wood,  common, 
etc.  In  this  country,  a  man  is  generally  the  owner  cf 
his  farm,  and  it  is  a  parcel  of  land  used,  occupied,  man- 
aged, and  controlled  by  one  proprietor."'  The  word 
"furniture,"  in  a  gift  of  the  use  of  the  household  fur- 
niture, includes  everything  about  the  house  that  has 
usually  been  enjoyed  therewith.^  The  context  and  the 
circumstances  of  the  testator  may  show  that  the  word 
"homestead"  was  not  used  in  its  statutory  sense,  but 
was  intended  to  mean  the  testator's  entire  farm.^   Under 
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a  bequest  of  a  sum  of  money  "including"  all  notes, 
etc.,  the  notes  do  not  pass  in  addition  to  the  sum,  but 
as  a  part  of  it.'  "  All  my  cattle  "  has  been  held  not  to 
include  cattle  afterwards  bought  to  fatten  for  beef.^  A 
bequest  of  all  the  household  property  in  the  house  has 
been  held  to  include  wood  and  coal  and  a  shot-^un.^ 
A  devise  of  insured  property  does  not  pass  the  policies 
of  insurance;  unless  they  are  specifically  bequeathed 
to  the  devisee  they  will  go  to  the  executor.* 

1  1  Jarman  on  Wills,  778 ;  Doe  v.  Meakln,  1  East,  458. 

2  AUhoogh  it  may  inclade  honses,  lands,  and  tenements  of  every 
tenure :  Doe  v,  Lacan,  9  East,  448. 

8  Aldrich  v.  Ga8klll,.10  Cush.  155,  where  a  tract  of  land  not  imme- 
diately adjacent  passed  with  a  devise  of  "  the  farm  whereon  I  now 
live,  consmtlnff  of  about  one  hundred  and  thirty  acres,"  although 
the  two  together  exceeded  the  number  specified. 

i  Endicott  V,  Endleott,  41 N.  J.  Eq.  93» 

5  Kennedy  v.  Kennedy,  105  111.  86Q, 

6  Henryv.  Henry,  81  Ky.  842. 

7  Hawesv.  roote,64Tex.  22. 

8  In  re  Prazer,  92  N.  Y.  230. 

9  Hurley's  Estate*  13  Pblla.  278. 
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rule. 
2  305.   The  same  subject  continued  —  The  contrary  rule. 
2  906.   Reference  to  the  statute  to  ascertain  the  persons  and  tbeir 

shares. 
2  907.   Sundry  cases. 
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§  278.  Introductory.— *  *  We  must  distinguish  between 
four  classes  of  persons  who  may  take  the  personal  es- 
tate beneficially  by  way  of  succession :  Firat,  The 
Vnext  of  kin  *  proper,  or  nearest  blood  relations  of  the 
deceased,  according  to  the  degrees  of  the  civil  law,  e.  g., 
the  parents  and  children  of  the  deceased  in  the  first 
degree,  and  in  default  of  these,  the  brothers  and  sisters, 
grandchildren  and  grandparents  in  the  second  degree, 
and  so  on.  Second,  The  *  next  of  kin  according  to  the 
Statutes  of  Distribution,'  including  those  who  take  by 
representation  to  the  next  of  kin  under  those  statutes ; 
ill  this  class,  children  and  their  representatives  take  to 
the  exclusion  of  parents ;  brothers  and  sisters  and  their 
children  to  the  exclusion  of  grandparents,  etc.^  Third, 
The  wife,  who  is  a  person  entitled  to  a  share  of  the  per- 
sonal estate  by  virtue  of  the  Statutes  of  Distribution, 
but  is  not  in  any  sense  one  of  the  next  of  kin.  ^burth. 
The  husband,  who  succeeds  to,  or  rather  appropriates, 
the  personal  estate  of  his  wife  by  virtue  of  the  marital 
right,  bat  is  not  a  person  entitled  under  the  Statutes  of 
Distention."  *  Mr.  Hawkins  concludes  his  admirable 
chapter  upon  "Descriptions  relative  to  Succession  to 
Personal  Estate,''  with  the  following  deductions  from 
the  cases V  "It  may  be  observed  that  the  expressions 
considered  in  this  chapter  fall  into  three  classes,  cor- 
responding to  the  ideas  of  succession^  of  statutory  kin^ 
^hipf  and  of  consanguinity.  Thus  (1)  *  heirs '  taking  by 
substitution,  and  *  representatives '  taking  beneficially, 
include  all  who  succeed  to  the  personal  estate  of  the  de- 
ceased, but  exclude  the  husband,  who  does  not  suc- 
ceed, but  appropriates.  (2)  *  Relations'  and  *next  of 
kin  according  to  the  statute,'  include  all  who  take 
under  the  Statutes  of  Distribution,  except  the  wife,  who 
is  not  of  kin  to  the  deceased.  (3)  *  Next  of  kin  *  and 
*  nearest  relations,'  include  all  the  nearest  blood  rela- 
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tions  in  equal  degree,  but  exclude  those  who  take  only 
by  reference  to  the  statute.  It  would  seem  that  in  all 
expressions  falling  under  1  and  2,  the  statutory  propor- 
tions ought  to  be  implied  in  the  absence  of  any  expres- 
sion indicating  a  contrary  intention." 

1  2  Stephens'  Com.  (3d  ed.)  197, 200. 

2  Hawkins  on  WIII9. 9L 

i  279.  Of  gifts  to  ''  ehUdren.*'  — A  gift  to  << children," 
if  there  be  children  in  existence,  does  not  include  grand- 
children,' nor  step-children,*  nor  adopted  children.' 
Nor  does  a  gift  to  *  grandchildren"  embrace  great- 
grandchildren.^ Neither  does  a  bequest  to  nieces  in- 
clude a  grand-niece.^  In  a.  recent  case,  a  testator  by  the 
fifth  clause  of  his  will  gave  the  residue  of  his  estate  to 
his  children,  and  to  a  gftindchild  by  name ;  and  made 
in  the  sixth  clause,  certain  provisions  as  to  the  shares  of 
his  '*  children,"  or  those  who  took  as  their  substitutes, 
in  the  seventh  clause,  making  different  provisions  for 
the  share  of  his  grandchild ;  and  it  was  decided  that  the 
reference  to  *^  children  "  in  the  sixth  clause  did  not  em- 
brace the  grandchild.*  But  where  there  are  no  persons 
to  answer  the  description  of  '*  children,*'  grandchildren 
may  be  allowed  to  take,^  and  so,  also,  when  it  appears 
that  the  testator  did  not  intend  to  use  the  word  strictly 
as  indicating  issue  in  the  first  degree.^  The  fact  that 
the  person  to  whose  children  the  bequest  is  made  was 
dead  at  the  date  of  the  will,  leaving  only  grandchildren, 
and  that  the  testator  may  be  presumed  to  have  known 
the  circumstances,  may  extend  the  word  **  children  "  to 
include  grandchildren  or  descendants  *  Thus  in  a  re- 
cent case  a  bequest  to  the  "  children  "  of  the  testator's 
sister  was  held  to  refer  to  grandchildren,  the  testator 
knowing  at  the  date  of  the  will  that  his  sister  and 
all  her  children  had  been  dead  for  many  years.'*    The 
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foregoing  role  will  of  course  yield  to  any  indication  of 
an  intention  to  include  more  remote  descendants ;  *^  as 
wliere  in  otlier  parts  of  the  will  such  words  are  used 
interchangeably  with  others  of  more  extended  mean- 
ing ;  ^^  or  where  the  bequest  is  to  '*  children^  excepting  " 
one  who  is  a  grandchild.^*  So,  also,  where  there  is  a 
gift  over  in  default  of  *' children  *'  of  the  first  taker,  the 
presumption  is  in  favor  of  the  more  remote  descend- 
ants of  the  first  taker  in  preference  to  tlie  remainder- 
man.^* Again,  grandchildren  may  take  under  a  devise 
to  one  and  hi^  children,  wl^dre  their  parent  has  survived 
the  testator  and  the  estate  has  once  vested  in  him.*^ 

1  Pugb  V.  Pagh.  106  Ind.  552 ;  Cummtngs  v.  Plummer,  94  Ind.  403 ; 
S.  C.  4  Am.  Prob.  Rep.  279 ;  In  re  Cashinan,  3  Dernarest,  24^4 ;  Webb 
V.  Hit(;lilDg8«  105  F««  St.  01 ;  Tuoker  v.  Stltes,  3«»  Miss.  213 1  wblte 
V.  Rowland,  67  Ga.  546;  Sheets  v«Orubb8,4  Met.  (Ky./ 341;  Moon  v. 
Stone,  19  Oratt.  327 ;  Castner's  Appeal,  88  Pa.  St  478 ;  Womack  v. 
Backer,  Phill.  £q.  101 ;  Feitt  v.  Vanatta,  A  Green,  C.  £.  85 ;  Hallowell 
V.  Phlpps,  2  Whart.  880 ;  Osgood  v.  Loverlng,  Xi  Me.  4m ;  Home  r.  Van 
Hhaick,  3  N.  Y.  640 ;  BadcUffe  v.  Buckley,  10  Ves.  195  ;  Pride  v.  Fooks, 
3  De  Gex  <ft  J.  252. 

2  Sydnor  v.  Palmer,  29  Wis.  226 ;  In  re  Hallett,  8  Paige,  375 ;  Fouke 
V.  Kemp,  5  liar,  dc  J.  185. 

3  Schafer  v.  Even,  54  Pa.  St.  394. 

4  Cammings  v.  Plummer,  94  Ind.  403 ;  S.  C.  4  Am.  Prob.  Rep.  279 ; 
Orford  v.  Churchill,  3  Ves.  &  B.  59.  Nor  the  widow  of  a  grandson : 
Hussey  v.  Berkeley,  2  Eden,  194. 

6  Campbell  v.  Clark  (N.  H.  1887,  JnlyX 

6  Brabham  v.  Croaland  {S.  C.  1887,  Oct  2). 

7  Crook  v.  Whitney,  7  De  Gex,  M.  A  G.  496 ;  Berry  v.  Berry  9 
Week.  K.  889;  Ewnig  v.  Handley,  4  Lltt  :M9  ;  14  Am.  Dec.  140. 

8  Beebe  f>.  Estabrook,  79  N.  V.  246 ,  Server  v.  Berndt,  10  Pa.  8t 
213  ;  Utz's  Estate,  43  Cal.  201 :  Hughes  v.  Hughes,  V*  Mon  B.  121. 

9  Crooke  v.  Brooking,.2  Vern.  20 ;  Berry  v.  Berry,  3  Oiff.  IM, 

10  Inre8chedel,78CaLfi9i. 

11  Hawkins  on  Wills  (2d  Am.  ed),  85 ;  Scott  v.  Nelson,  s  Port,  455  ; 
29  Am,  Dec.  266 ;  Tipton  r.  Tipton,  1  Cold.  255 ;  Prowitt  v.  Rodman,  37 
N.  Y,  42 ;  Barultz'  Appeal,  6  Pa.  St  265. 

12  Hawkins  on  Wills  <2d  Am.  ed.),  85 ;  Hughes  v.  Hughes,  12  Mon. 
B.  115  ;  Dunl-^p  v.  Shreve,  2  Dural,  834  ;  Prowitt  v.  Rodman,  37  N.  Y. 
42 ;  Houghton  v.  Allen,  7  Allen,  75. 

13  Dunlap  «%  Shreve,  2  Diival,  334  ;  Pemberton  v.  Parke,  6  Binn. 
606 ;  6  Am.  Dec.  432. 

14  Hawkins  on  Wills  (2d  Am.  ed.),  So ;  Prowitt  v  Rodman,  37  N.  Y. 
68. 

15  Klngsland  v.  Leonard,  65  How.  Pr.  7, 9 
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§  280.  Of  gifts  to  illegitiiiiate  ehildren.— Where  lej^a- 
tees  and  devisees  are  described  as  the  children,  sons, 
issue,  etc.,  of  the  testator  or  of  another  person,  such 
word.s  will  be  deemed  to  refer  only  to  those  legitimately 
begotten,  unless  the  contrary  appear  from  the  language 
of  the  will  or  by  necessary  implication.^  A  gift  to  the 
children  of  a  man  by  a  designated  woman  who  are  un- 
lawfully cohabiting,  does  not  pass  to  their  illegitin!^^te 
ofispring,  for  the  parents  may  afterwards  marry  and 
have  legitimate  children.*  Where,  however,  the  be- 
quest is  to  the  children  of  a  person  dead  at  the  date  of  the 
Will,  leaving  none  but  illegitimate  children,  and  these 
facts  may  be  presumed  to  have  been  known  to  the  tes- 
tator, the  illegitimate  children  will  be  deemed  to  have 
been  the  ones  intended  in  the  gift.*  But  a  gift  to  the 
children  of  a  woman  forty-nine  years  of  age,  who  has 
none  but  illegitimate  children,  has  been  held  not  to  pass 
to  them.*  Illegitimate  children  may  be  included  undei 
a  bequest  to  ** children**  of  a  deceased  person  who  left 
but  one  legitimate  child,  if  the  testator  may  be  inferred 
to  have  been  acquainted  with  the  facts.^  In  such  ca^es 
it  is  essential  that  the  testator  should  be  presumed  to 
be  acquainted  with  the  facts.*  Even  where  the  gift  is  to 
the  children  of  a  living  person,  the  context  of  the  will 
may  show  that  illegitimate  children  were  intended ;  ^ 
as  where  the  bequest  was  to  the  children  *^  now  living  " 
of  a  certain  person  who  at  the  date  of  the  will  had  none 
but  illegitimate  children.^  But  a  bequest  to  an  illegiti- 
mate child  by  name  "will  undoubtedly  be  good,"* 
although  he  be  described  as  "the  legitimate  son  of 
A."  w 

1  Doggett  V.  Moseley,  7  Jones  (N.  C.)  587 ;  Qlbson  v.  Moulton,  2 
Dlsn.  158  ;  Klrkpatrick  v.  Bogers,  6  Ired.  £q.  135 ;  Collins  v,  Uozie,  9 


Apnel  V.  Byers,  OS  Pa.  St.  479 ;  Shearman  v.  Angel,  1  Bail.  Eq.  851 ; 
Wilkinson  v.  Adam,  1  Yes.  <&  B.  422, 461, 468. 
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2  Kenebel  v.  Scrafton,  2  East,  530. 

3  Woodhouse  v.  Dalrymple,  2  Mer.  419:  Gill  v.  Shelley,  2  Bnss. 
<&  M.  336 ;  Herbert's  Trusts,  1  Johns.  <&  H.  l2l. 

4  In  re  Overhill's  Trusts,  1  Smale  <&  O.  362. 

5  Gill  V.  Shellev,  2  Buss.  <ft  M.  336 ;  Lelgrh  v.  Byron,  1  Smale  &  G. 
4H6.  S.  P.,  Tugwell  v.  Scott,  24  Beav.  141,  where  the  gUt  was  to  the 
children  of  the  testator's  nephews,  and  he  had  but  one  legitimate 
nephew,  and  no  living  brother  or  sister. 

6  Hart  v.  Durand,  3  Anstr.  684  ;  Gill  v.  Shelley,  2  Buss.  <&  M.  312 ; 
In  re  Herbert's  Trusts,  1  Johns.  <&  H.  121 ;  Edmunds  v.  Fessey,  29 
Beav.  233. 

7  Hawkins  on  Wills,  83. 

,  8  Dover  v.  Alexander,  2  Hare,  282.  Other  cases  In  which  the  con- 
text or  the  circumstances  were  sufficient  to  show  an  Intention  to 
include  illegitimate  children  are  Gelston  v.  Shields,  16  Hun,  143 ; 
Holt  t'.  Slndry,  Law  B.  7  Eq.  170,  where  the  illegality  or  the  raarririge 
of  the  parents  was  unknown  to  the  testator ;  Crook  v.  Hill,  Law  11. 6 
C'h.  311 ;  Beachcroft  v.  Beachcroft,  1  Madd.  430 ;  Hartley  v.  Tribber, 
16  Beav.  510;  Wilkinson  v.  Adam,  1  Ves.  <&  B.  422;  Gardners.  Heyer, 
2  Paige,  11,  where  the  bequest  was  to  the  testator's  **  daughters,"  he 
never  having  been  married. 

9  Stewart  v.  Stewart,  31  N.  J.  Eq.  398  ;  S.  C.  1  Am.  Prob.  Bep.  168, 
173.  For  an  exhaustive  review  of  the  cases  upon  these  points,  see 
note  by  Mr.  John  H.  Stewart,  the  reporter  of  the  above-styled  case. 
The  same  note  is  reproduced  in  1  Am.  Prob.  Bep.  173-179. 

10   Bivers'  Case,  1  Atk.  410. 

§281.  The  same  sabjeot  continned— Ur.  Jarman's  sam- 
mary. — Mr.  Jarman  thus  sums  up  the  general  conclu- 
sions from  the  cases  :^  (1)  Illegitimate  children  may 
take  by  any  name  or  description  which  they  have  ac- 
quired by  reputation  at  the  time  of  the  making  of  the 
will?  (2)  But  they  are  not  objects  of  gift  to  children^  or 
issue  of  any  other  degree,  unless  a  distinct  intention  to 
that  effect  be  manifest  upon  the  face  of  the  will ;  and  if 
by  possibility,  legitimate  children  alone  would  have 
satisfied  the  terms  of  such  gift,  illegitimate  children 
cannot  take,  though  children  legitimate  and  illegiti- 
inate  may  take  concurrently  under  such  a  gift,  if  the 
terms  of  it  cannot  be  satisfied  without  including  the 
latter.'  (3)  A  gift  to  an  illegitimate  child  en  ventre  aa 
meref  without  reference  to  the  father,  is  indisputably 
good.^  (4)  A  gift  by  a  testator  to  his  oion  illegitimate 
child  en  ventre  sa  mere  has  been  decided  in  one  case  ^ 
BicACH  Wills.— 41. 
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to  be  voi4 1  but  the  point  admits  of  considerable  doubt.* 
(5)  A  gift  to  the  future  illegitimate  children  of  a  man  or 
of  a  womnn  by  a  particular  man  (i.  e.,  children  not  be- 
gotten at  the  testator ^s  death),  is  clearly  void?  (6)  A 
gift  to  future  illegitimate  children  (in  the  same  sense)  of 
a  particular  woman,  even  irrespective  of  the  father,  can- 
not be  sustained  against  the  objection  founded  on  the 
immoral  tendency  of  such  a  disposition.  (7)  But  a  gift 
by  a  man  or  -^;\'oman  to  the  illegitimate  of  himself  or 
herself,  or  of  anotlier,  by  a  particular  person,  is  good  if  • 
they  are  born,  and  have  acquired  the  reputation  of  being 
such  cUildren  before  the  death  of  the  testator. 

1  2  JArman  on  wills,  249, 250. 

2  Metliam  v.  Devon,  1  P.  Wms.  629 ;  Bivers'  Case,  1  Atk.  410. 

3  In  re  Goodwin's  Trust,  Law  R.  17  Eq.  345 ;  Savage  v.  Robertson, 
Law  R.  7  Eq.  176;  Gill  t>.  Shelley,  stated  In  Wigram  on  Wills,  pi.  56 ; 
Bvans  v.  Davies,  7  Hare,  498. 

4  Gordon  v.  Gordon,  1  Mer.  14L 
6   Barle  v.  WUson,  17  Ves.  628. 

6   Svans  v.  Massey,  8  Price,  22. 
^     7   Id  re  Ctonnor,  2  Jones  <&  L.  469. 

§  982.  Of  children  en  ventre  sa  mere.— It  is  now  fully 
settled  that  a  child  en  ventre  sa  mere  is  within  the  inten- 
tion of  a  gift  to  children  "living  *'  or  "  born  "  at  a  des- 
ignated time;^  and  the  same  construction  has  been 
given  to  devises  to  grandchildren  designated  as  living 
at  ft  certain  time.'  But  a  child  en  ventre  is  considered 
as  born,  only  when  such  a  construction  will  result  to 
bis  advantage.' 

1  Trower  v.  Butts,  1  Sim.  A  St.  181 ;  Groce  v.  Rittenberry,  14  Gil 
284  ;  Laird's  Appeal,  85  Pa.  St.  'ia» ;  Hone  v.  Van  Sbalclc,  8  ^arb.  Ch. 
108 :  Hall  V.  Hancock,  15  Pick.  268 ;  26  Am.  I>ec.  5!)8 :  Barker  v.  Pearce. 
m  Pa.  St.  173;  72  Am.  Dec.  691;  Swift  v.  Duffield,  5  Serg.  <!&  R.  S8; 
Harper  v.  Archer,  4  Smedes  <fe  M.  no ;  43  Am.  Dec.  472 ;  Simpson  t>, 
Bpence,  5  Jones  Eq.  208 ;  Crook  v.  Hill,  3  Ch.  Dlv.  773 ;  Doe  v.  Clarke. 
2Black.  H.  399.  ' 

2  Hall  V.  Hancock,  15  Pick.  2.55 ;  7»  Am.  Dec.  696 ;  Swift  o.  Daf- 
field,  5  Serg.  <&  R.  38  ;  Smart  v.  King,  Meigs,  1-19 ;  Loockerman  v.  Mc- 
Blair,  6  Gill,  177 ;  48  Am.  Dec.  664.  Ctmtra,  Hone  i».  Van  Schalck,  8 
N.  Y.  638,  reversing  S.  C.  2  Barb.  Ch.  488.  And  the  rule  has  been  held 
not  to  extend  to  greatrgrandchildren  en  ventre  at  testator's  death: 
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Freemantle  v.  Freemantle,  1  Cox,  248.  Nor  to  the  children  of 
nephews  and  nlecos:  Blasson  v,  IJlasaon,  10  Jur.  N.  B.  1113;  S.  C.  2 
De  Gox,  J.  &  S.  065,  reversing  10  Jur.  N.  S.  165.  For  a  copious 
enumeration  of  the  cases  on  these  points,  see  note  to  Randolph  v. 
Randolph,  40  N.  J.  £q.  7:^ ;  S.  C,  and  same  note,  5  Atn.  I^rob.  Rep. 
406. 

8  McEnlght  v.  Read,  1  Whart.  SIH ;  Armistead  v.  DaniErerfleld,  3 
Muuf.  20 ;  6  Am.  Dec.  501 ;  Blasson  v.  Blasaou,  Z  De  Qex  J.  &  S.  6G3w 

§  283.  Of  gifts  to  "nopbewB"  and  <* nieces." —In  th^ 
construction  of  a  will,  the  words  "nephews**  and 
"nieces"  do  not  include  great-nephews  nor  great- 
nieces;^  nor  persons  bearing  that  relation  to  the  hus- 
band or  wife  of  the  maker  of  the  will.^  But  in  a  case 
cited  by  Mr,  Hawkins,'  in  which  there  was  a  gift  to  two 
great-nieces  by  name,  with  the  additional  description, 
"  my  niece,  the  daughter  of  my  nephew  B,"  it  was  lield 
that  as  the  testatrix  had  defined  her  meaning  of  the 
word  "niece"  so  as  to  indicatothat  she  included  under 
it  great-nieces,  under  a  subsequent  bequest  to  all  and 
every  my  "  nephews  and  nieces,"  nephews  and  nieces 
in  tlie  second  degree  might  take.*  As  a  general  rule, 
liowever,  the  fact  that  a  nephew  or  niece  by  marriage, 
or  a  great-nephew  or  niece  is  desciibed  as  a  "  nephew  " 
or  "  niece,"  will  not  admit  such  a  one  to  the  benefit  of  a 
bequest  in  another  part  of  the  will  to  "nephews**  and 
"nieces.**  5 

1  Lewis  I'.  Fisher,  2  Yeates,  196 ;  Shelley  v.  Bryer,  Jacob,  207 ; 
Crook  r.  Whitley,  7  De  Gex,  M.  «fc  G.  400. 

2  Green's  Appeal,  42  Pa.  St.  30 ;  Smith  v,  Lldiard,  3  Kay  <&  J.  232. 

«   Hawkins  on  Wills,  80. 

4  James  v.  Smith,  14  Sim.  214. 

5  Smith  V.  Iddlard,  8  Kay  <fc  J.  252 ;  Thompson  v.  Robinson,  27 
Beav.  486. 

i  284.  Of  gifts  to  <* brothers,**  "cousins,**  etc. —.A  gift 
to  "brothers,**  "sisters,**  "nephews,**  and  "nieces,** 
includes  those  of  the  half  blood.*  A  bequest  to  "  cous- 
ins,*' primarily  includes  only  first  cousins.^  A  bequest 
to  "all  the  first  and  second  cousins,'*  is  deemed  to  em- 
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brace  all  within  the  degree  of  second  cousins,  and  ac- 
cordingly first  cousins  once  and  twice  removed  will  be 
admitted.' 

1  Orleves  r.  Bawley,  10  Hare,  68 ;  Shull  v.  Johnson,  2  Jones  "Ea. 
202 ;  Wood  v.  Mitchell,  61  How.  Pr.  48 ;  Lace  v.  Harris,  79  Pa.  St.  432. 

2  Btoddart  i'.  Nelson,  6  De  Oex  M.  <fi;  G.  68 ;  Stevenson  v.  Abln^- 
don,  31  Beav.  305.    Cf.  Sanderson  v.  Bayley,  4  Mylne  <&  C.  56. 

8  Hawkins  on  Wills,  87 ;  Mayott  v.  Mayott,  2  Bro.  C.  C.  126 ; 
Charge  V.  Goodyear,  3  Buss.  140 ;  Sllcox  v.  Bell,  1  Sim.  <fr  St  301. 

i  280.  Of  gifts  to  *<iB8iie/'— As  a  general  rule,  the 
word  "  issue,**  when  used  as  a  word  of  purchase  or 
limitAtion,  includes  descendants  of  all  degrees.^  In 
order  to  restrain  the  usual  sense  of  the  word,  a  clear 
intention  must  appear  upon  the  will  to  limit  it  to 
"  children."  ■'•  Thus,  under  a  devise  of  a  contingent 
remainder  to  the  "male  issue'*  of  a  certain  person, 
those  words  were  construed  as  words  of  purchase,  and 
all  the  lineal  descendants  male  were  held  entitled, 
whether  sons  or  grandsons,  and  whetlier  sons  of  sons 
or  of  daughters.'  And  the  addition  of  the  words, 
"begotten  by'*  a  certain  person  does  not  necessarily 
con^ne  the  construction  of  the  word  to  "children.*** 
But  when  reference  is  made  to  the  "parent**  of  the 
issue,  as  in  a  direction  for  the  substitution  of  issue  in 
tiie  room  of  their  "parent,**  in  the  event  of  his  dying 
before  a  certain  time,  the  word  "issue**  is  deemed  to 
mean  children.* 

1  Hall  1*.  Hall,  140  Mass.  267  ;  Wlstar  v.  Scott,  105  Pa.  St  200, 215 ; 
S.  C.  4  Am.  Prob.  Rep.  548;  51  Am.  Rep.  1!>7;  Holgen  v.  Neale,  Low 
B.  U  Eq,  48;  Davenport  v.  Handbury,  3  Ves.  238 ;  Bectcman  v.  De 
Saussure,  0  8.  C.  546 ;  Miller's  Appeal,  2  Sm.  P.  F.  118  ;  Ralph  v.  Car- 
rick,  11  Ch.  Dlv.  873;  Lelfi:h  v.  Norbury,  13  Ves,  340;  Freeman  v. 
Parsley,  8  Vps.  421 ;  Robinson  v.  Sykes,  ti  Beav.  40.  Cf.  Remock's 
Estute,  11  Phil  a.  623,  626,  where  Issue  was  used  as  equivalent  to 
"  children  or  other  issue." 

2  Wlstar  v.  Scott,  lOD  Pa.  St.  200, 215  ;  Miller's  Appeal,  2  Sm.  P.  F, 
113 ;  Coyle's  Appeal,  2  Norrls,  242 ;  2  Williams'  Ex'rs,  990. 

8  Wlstar  v,  Scott,  105  Pa.  St.  200 ;  S.  C.  4  Am.  Prob.  Rep.  548;  61 
Am.  Rep.  107. 

4  Hawkios  on  Wills,  87 ;  Evaos  v.  Jones»  2  Colly.  C.  C.  SU 
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5  Hawkins  on  Wills,  88;  Murray  v.  Bronson,  1  Demarest,  217; 
Barstow  v.  Goodwin,  2  Bradt  416 ;  Buckle  v,  Fawcett,  4  Hare,  636, 
where  the  direction  was  that  the  issue  should  take  their  father's  or 
mother's  share  ;  Bradshaw  v.  Melling,  19  Beav.  417  ;  Sibley  v.  Perry, 
7  Yes.  522 ;  Pruen  v.  Osborne,  11  Sim.  uQ ;  Smith  v.  Horsfall, 25Beav. 
628 ;  Maynard  v.  Wright,  26  Beav.  28ow  Cy.  Boss  v.  Ross,  20  Beav. 
64S. 

J  286.  Of  gifts  to  issue— Tlie  New  York  rule.— There 
are  other  authorities,  however,  holding  that  the  word 
"issue,"  when  not  used  as  a  terra  of  limitation,  is 
ambiguous  in  meaning,  being  capable  of  meaning 
descendants  generally,  or  chUdren  only ;  and  whether* 
it  shall  be  construed  to  mean  one  or  the  other,  de- 
pends upon  the  intention  of  the  testator  as  derived 
from  the  context,  the  whole  will,  or  such  extrinsic  cir- 
cumstances as  can  be  considered.^  At  an  early  day  it 
was  held  in  England,  that,  in  its  primary  sense,  when 
not  restricted  by  the  context,  the  word  "issue"  was 
synonymous  with,  and  comprehended  "  descendants  " 
of  every  degree.'*  But  inasmuch  as  such  a  construction 
frequently  defeated  the  intention  of  the  testator,  the  ten- 
dency of  the  later  cases  was  strongly  in  favor  of  holding 
the  word  to  be  equivalent  to  "children,"  unless  the 
context  Indicated  a  contrary  intention.^  It  will  at  least 
be  held  to  have  such  meaning  upon  slight  indication  in 
other' parts  of  tlie  will  that  such  was  the  intention  of  the 
testator.*  For  example,  where  "issue*'  has  been  used 
in  a  prior  part  of  the  instrument,  and  is  subsequently 
referred  to  by  the  words  "  said  children,"  it  is  held  that 
the  testator  thereby  explains  the  sense  in  which  he 
employed  the  former  term,  and  the  children  will  take 
to  the  exclusion  of  grandchildren.*  So  where  a  testator 
devised  land  to  his  son  for  life,  and  after  his  decease  to 
his  lawful  issue,  and  their  heirs  forever,  if  any,  and  if 
the  son  "should  die  without  leaving  any  children," 
etc.,  then  over,  it  was  held  that  "  issue,"  as  used  by  the 
testator,  meant  "children."* 


}  967  OBJECT  OF  BEQUEST,  486 

1  Palmer  r.  Horn,  84  N.  Y.  510,  519;  S.C.2  Am.  Prob.  Rep.  92; 
Citing,  Cannon  v.  liucastle,  8  Com.  B.  87A ;  Ralph  v.  Carrick,  U  Clu 
Biv.  873 ;  Orford  v.  Churcbill,  3  Ves.  <&  B.  59, 67. 

2  Palmer  v,  Horn,  84  N.  Y.  516, 519  ;  S.  C.  2  Am.  Prob.  Bep.  9SL 

8   Palmer  v.  Horn,  84  N.  Y.  516, 510 ;  In  re  Wells,  3  Demarest,  86L 

Palmer  t».  Horn,  84  N.  Y.  516,  519 ;  S.  C.  2  Am.  Prob.  Rep.  92 ; 
Morgan  v.  Thomas,  9  Q.  B.  Dlv.  643 ;  Bryan  v.  Mansion,  6  De  Gez  <fe  8. 

737. 

5  Palmer  v.  Horn.  84  N.  Y.  516 ;  8.  C.  2  Am.  Prob.  Rep.  92;  King 
V.  Savage,  121  Mass.  303 ;  Taylor  i'.  Taylor,  63  Pa.  St.  484 :  in  re  Hop- 
kins'  Trusts,  9  Ch.  Dlv.  131 ;  Baker  v.  Bayldon,  31  Beav.  209. 

6  Morgan  v.  Thomas,  9  Q.  B.  Dlv.  643L 

i  287.    Of  gifts  to  "hem"— Who  eatitUd WhUe  it 

is  true  that  the  word  "heirs"  is,  strictly  speaking,  a 
word  of  limitation  and  not  of  purchase,  and  that  if  it  ba 
used  in  its  technical  sense,  nothing  can  avert  the  oper- 
ation of  the  rule  in  Shelley's  Case,^  yet  the  context  may 
show  tliat  it  was  employed  by  the  testator  as  a  descriptio 
personoe;*  and  in  such  a  case  the  question  arises,  what 
persons  were  intended  by  the  testator.  Wherever  the 
context  of  a  will  sliows  that  the  word  "  heirs"  was  used 
in  the  sense  of  children,  it  will  be  so  construed.'  Thus, 
in  a  late  case  in  a  devise  in  trust  for  the  benefit  of  one 
and  his  family,  and  upon  his  death  leaving  no  heirs 
then  over,  the  word  **  heirs ''  was  construed  as  meaning 
children.^  So  in  gifts  of  personal  i^roperty,  the  words 
"or  their  heirs,"  are  words  of  substitution  and  not  of 
limitation.^  In  England,  if  the  testator  gives  a  legacy 
to  his  heir  or  to  the  heir  of  another  person,  the  proper 
sense  of  the  word  as  meaning  heir  at  law  is  not  neces- 
sarily changed  because  the  subject  of  bequest  is 
personal  estate.'  It  would  seem  to  be  the  rule  in 
Massachusetts  also,  that  where  the  gift  is  directly  to 
the  heirs  of  a  person,  as  a  substantive  gift  to  them  of 
something  which  their  ancestor  was  in  no  event  to 
take,  the  element  of  succession  or  substitution  being 
wanting,  the  heirs  take  in  their  own  right  as  the  per-, 
sons  designated  in  the  instrument ;  "  and  in  such  cases 
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the  <K>urts  have  usually  held  that  the  word  ^heirs' 
must  receive  the  meaning  which  it  bears  at  common 
law,  as  the  persons  entitled  to  succeed  to  real  estate  in 
case  of  intestacy."^  But  if  the  gift  is  to  the  heirs  by 
way  of  substitution  for  the  legatee,  upon  his  death  be- 
fore the  time  of  payment,  it  is  inferred  that  the  testator 
intended  such  persons  as  would  inherit  the  personal 
estate  under  the  Statutes  of  Distribution.^ 

1  Allen  V.  Craft,  100  Ind.  476  ;  S.  C.  6  Am.  Prob.  Bep.  386. 

2  Allen  v.  Craft,  103  Ind.  476. 

8  HlntOD  V.  Milburn,  23  W.  Va.  166;  Haverstlck's  Appeal,  103 
Pa.  St.  394,  39« ;  Lockwood's  Appeal  (Conn.  1887),  10  Atl.  Bep.  617; 
Bradlee  v.  Andrews,  i:i7  Mass.  80  ;  Bland  v.  Bland,  103  111.  12  ;S.  C.  2 
Am.  Prob.  Bep.  478  ;  Fahrney  v.  Holsinger,  1.5  tim.  P.  F.  388 ;  Berg  v. 
Anderson,  22  Sm.  P.  F.  87.  Cf.  Stuart  v.  Stuart,  18  W.  Va.  675 ;  S.  C. 
2  Am.  Prob.  Bep.  527. 

4    Antony  v.  Antony  (Conn.  1887),  65  Conn.  256. 

6  Beiff  V.  Strite,  54  Md.  238 ;  Doody  v.  Hlggins,  9  Hare  App.  32 ; 
Gettlngs  V,  McDermott,  2  Mylne  <ft  K.  69.  A  gift  <*  to  A,  his  heirs,"  is 
read  ''to  A  and  his  heirs,"  not  "A  or  his  heirs":  Treadwell  v, 
Montayne,  2  Demarest,  670. 

6  Hawkins  on  Wills,  citing,  Be  Beauvoir  v.  De  Beauvoir,  3  H.  L. 
Cas.  534  ;  Mounsey  v.  Blamire,  4  Buss.  584.  This  seems  to  be  the  rule 
in  Maryland  also :  Gordon  v.  Small,  53  Md.  550. 

7  Fabens  v.  Fabens.  141  Mass.  395,  399, 400 ;  citing  Be  Beauvoir  v. 
Be  Beauvoir,  3  H.  L.  Cas.  624  ;  Forster  v.  Sierra,  4  Ves.  768 ;  Swaine 
V.  Burton,  15  Ves.  365 ;  Mounsey  v.  Blamire,  4  Buss.  384;  Clarke  v. 
Cardis,  4  Allen,  466, 480. 

8  Hawkins  on  Wills,  92,  citing,  Boody  v.  Hlgglns,  9  Hare  App.  32 ; 
Jacobs  V.  Jacobs,  16  Beav.  557 ;  In  re  Craven,  23  Beav.  333 ;  In  re 
Porter's  Trusts,  4  Kav  A  J.  188.  Cf.  Newton's  Trusts,  Law  B.  4  Eq. 
173 ;  Bees  v.  Fraser,  25  Grant  U.  C.  263.  See,  also,  as  to  Maine,  Lord 
V.  Bourne,  63  Me.  368. 

§  888.  The  same  inlgeet  contiiiiied'— The  American  rule. 
— As  a  general  rule,  the  American  courts  construe  the 
word  according  to  the  kind  of  property  bequeathed, 
whether  the  gift  be  to  the  heirs  directly,  or  by  way  of 
substitution  in  the  event  of  the  death  of  the  first  taker ; 
and  a  bequest  of  personal  estate  to  **  heirs  ^*  is  to  those 
who  would  be  entitled  under  the  Statutes  of  Distribu- 
tion ;  1  while  a  bequest  of  real  estate,  or  of  realty  and 
personalty  together,  is  a  gift  to  those  who  would  have 
inherited  real  estate.'    In  Tennessee,  however,  it  has 
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been  held  that  where  a  testator  bequeathed  the  re- 
mainder of  his  property  both  real  and  personal  to  his 
heirs  according  to  the  laws  of  the  State,  the  realty 
should  pass  to  his  heirs  and  the  personalty  to  his  next 
of  kin.'  If  personalty  be  bequeathed  to  the  testator *s 
widow  for  life  with  remainder  over  to  his  "  heirs,"  the 
word  will  not  be  held  to  indicate  those  who  would  take 
under  the  Statutes  of  Distribution,  inasmuch  as  the 
widow  herself  would  be  thereby  included.* 

1  Nelson  v.  Blue,  63  N.  C.  fl60 ;  Tillman  v,  Davis,  05  N.  Y.  17 ;  47 
Am.  Rep.  1 ;  Eddinga  v.  Lone,  10  Ala.  205 ;  Clay  v.  Clay  2  Duval,  29« ; 
Ward  V.  Sanders,  8  Sneed,  »)1 ;  McCormlck  v.  Burke,  2  Demarest, 
137 ;  Corbltt  v.  Corbitt,  1  Jones  Eq.  117 ;  Scudder  v.  Vanarsdale,  2 
Beasl.  109 ;  McCabe  v.  Spruil,  1  Dev.  Eq.  190 ;  Wright  v.  TTUstees,  I 
Hoflf.  Ch.  212;  Furguson  v.  Stewart,  14  Ohio,  140 ;  Haskall  v.  Cox,  49 
Mich.  435.    Contra,  Aspden's  Estate,  2  Wall.  Jr.  442. 

2  Hackney  v.  OrlfHn,  6  Jones  Eq.  381 ;  Rogers  v.  Brickhouse,  H 
Jones  Eq.  304  ;  Loring  v.  Thorndlke,  5  Allen,  26^;  Clarke  v.  Cordis,  4 
AUeu,  480 ;  Ireland  v.  Parmenter,  48  IVilch.  631. 

3  Alexander  v.  Wallace,  8  Lea,  569. 

4  Richardson  v.  Martin,  55  N.  H.  45 ;  Jones  v.  Lloyd,  33  Ohio  St. 
572  ;  Henderson  v.  Henderson,  1  Jones  (N.  C.)  221.  Contra,  Weston  v 
Weston,  38  Ohio  St.  572;  Brown  v.  Harman,  73  Ind.  412.  See  Bate- 
man  V.  Bateman,  17  Grant  U.  C.  227,  where  it  was  held  to  include  all 
the  distributees  except  the  widow. 

§  289.  «HeirB''  as  a  clasB— When  ascertained.— <*  A 
devise  to  *  heirs '  or  '  heirs  at  law,*  is  always  construed 
as  referring  to  those  who  are  such  at  the  time  of  the 
testator's  death,  unless  a  different  intent  is  plainly 
manifested  by  the  will,"  ^  Although  viventis  nemo  est 
fueres,  an  immediate  gift  to  one  recognized  in  the  will 
as  living,  is  a  bequest  to  those  who  would  be  his  heirs 
if  he  were  dead  at  the  time  of  the  gift ;  ^  but  where  the 
gift  is  not  immediate,  the  rule  will  fail,'  unless  the  heirs 
be  referred  to  as  persons  already  in  being  or  to  come 
into  being  during  life  of  the  fii-st  taker ;  *  while  a  post> 
ponement  for  the  life  of  a  person  other  than  of  him  to 
whose' heirs  the  gift  is  made  has  been  held  to  be  within 
the  rule.*  Thus,  a  remainder  to  the  testator's  own 
*'  heirs/'  upon  the  death  of  the  particular  tenant  without. 
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issue,  includes  those  who  were  heirs  to  the  testator  at 
the  time  of  his  death,  and  does  not  embraoe  those  who 
might  answer  that  description  at  the  expiration  of  the 
particular  estate.^  In  a  gift  to  heirs  by  way  of  substitu- 
tion, the  persons  are  ascertained  at  the  death  of  him 
whose  heirs  they  are,  and  not  at  the  time  of  distribu- 
tion ; "  if,  however,  the  ancestor  be  dead  when  the  will 
is  made,  or  afterwards  die  before  the  testator,  those  aro 
entitled  who,  at  the  death  of  the  testator,  would  have 
taken  the  property  had  their  ancestor  then  died  intes- 
tate.8  In  construing  a  will,  where  the  testator  after  cer- 
tain 1  ife  estates  provided  that  the  estate  should  '*  descend 
to  those  persons  who  may  then  be  entitled  to  take  the 
same  as  my  heirs,'*  it  was  said  by  the  court:  "The 
word  *  then '  is  here  inserted  ,•  not  by  way  of  description 
of  the  persons  who  are  to  take,  but  by  way  of  defining 
the  time  when  they  shall  come  into  the  enjoyment  of 
that  which  is  devised  to  them.  The  word  *  surviving » 
is  not  superadded,^®  nor  is  the  devise  to  those  who  would 
have  been  the  testator's  heirs  if  he  had  died  at  that 
time."  Accordingly,  it  was  decided  that  notwithstand- 
ing the  use  of  the  word  "  then,"  the  estate  should  pass 
to  those  who  were  his  heirs  at  the  time  of  his  death.^ 

1  Dove  V.  Torr,  128  Mass.  38 ;  8,  C,  1  Am.  Prob.  Rep.  433 ;  Hlnot  v. 
Tappau,  122  Mass.  S35 ;  Abbott  v.  Bradstreet,  3  Allen,  587. 

2  Sheppard  v,  Kabors,  6  Ala.  63Q;  Williamson  v.  Williamson,  18 
Mon.  B.  3/0;  Campbell  v,  Rawdon,  13  N.  Y.  417 ;  Conklin  v.  Conklln. 
8  Sand.  Ch.  67;  ward  v.  Stow,  2  Dev.  Eq.  517;  Bailey  v.  Patterson,  3 
Kicb.  Eq.  138. 

3  Stuart  v.  Stuart,  18  W.  Va.  675;  Held  v.  Stuart,  13  \V.  Va.  33S ; 
Beinders  v.  Koppelmann,  68  Mo.  483 ;  Campbell  v.  Bawdon,  IS  N.  Y. 

417, 

4  Woodruff  V.  Woodrufif,  82  Ga.  380  ;  Boberts  v.  Ogbourne,  37  Ala, 
178  ;  Conklln  v.  ConkUn,  3  Sand.  Ch.  67. 

6  Dove  V,  Torr,  128  Mass.  88 ;  Heard  v.  Horton,  1  Denlo,  165 ; 
Knight  V.  Knlffht,  3  Jones  Kq.  16J ;  Slmms  v.  Qarrott,  1  Dev.  <&  B.  3J6 ; 
Ingram  v.  Smith,  I  Head,  420. 

6  Stokes  V,  Van  Wyck  (Va.  18«7). 

7  Gundry  v.  Plnnlger,  1  Do  Gcx,  M.  &  Q.  602. 

8  Hawkins  on  Wills,  1M  ;  Von^h  v.  Henderson,  1  Jacob  <fc  W.  388 ; 
In  re  Qamboa's  Trusts,  4  Kay  &  J,  736. 
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9  As  In  Long  v.  Blackall,  S  Yen.  486 ;  in  Sears  v  Roaaell,  8  Graj-, 
86  r  and  In  Thompson  v.  Loddington,  104  Mass.  1\^ 

10  As  in  Hulburt  v.  Emerson,  16  Mass.  241,  and  in  Olney  v-  Hall,  21 
Pick.  311. 

11  Dove  V.  Torr,  128  Mass.  88 ;  S.  a  1  Am.  Prob.  Rep.  4-'i3, 434. 

§  293.  Of  iriftfl  to  "next  of  kin" ~ Who  entitlod.— A 
distinction  is  drawn  between  a  gift  to  "next  of  kin" 
and  a  gift  to  "  next  of  kin  according  to  the  statute,"  or  a 
gift  to  be  divided  **  as  in  case  of  intestacy."  ^  Accord- 
ingly, in  a  late  case,  under  a  gift  over  to  the  "  next  of 
kin  "  of  a  legatee  who  died  leaving  a  brother  and  three 
nephews,  tho  sons  of  a  deceased  brother,  on  the  author- 
ity of  Withy  V,  Mangles,^  it  was  held  that  the  brother 
took  to  tho  exclusion  of  tlie  nephews.'  "  It  is  certainly 
difficult,"  said  the  court,  "to  distinguish  between  the 
expressions,  *next  of  kin,*  'nearest  of  kin,*  *  nearest 
kindred,'  and  '  nearest  blood  relations ' ;  and  primarily 
the  words  indicate  the  nearest  degree  of  consanguinity, 
and  they  are  perhaps  more  frequentlj^  used  in  this  sense 
than  in  any  other.  What  little  recent  iauthority  there  is 
beyond  that  of  the  English  courts,  supports  the  English 
view ;  and  on  the  whole  we  are  inclined  to  adopt  it."  * 
But  a  gift  to  "next  of  kin,"  with  express  reference  to 
the  statute  or  to  intestacy,  while  it  excludes  those  in 
equal  degree  whom  the  statuted  postpone,  includes 
those  who  take  under  the  statutes  by  representation  to 
next  of  kin,  as  well  as  the  next  of  kin  themselves.' 

1  Garrlok  r.  Camden,  14  Ves.  872  (as  if  I  had  died  intestate) ; 
Withy  V.  Mangles,  4  Beav.  358 ;  Welsh  v.  Crater,  8*2  N.  J.  Eq.  177 ; 
Rpflmond  ?',  Burrouiarhs,  63  N.  C.  245 ;  Harrison  v.  Ward,  5  Jones  Eq. 
240;  Eimesley  v.  Young,  2  MWne  A  K.  780;  Avison  t>.  Blmpson, 
John.  43  •  Rooke  v.  Att'y-Gen.  81  Beav.  818. 

2  10  Clark  «fc  F.  213 ;  4  Beav.  858, 

8  Swasey  v.  Jaqoes,  144  Mass.  135 ;  6.  C.  ft  Am.  Prob.  Rep,  412 ;  cit- 
ing, also,  Harris  v.  rTewton,  23  Week.  R.  228 ;  HaltOQ  f.  Foster,  Law 
R.  3  CU.  505. 

4  Swasey  v.  Jaques,  144  Mass.  185 ;  6.  C.  5  Am.  Prob.  Rep.  412, 415  ; 
citing,  Redmond  v.  Burroughs,  S'i  N.  C.  242;  Davenport  v.  Haasel, 
Bush.  Eq.  2.);  Wright  r.  M.  E.  Church,  H off.  Ch.  2C2.213.  In  New 
Hampshire,  *'  next  of  kiu  "  hashe^ii  consirned  as  equivalent  to  "  next 
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of  kin  according  to  tbe  statute":  Pi:ikham  v.  Blair,  57  X.  H.  220; 
S.  0. 1  Am.  Prob.  Kep.  114 ;  on  the  authority  of  Varrell  v.  Wendell,  20 
N.  H.  4:)1,  where  the  term  In  dispute  was  "  relations  "  and  not  **  next 
of  kin." 

5    Hawkins  on  Wills,  99 ;  Garrick  v.  Camden,  14  Ves.  372. 

2  291.  "Kezt  of  Mn"  as  a  class —When  ascertained.— 
The  "  next  of  kin,"  or  "  next  of  kin  according  to  the 
statute,"  are  to  be  ascertained  at  the  time  of  the  death  of 
the  person  to  whom  they  stand  so  related,^  whether 
the  gift  be  immediate  or  by  way  of  remainder  over  after 
the  expiration  of  a  peurticular  estate.''  Accordingly,  if 
an  estate  be  limited  to  one  for  life,  and  -upon  his  death 
over  to  the  next  of  kin  of  the  testator,  and  at  the  time  of 
the  testator's  death  the  life  tenant  was  liis  sole  next  of 
kin,  lie  will  take  the  property  absolutely.'  But  a  very 
clear  expression  of  an  intention  that  the  next  of  kin  be 
ascertained  at  the  time  of  distribution  may  prevail  over 
the'rule.*  Such  an  intention  will  not  be  inferred,  how- 
ever, from  the  use  of  words  of  futurity ;  such  as,  after  a 
life  estate,  a  gift  of  the  remainder  to  those  ^'  who  shall  he 
the  next  of  kin  ";  *  although  when  words  of  futurity  are 
nsed  in  connection  with  the  adverb  ♦*  then,"  as  in  a  be- 
quest to  the  persons  *'  who  shall  then  be  considered  as 
my  next  of  kin,"  etc.,' or  to  those  who  "shall  then  be 
my  legal  representatives,"  ^  the  next  of  kin  will  be  ascer- 
tained at  the  time  of  distribution.  But  this  effect  of  the 
word  "  then  "  has  been  destroyed  by  being  followed  by 
a  relative  clause  in  a  past  tense  of  the  subjunctive  mood, 
referring  to  the  death  of  the  testator  or  of  another^ 
Thus  where  the  bequest  was,  after  the  death  of  A,  to  the 
persons  who  should  then  become  entitled  to  take  out 
administration,  etc.,  in  case  he  had  died  unmarried  and 
intestate,"  it  was  held  that  the  next  of  kin  were  to  be 
ascertained  as  of  the  time  of  the  death,  and  not  at  the 
time  of  distribution .B  Where  there  is  a  gift  to  "  next  of 
kin,"  or  "next  of  kin  according  to  the  statute,**  of  one 
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who  dies  in  the  testator's  lifetime,  the  persons  are  to  be 
ascertained  at  the  death  of  the  testator,  as  if  he  whose 
next  of  kin  is  referred  to  had  died  at  that  time.* 

1  Welsh  r.  Crater,  32  N.  J.  Eq.  177 :  Mlnot  v.  Harris,  182  Mass.  528  ; 
Dove  V.  Torr,  128  Mass.  38 :  Brent  v.  Washingrton,  18  Oratt.  535  ;  Letch- 
worth's  Appeal,  30  Pa.  St.  175 ;  Gundry  v.  PinDin^r,  1  De  Gex,  M.  A 
G.  602  ;  Bird  V.  Luckie,  8  Hare,  301 ;  Bulloclc  v.  Downes,  9  H.  L.  Cas.  1. 

2  Welsh  V.  Crater,  32  N.  J.  Eq.  177. 

^  Holloway  v.  HoUoway,  5  Ves.  3119 ;  Lee  v.  Lee,  1  Drew.  A  8.  85 ; 
Ware  t<.  Rowland,  2  Phillim.  A35;  Wharton  v.  Barker,  4  Kay  A  J.  498; 
Buzby*8  Appeal,  61  Pa.  St.  114. 

4  Bullock  V.  Downs,  9  H.  L.  Caa.  1. 

5  Rayner  v.  Mowbray,  3  Bro.  C.  C.  234 ;  HoUoway  v.  Holloway,  6 
Ves.  399.    Cy.  Doe  v.  Lawson,  3  East,  278. 

6  Wharton  v.  Barker,  4  Kay  <fc  J.  488. 

7  Long  V.  Blackall,  3  Ves.  486. 

8  Cable  v.  Cable,  16  Beav.  607.  See,  also,  Wheeler  v.  Addams,  17 
Beav.  417,  where  the  wonls  were  "  such  persons  as  shall  then  be  next 
of  kin  of  A,  In  case  she  ha'l  died  unmarried  and  intestate.''  Cf.  Doe 
V.  Lawson,  3  East,  278,  "if  I  had  died  intestate. 

9  Hawkins  on  Wills,  102 ;  Philips  v.  Evans,  4  De  Gex  &  8.  ISS ; 
Wharton  v.  Baker,  4  Kay  <ft  J.  502.  The  rule  is  the  same  in  case  of  a 
substitutional  gift  to  heirs :  Gamboa's  Trusts,  4  Kay  A  J.  756. 

?  292.  Of  gifts  to  ''relations''— Who  entitled.— Al- 
though the  word  *-  relation  "  is  one  of  very  vague  and 
general  import,  yet  it  has  obtained  a  certain  degree  of 
ascertained  meaning  in  the  courts  with  respect  to  be- 
quests of  personal  property;  and  to  control  the  more 
extensive  meaning  of  tlie  word,  it  is  generally  construed 
as  embracing  those  persons  who  in  cases  of  intestacy 
would  have  taken  under  the  Statutes  of  Distribution.^ 
And  the  same  rule  of  construction  is  applied  in  gifts  of 
real  estate,  the  word  including  those  who  would  inherit 
the  realty.*  The  word  "relatives"  does  not  include 
those  related  by  affinity  only.'  "Near  relations"  are 
those  who  would  take  under  the  Statutes  of  Distribu- 
tion;^ but  "nearest  relations"  excludes  those  who 
would  take  by  representation  under  the  statute,  al- 
though admitting  all  who  are  in  equal  degree  of  con- 
sanguinity.* 
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1  Doe  d.  Thwaltes  v.  Over,  1  Taunt.  260 ;  Drew  v.  Wakefield,  54 
Me.  23i;  McNeilleage  v.  Qalbraitb,  8  Serg.  «&  B.  43;  U  Am.  Dec.  672; 
Varriil  V.  WeiiJell,  "JO  N.  IX.  4 A ;  Bayuer  v.  Mowbray,  3  Bro.  C.  C 
234 ;  Oreen  v.  Howard,  1  Bro.  C.  C.  SL 

2  Handley  v.  Wrightson,  00  Md.  198 ;  S.  C.  3  Am.  Prob.  Bep.  530 ; 
McNellleJgj  v.  Barclay,  11  Serg.  &  B.  103 ;  Doe  v.  Over,  1  Taaiit.  26.1. 
So,  also,  ua Jer  a  gift  to  '*  those  related  to  A  ":  Bayner  v.  Mowbray,  3 
Bro.  C.  C.  234.  See,  also,  note  to  Handley  v.  Wrightson,  3  Am.  Prob. 
Bep.  6%.  Cf.  Peter's  Estate,  11  Phila.  85;  Cruwlns  v.  Coleman,  9 
Ves.  319.  The  word  does  not  receive  this  restricted  construction  In 
charitable  gifts:  Att'y-Qen.  v.  Price.  17  Ves.  STL  Nor  in  powers  of 
appomtment  authorizing  a  aelecUon  from  among  "  relations  " :  Var- 
refl  V.  Wendoll,  20  N.  H.  4:15;  Harding  v.  Olyn,  1  Atk.  469.    But  a 

83wer  of  appointment  authorizing  dtstribvtfon  •nly  must  be  con- 
ned to  thos-d  within  the  statute:  Pope  v.  Whltcombe,  3  Mer.  6S9. 
And  even  thougn  there  be  a  power  of  «6^ecf ton,  with  no  gift  over  in 
default  of  appofntment,  upon  a  failure  to  exercise  the  power,  only 
those  within  the  statute  will  take:  Hawkins  on  Wills,  104 ;  Harding 
V,  Glyn,  1  Atk.  459 ;  Grant  v.  Lyman,  4  Buss.  297. 

3  Esty  V.  Clark,  IM  Mass.  36 ;  Blossom  v.  Bidway,  6  Bedf.  389 ; 
Storer  v.  Wheatland,  1  Pa.  St.  503 ;  Hlbbert  v.  Hibbert,  L-^w  B.  15  Eq. 
872.  It  does  not  include  a  step-son  (lamball  v.  Story,  IDS  Mass.  332); 
nor  an  Illegitimate  niece  who  in  another  part  of  the  will  is  desig- 
nated as  a  **  niece  ":  Hlbbert  v.  Hlbbcrt,  Law  B.  15  Eq.  372. 

4  Handley  v.  Wrightson,  60  Md.  193 ;  S.  C.  3  Am.  Prob.  Bep.  530; 
Whiteliorne  v.  Harris,  2  Ves.  Sr.  527. 

5  Note  to  Handley  v,  Wrightson,  3  Am.  Prob.  Bep.  630,  538; 
Smith  V.  Campbell,  19  Ves.  400;  Pyot  v.  Pyot,  1  Ves.  335;  Marsh  v. 
Marsh,  1  Bro.  C.  C.  293 ;  Eaols  v,  Plutz,  3  Bradf.  385 ;  Stamp  v.  Cooke, 
1  Cox,  234. 

g  398.  **  Belations ''  as  a  elass  ->  When  ascertained. —As 
a  general  rule,  the  relations  are  to  be  ascertained  as  of 
the  date  of  the  death  of  him  to  whom  they  are  related, 
or  at  the  time  of  the  testator's  death,  if  the  person  has 
predeceased  the  testator,  whether  the  gift  be  in  remain- 
der or  immediate.^  But  this  rule  does  not,  perhaps, 
apply  so  strictly  as  in  gifts  to  next  of  kin ;  ^  and  if  the 
estate  cannot  vest  at  the  death  of  the  testator,  the  time 
of  ascertainment  maybe  postponed.'  Where  a  power 
of  appomtment  in  remainder  among  the  testator's  rela- 
tions is  given  to  a  tenant  for  life,  whether  th'e  power  be 
by  way  of  selection  or  of  distribution,  with  no  gift  over 
in  default  of  appointment,  and  the  power  be  not  exer- 
cised, the  estate  will  pass  to  those  who  would  have  been 
the  testator's  next  of  kin  had  he  died  at  the  time  of  the 
death  of  the  tenant  for  life,  and  not  to  the  survivors  of 
BSACH  Wills.— 42. 
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those  who  were  his  next  of  kin  at  the  actual  date  of  the 
testator's  death/  Although  the  power  be  one  of  distri-. 
bution  only,  the  donee  may  appoint  to  any  who  are 
next  of  kin,  according  to  the  statute  at  the  date  of  the 
appointment,  although  they  were  not  such  at  the  death 
of  the  testator,^  whether  the  power  be  to  appoint  to  the 
relations  of  the  testator  or  of  another  person.^ 

* 

1  Bayner  v.  Mowbray,  3  Bro.  C.  C.  234. 

2  Tiffin  V.  Longman,  15  Beav.  27S. 

8  Hawkins  on  Wills,  105,  referring  to  Lees  v.  Massey,  3  De  Gtex, 
F.  <&  J.  113k  See  Tiffin  v.  Longman,  15  Beav.  275,  wbere  adv(>rtise- 
ments  had  to  be  made  for  the  relations,  who  were  unknown  at  the 
time  of  the  death. 

4  2  Sugden  on  Powers  (6th  ed.),  270 ;  Pope  v.  Whitcombe,  3  Mer. 
689 ;  Finch  v.  Hollingsworth,  21  Beav.  112. 

5  Hawkins  on  Wills,  106 ;  Finch  v,  Hollingsworth,  21  Beav.  112. 

6  Hawkins  on  Wills,  106. 

§  294.  Hasband  and  wife  not  << relatives,"  nor  "next  of 
kin,"  nor  "heir."  — A  wife  is  not  a  "relation"  of  her 
husband  in  the  usual  sense  of  the  word ;  ^  nor  is  she 
her  husband's  heir ; '  neither  is  the  husband  heir  to  his 
wife.'  "If  a  husband  bequeaths  to  his  *next  of  kin,' 
that  prima  facie  does  not  include  his  wife ;  *  and  it  is 
quite  clear  that  if  a  married  woman,  under  a  power  by 
settlement,  bequeaths  to  her  ^next  of  kin,'  it  would  be 
impossible  to  hold  that  under  such  a  will,  without 
more,  the  husband  would  take  as  sole  next  of  kin."  ^ 
"  On  the  other  hand,  it  is  competent,  and  required  of 
the  court  to  look  through  the  whole  will,  and  to  see 
whether  from  the  whole  an  intention  is  manifest  to  in- 
clude the  wife  among  those  who  are  to  be  taken  more 
strictly  as  next  of  kin,  a  description  prima  facie  exclud- 
ing her,"  ^ 

1  Esty  V.  Clark,  101  Mass.  36 ;  Cleaver  v.  Cleaver,  89  Wis.  96,  where 
the  subject  is  learnedly  treated  ;  fcJtorer  v.  Wheatiey.  1  Pa.  St.  506 ; 
Davies  v.  Baily,  1  Ves.  Sr.  84 ;  Worsly  v.  Johnson,  3  Atk.  758. 

2  Dodge's  Appeal,  106  Pa.  St.  216 ;  Lord  v.  Bourne,  63  Me.  368 ; 
Tillman  v.  Davis,  y5  N.  Y.  17 ;  WUkins  v.  Ordway,  59  K.  H.  378. 

3  Ivin's  Appeal,  106  Pa.  176 ;  51  Am.  Rep.  519. 
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4  Garridk  v.  Camden,  14  Ves.  W2 ;  Tillman  v.  Darls,  95  N.  Y.  17 ; 
47  Am.  Rep.  1 ;  Ketalas  v.  Ketalas,  72  N.  Y.  S12 ;  Murdock  v.  Ward, 
67  N.  Y.  387 ;  Luce  v.  Dunham,  69  K.  Y.  86 ;  WUkins  v.  Ordway,  BO 
N.  H.878. 

6  Garrick  v.  Camden,  14  Vea.  872 ;  Ivin's  Appeal,  106  Pa.  St  176 ; 
8.  C.  4  Am.  Prob.  Rep.  176  ;  WUkins  v.  Ordway,  6J  N.  H.  878 ;  Wetter 
V.  Walker,  63  Ga.  142 ;  S.  C.  1  Am.  Prob.  Rep.  6lf>.  A  gift  to  the  heir?! 
of  B's  deceased  wife  does  not  Include  B :  Wllklns  v.  Ordway,  59 
N.  H.  378 ;  47  Am.  Rep.  21a. 

6  Garrick  v.  Camden,  14  Ves.  872 ;  Steyens'  Trusts,  Law  U.  15  Eq* 
Cas.  iia 

§  895.  Of  gifts  to  «  fiunily.''  —  Under  diflerent  eiroum- 
stanoes  the  word  "  family  "  may  mean  "  a  man's  house- 
hold, consisting  of  himself,'  his  wife,  children,  and 
servants;  it  may  mean  his  wife  and  children,  or  his 
children  excluding  his  wife,  or  in  the  absence  of  wife 
and  children,  it  may  mean  his  brothers  and  sisters  or 
his  next  of  kin,  or  it  may  mean  the  genealogical  stock 
from  which  he  may  have  sprung.  All  thfese  applica- 
tions and  some  others  are  found  in  common  parlance. ''  ^ 
In  bequests  of  personalty  tlie  word  "family"  is  pri- 
marily equivalent  to  "  children,"  '  and  does  not  include 
him  whose  the  family  is  nor  his  wife.'  Even  a  gift  to 
"  the  S.  family  "  does  not  embrace  S.  himself.*  In  rela< 
tion  to  devises  of  real  estate,  "  the  word  *  family,' "  says 
Mr.  Hawkins,*  "will  generally,  it  will  appear,  be  con- 
strued as  equivalent  to  *  heirs,'  or  *  heirs  of  the  body.' "  • 
Where  the  testator  left  a  widow  and  a  daughter  fourteen 
years  of  age  and  a  son  thirty  years  old,  who  was  capablei 
of  supporting  himself,  provisions  for  his  "  family  "  were 
considered  not  to  include  the  son.^  Under  a  devise  in 
trust  for  the  support  of  the  testator's  son  and  three 
daughters  and  of  their  "families,"  it  was  considered 
that  the  word  "  would  include  his  son  and  daughters, 
together  with  their  respective  children,  so  long  as  they 
should  live  together  and  form  a  portion  of  the  same 
household,  or  from  their  tender  years  be  entitled  to  be 
treated  as  its  members.    It  would  also  include  the 
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wife  of  the  son,  If  she  continued  lo  reside  with,  or  be 
entitled  to  nupport  from  bim.">  Under  n  devise  to 
tniateee  for  the  use  of  the  "tamlly"  of  the  testatrix's 
son  and  tor  bis  trite,  and  when  he  ceased  to  have  a 
famllj  then  over,  it  waa  held  that  children  not  living 
in  the  fftiber's  house  were  not  entitled,  and  that  the 
famllj'  ceased  to  exist  when  the  wife  had  died,  all  the 
daughters  bad  married  or  attained  majority,  and  all 
the  sons  had  beooma  of  age.* 

mMB  child :  Lom'be  tr.  k«ia«e.  Law  It.  ID  £q.  'XT. 

S  StQiirt  V.  Slusrt,  M  W.  V».  B7S  i  S.  C.  2  Am.  Prob.  Bei 

geek  t. ClIppLneer, 6  P».st.aai;  In  n  Hatchtnson,  8  cs.  Wi 
irtiF.  HUlysr.7jiw  B.  H  Eq.  1"0;  In  re  Tpitj-"  WU.W  Bea' 
Barnes  v.  Pstcli,  S  Vee.  GDI ;  (Sjvgary  v.  t<mlt)i. »  Hate,  708. 

3  Danme.PMch.SVmliM. 

4  aregory  v.  Smith,  0  Hare,  "II. 


S   BnUitt  K.  Andieoi, TJT Maw.  so,  fiE|dtln(.  Bowdltcb i>.  Andrew, 

fl  StoBTt  V.  Btuart.  IS  W.  Va.  KS ;  8.  C.  K  Am.  Prob.  Kep.  K7.  A 
«lftKith«te«Ul(ur'«wldDW,  "to  bB  (or  her  support  anrl  the  support 
of  my  ctilMreH,''veslsftbeneaclfli  Interest  111  Iliecliliareii  land  ft  girl 
of  nlneweti  who  left  IhEmolhfr  aw  not  llMtBbj- lose  her  support: 
Procloru.  J-roctor.  Ml  W«*a.  ifis. 

g  898.  Of  itifti  to  "  ropiHauUtiTes."  —  Under  a  gilt 
aimpty  to  representatives,  "legal  representatives,'' 
"personal  representatives,"  and  to  executors  and  ad- 
ministrators, the  hand  to  receive  the  uioney  is  that  c.t 
the  person  constituted  reprasentative  by  the  Qcolesian- 
tical  courts;  but  such  person  will,  in  Che  absence  of  a 
clear  intention  to  the  contrary,  take  the  property  aa 
part  of  the  estate  of  the  person  whose  representative 
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he  is,  and  not  beneficially.^  But  where  '*  representa- 
tives "  is  qualified  by  other  words,  as  in  the  phrase  "  riext 
personal  representatives,"  *  or  is  followed  by  directions 
that  they  are  to  take  ^' share  and  share  alike,"'  or  ^^per 
stirpes  and  not  per  capita^"*  or  that  the  property  is 
to  be  divided  ^^equMly  amongst  my  personal  repre- 
sentatives,"^ or  where  the  Intention  of  the  testator  is 
evidently  to  provide  for  the  family  of  the  deceased 
devisee,^  the  primary  meaning  of  the  word  ia  excluded, 
and  it  will  be  inferred  that  the  testator  intended  dis- 
tributees under  the  statute  as  in  case  of  intestacy.  In 
this  sense  the  word  ** representatives''  is  equivalent  to 
*•  heirs"  taking  by  way  of  distribution,  and  includes  a 
widow,  but  not  a  husband.^  It  has  been  said  that  a 
gift  to  executors  in  one  part  of  the  will  is  an  indication 
that  they  were  not  referred  to  in  a  gift  to  '4egal  repre-^ 
sentatives"  in  another  part.^  Where  the  statute  is  re- 
ferred to  in  order  to  ascertain  the  persons  who  are 
entitled  to  take  as  ^'representatives,"  It  will  also  deter- 
mine the  proportion  of  their  shares,  unless  a  contrary 
intent  appear  in  the  will.' 

1  Hollo  way  v.  Clarkson,  2  Hare,  G23 ;  Halser  v,  Patereon,  37  N.  J. 
Eq.  445;  Best's  Settlement,  Law  JEl.  J8  Eq.  (wO;  In  rp  Crawford's 
Trusts,  2  I>rew,  234  ;  SabertoB  v.  Skeels,  1  Buss  <&  M.  587 ;  ICing  v. 
Cleveland,  4  De  Qex  <fe  J.  477. 

2  Stockdale  v.  Nicholson,  Law  B.  4  Eq.  350. 

3  Smith  V.  Paliner,  7  Hare»  229^ 

A   Atberton  v.  Crowther,  19  Beay.  448w 

6  HoIIoway  v.  RadcUfTe,  23  Beav.  160 ;  Balnes  v.  Ottey,  1  Mylne 
4feK.465. 

6  Farnam  v.  Farnam,  53  Conn.  231, 230 ;  9«  C.  5  Am.  Prob.  Rep.  103. 

7  Hawkins  on  Wills  (2d  Am.  ed.)  103,  citing,  Smith  v.  Palmer,  7 
Hara,  225 :  King  v.  Cleveland,  4  De  Gex  <fc  J.  477 ;  Watson  v.  Bonney, 
2  Sand.  fS.  C.)  417 ;  In  re  Hall,  2  Demarest.  112.  Contra,  Brent  v. 
Washington,  18  Oratt.  535,  where  It  was  hold  that  under  a  gift  to 
"  repres?ntatlves  according  to  the  Statutes  of  Distribution,"  the  hus- 
band, although  not  a  distributee,  was  entitled  to  take :  S.  P.,  Bobln* 
sou  V.  Smith,  G  Sim.  47. 

8  Walter  v.  Makin,  6  Sim.  148. 

9  Thompson  v.  Young,  25  Md.  461.  QT.  Bullock  v.  Downes,  9 
H.  L.  Cos.  1. 
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J  297.  Of  gifta  to  **  Bnrvivorg.**  — In  the  case  of  a  gift 
to  one  for  life  with  remainder  over  to  his  "  survivinjj  " 
children,  the  courts  favoring  the  early  vesting  of  estates:, 
have  generally  held  the  word  "surviving"  and  its 
equivalents  as  referring  to  the  death  of  the  testator; 
and  accordingly  the  shares  of  those  who  are  in  exist- 
ence at  that  time  will  not  lapse  by  reason  of  their  death 
before  the  expiration  of  the  life  estate.^  This  rule,  how- 
ever, readily  yields  to  any  expression  of  a  contrary  in- 
tent.' "The  rule  that  tlie  law  leans  towards  vested 
remainders  always  yields  when  a  contrary  intention  of 
the  testator  is  to  be  gathered  from  the  fair  construction 
of  the  whole  will."'  There  are  other  cases  holding  that 
the  word  "  survivors  "  embraces  only  those  who  ma^.'- 
be  in  being  at  the  termination  of  the  particular  estate.* 

1  Nlcoll  V.  Scott,  99  m.  529;  Stevenson  v.  Lesley,  TO  N.  T.  612; 
Embury  v.  Sheldon,  68  N.  Y.  227 ;  Livingston  v.  Green.  52  N.  Y.  113  ; 
Pike  V.  Stephenson,  99  Mass.  18S ;  ^[oore  v.  Lyons,  25  Wend.  119 ; 
Hansford  v.  Elliott,  9  Leldrh,  79 ;  Shutt  v.  Ramho,  57  Pa.  St.  461 ;  Boss 
V,  Drake,  37  Pa.  St.  S73 ;  Blaachard  v.  Blanchard,  1  Allen,  223. 

2  Thompson  v.  Ludlngton,  104  Mass.  19? ;  Olney  v.  Hnll,  21  Pick. 
811 ;  Denny  v.  Kettell,  135  Mass.  138;  Hulburt  v.  Emerson,  16  Mass. 
241. 

3  Denny  v.  Kettell,  135  Mass.  138;  In  re  Gregson's  Estate,  2 
De  Gex,  J.  &  S.  428. 

4  Branson  v.  Hill,  81  Md.  181 ;  Slack  v.  Bird,  8  Green,  0.  E.  2r8  ; 
Cole  V.  Creyon,  1  Hill  Ch.  213 ;  Vantllburgh  v.  HoUenshead,  I  McCart. 
85 ;  Swlnton  v,  Legare,  2  McCord  Ch.  440. 

i  298.  Of  gifta  to  a  dasi — The  time  of  aioertaixuneat. — 
An  immediate  bequest  of  real  or  personal  estate  to  a 
class  designated  as  the  "children,"  " grandchildren/' 
"issue,"  ** brothers,**  "nephews,"  or  "cousins,"  etc., 
either  of  the  testator  himself,  or  of  some  other  person, 
will,  as  a  general  rule,  in  the  absence  of  any  indication 
of  a  contrary  intei^on,  vest  in  those  of  the  class  who 
were  in  existence  at  the  testator's  death.^  But  where 
according  to  the  terms  of  the  bequest,  possession  is  not 
to  be  taken  immediately  upon  the  testator's  death,  but 
is  postponed  until  the  expiration  of  some  particular 
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estate,  or  until  after  a  certain  number  of  years,  or  other 
deAnite  period,  the  class  will  he  iJe^rmined,  not  at  the 
date  of  the  ilfuith  of'  the  testator,  but  at  the  time  of  dis- 
tribution.' For  in  order  that  those  bomafter  the  death 
of  the  testator  jnay  be  admitted  to  participate  as  mem- 
bers of  the  class,  some  subsequent  period  of  distribu- 
tion must  be  fixoil,  or  the  result  must  dapond  upon  some 
continsency,  and  not  be  left  indefinite.'  This  i-ule  ap- 
plies to  gifia  of  powers,  and  to  gifts  in  execution  of 
powers,' 


Uf  IJo.  I  R 
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2  299.  The  fame  sulgect  contiiiiied. — The  mle  as  to 
the  admission  of  objects  born  after  the  testator's  death 
and  before  the  time  of  distribution  applies,  whether  the 
distribution  is  postponed  on  account  of  a  life  estate 
created  by  the  testator  himself,  or  on  account  of  the 
estate  which  he  has  bequeathed  being  a  reversionary 
Interest  expectant  upon  a  particular  estate  previously 
existing.^  But  if  there  be  an  immediate  bequest  of  an 
aggregate  fund,  part  of  which  consists  of  reversions  or 
expectancies,  and  for  this,  or  any  other  cause,  it  is  not 
immediately  distributable,  objects  bom  before  such  part 
of  the  fund  actually  falls  into  possession  are  not  en- 
titled to  share  in  it.^  The  fact  that  the  payment  of 
legacies  is  postponed  by  law  until  a  year  after  the 
decease  of  the  testator  does  not  admit  objects  born  dur- 
ing that  time ; '  although,  if  the  testator  himself  direct 
a  ]X)stponement  for  that  time,  the  class  may  be  enlarged 
by  the  birth  of  a  child  born  during  the  period,*  But 
notwithstanding  the  foregoing  principles,  the  date  of 
the  will  may,  by  specific  language  or  by  reasonable 
interpretation,  bo  made  the  time  for  ascertaining  the 
objects,  for  the  presumption  that  the  will  speaks  from 
the  death  of  the  testator  is  pj^mafade  only.* 

1  Hawkins  on  Wills,  74 ;  Walker  v.  Shore,  15  Ves.  122, 125,  where 
Lord  Eldon  remarked  that  a  distinction  between  the  two  cases  was 
•*  too  thin  ";  Harvey  v.  Stracey,  1  Drew.  12a 

2  Hawkins  on  Wills,  75;  Hill  v.  Chapman,  3  Bro.  C.  C.  .V)|  ; 
Haggar  v.  Payne,  23  Beav.  474, 479.  Oontrat  Annable  v.  Patch, »  Pick. 
800 ;  Brltton  v.  Miller,  G3  N.  C.  270. 

8   Haggar  v.  Payne.  23  Beav.  474. 

4  Bailey  v.  "Wagner,  2  Strob.  Eq.  1. 

5  2Bigelow*s  Jarman,  149;  Unsworth  v.  Speakman,  4  Ch.  Dlv. 
620 ;  Dingley  v.  Dingley,  5  Mass.  5;]o ;  Whitehead  v.  Lusseter,  4  Joiies 
Eq.  70 ;  Morse  v,  Morso,  U  Allen,  36 ;  Habergham  v.  Kldehalgh,  Law 
B.  9  £q.  305 ;  In  re  Potter's  Trusts,  Law  R.  8  £q.  52, 60. 

§  800.  The  efibct  of  additional  words  of  description. — 
Tlie  foregoing  rule  applies,  althou;;h  the  class  of  chil- 
dren entitled  may  be  further  limited  by  an  additional 
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description  ;  >  as  to  all  the  "  present  bom  "  children,* 
or  in  remainder  to  the  children  "living  at  the  death  " 
of  a  particular  tenant  who  dies  in  the  testator's  life- 
time;* or  to  such  of  the  children  "as  attain  twenty- 
one;"*   or  to  "such  children  as"  the  devisee  of  a 
power  "  shall  appoint."  *    In  all  such  cases,  only  those 
who  both  come  within  the  additional  description  and 
are  also  in  existence  at  the  time  of  the  testator's  death 
will  participate  in  the  fu.nd.^    A3  a  matter  of  course,  if 
a  contrary  intention  appear,  as  from  a  devise  to  those 
born  or  hereafter  to  be  born  "during  the  lifetime  of 
their  respective  parents,"  the  foregoing  rule  will  not 
apply.'    But  such  a  contrary  Intent  is  not  lightly  in- 
ferred.8     Thus   the  phrase,  given   above  by  way  of 
illustration,  "born  or  hereafter  to  be  bom,"  but  for  the 
additional  words  "  during  the  lifetime  of  their  respect- 
ive parents,"  might,  according   to  some  respectable 
authorities,  have  ])een  construed  as  showlnj^  only  that 
the  testator  contemplated  children  to  be  born  after  the 
date  of  his  will  and  before  his  death.'    In  America, 
however,  it  seems  to  be  {generally  settled  that  such 
words  of  futurity  will  let  in  children  born  after  the 
testator's  death  ;i<>  and  in  England,  a  gift  to  "all  the 
children  of  A,  whether  now  born  or  hereafter  to  be 
bom,"  was  held  in  Defflis  v,  Goldschmidt,'i  to  embrace 
those  born  after  the  decease  of  the  testator,  thus  leav- 
ing the  point  in  that  country  not  entirely  settled." 
The  mere  fact  that  the  persons  composing  the  class  are 
mentioned  by  name  is  not  always  suClcient  to  take  the 
case  out  of  the  rules  applicable  to  gifts  to  a  class ;  and  if 
fromother  provisions  of  the  will  taken  in  connection  with 
t!ie  existing  facts,  an  intention  to  confer  a  rijjht  of  sur- 
vivorship may  be  collected,  that  intention  will  prevail," 

1  Hawkins  on  Wills,  69. 

2  Lcish  V.  Leigh,  17  Beav.  605. 
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8  I>e  V.  Pain,  4  Hare,  250 ;  Carver  v.  Oakley,  4  Jones  "Eq.  85.  Bat 
a  gift  to  issue  "  living  at  the  time  of  my  death,"  docs  not  Include 
those  born  after :  Kinnan  v.  Card,  4  Demorest.  Ii36w 

4  Hann  v.  Thompson,  Kay,  6C3. 

6  Pan!  v.  Compton,  8  Ves.  375. 

6  Cases  cited  suprcu 

7  Scott  V.  Scarborough,  1  Beav.  154. 

8  Scott  V.  Harwood,  5  Madd.  332. 

9  Butler  v.  Lowe,  10  Sim.  SZo ;  Sprackllng  v.  Ranier,  1  Dick.  S44 ; 
Storrs  V.  Benbow,  2  Mylne  <&  K.  46 ;  Mann  v.  Thompson,  Kay,  (M3. 

10  Sword's  Hawkins,  71 ;  Napier  v.  Hojivard,  3  Kplly,  202 :  Shinn 
t;.  Motley,  3  Jones  Eq.  491 ;  Bullock  v.  Bullock,  2  Dpv.  Eq.  310 ;  Butter- 
field  V.  Hasklns,  33  Me.  392  ;  Yeaton  v.  Boberts,  8  Post.  459. 

11  1  Mer.  417,  and  in  Mogg  v.  Mogg,  1  Mer.  654 ;  Oooch  v,  Goocb,  14 
Beav.  665, 576, 577. 

12  Hawkins  on  Wills,  7L 

13  Stedman  v.  Priest,  103  Mass.  293 ;  Page  t7.  Gilbert,  S2  Hon,  301 ; 
Manier  v.  Phelps,  15  Abb.  N.  C.  12:1. 

i  801.  The  eBdot  of  the  sllares  being  payable  at  diflbrent 
times. — Where  the  shares  of  the  individuals  of  the  cla.3a 
are  payable  at  dififerent  times,  as  upon  the  marriage  or 
majority  of  each,  the  rule  is  different.  "  Whero  a  leg- 
acy is  given  to  the  children,  or  all  the  children  of  A,  to 
be  payable  at  the  age  of  twenty-one,  or  to  Z  for  life,  and 
after  his  decease  to  the  children  of  H,  to  be  payable  at 
twenty-one,  and  it  happens  that  any  child  in  the  for- 
mer case  at  the  death  of  the  testator,  and  in  the  latter  at 
the  death  of  Z,  has  attained  twenty-one,  so  that  his  or 
her  share  would  be  immediately  payable,  no  subse- 
quently bom  child  will  take ;  and  for  this  reason,  viz., 
that  the  child  who  has  attained  twenty-one  cannot  be 
kept  waiting  for  his  share ;  and  if  you  have  once  paid  it 
to  him,  you  cannot  get  it  back."^  "The  rule  applies 
equally  whether  the  vesting  or  the  payment  only  be 
postponed  to  the  given  ago,  e.  g.,  whether  the  gift  be  to 
*  such  children  of  A  as  shall  attain  twenty-one,'  or  *  to 
the  children  of  A  payable  at  twenty-one,'  or  *  when  or 
as  they  shall  attain  twenty-one.' "  *  In  this  class  of 
cases  the  addition  of  words  of  futurity,  such  as  "to  bo 
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born,"  or  bom  "after  my  death,"  does  not  let  In  those 
of  the  class  bom  after  the  first  share  becomes  payable.' 
It  has  been  said,  however,  that  the  rule  might  be  ex- 
cluded by  the  context;  as  where  a  bequest  to  all  who 
should  attain  majority  was  followed  by  a  power  of 
advancement  and  maintenance,  to  take  effect  whether 
the  legatees  **  shall  or  shall  not  have  attained  the  age  of 
twenty-one,"  and  notwithstanding  the  liability  of  a 
<*  subsequent  addition  to  the  class  entitled."^ 

1  Gillman  v.  Daant,  3  Kay  A  T.  48 ;  Iredell  v,  Iredell,  25  Bear.  4S5, 
applies  the  same  rale  to  grandchildren ;  I'ucker  ?'.  Bishop,  16  N.  Y. 
404 ;  Hawkins  v.  £verett,  5  Jones  Eq.  44 ;  Helsue  v.  Marklaud,  2 
Bawle,  275 ;  21  Am.  Dec.  445 ;  De  Veaux  v.  De  Veaux,  1  Strob.  Eq.  2S3 ; 
Hubbard  v.  Lloyd,  6  Cnsh.  623 ;  83  Am.  De^,.  W;  Simpson  v.  Spence,  5 
Jones  Eq.  20S ;  Andrews  v.  Partington,  3  Bro.  C.  0. 403 ;  Whltbread  v. 
St.  John,  10  Ves.  ISi. 

2  Hawkins  on  WQIs,  78 ;  Gillman  v.  Bannt,  8  Kay  ft  J.  48.  Cf. 
Blchardson  v.  Baughley,  1  Hoast.  (Del.)  68S ;  JClVern  v,  Williams,  5 
8im.  17L 

3  Helsse  v.  Markland,  2  Bawle,  275 :  2t  Am.  Dec.  445;  Whltbread 
V.  St.  John,  10  Ves.  152 ;  Iredell  v.  Iredoll,  25  Beav.  485. 

4  Iredell  v.  Iredell,  25  Beav.  4*'? ;  B"  tern  an  v.  Gray,  Law  B.  6  Eq. 
215.    Cbntrai  Glmblett  v.  Furton,  Law  li.  11  Eq.  430. 

J  832.  The  efibot  of  the  ihares  being  payable  on  the 
majority  of  the  yonngeet. — When  the  payment  of  ih^ 
shares  is  postponed  until  the  happenin^i^  of  some  event 
personal  to  the  **  youngest "  of  the  class,  as  until  he 
attain  a  certain  age,  unless  the  context  shows  that  the 
testator  referred  to  the  youngest  in  being  at  the  time,^ 
]ie  will  be  deemed  to  have  reference  to  the  youngest, 
whenever  bom ;  and  so  long  as  members  of  the  class 
continue  to  be  born,  the  estate  must  open  and  let  them 
in.*  **  On  their  attaining  twenty-one  "  is  construed  as 
equivalent  to  '*on  their  all  attaining"  that  age,  and 
admits  after-bom  members  of  the  class.' 

1  Gooch  V.  Gooch,  3  De  Gex,  M.  <ft  G.  368. 

2  Handberry  v.  Doollttle,  88  Ind.  206;  Fosdick  v.  Fosdick,  6 
Allen,  43 ;  Mainwarlng  v.  Beevor,  8  Hare,  44. 

3  Armttage  v,  Williams,  27  Beav.  31ft. 
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i  808.  The  eflbot  of  tha  gift  boing^  of  a  ipedfio  amoiuit  to 
each  of  fha  class. — The  rule  admitting  after-bom  chil- 
dren to  the  class  does  not  apply  in  the  case  where  sep- 
arate legacies  are  given  to  each  of  the  class ;  for  then 
the  aggregate  amount  of  the  gift  to  the  class  would  be 
increased  by  the  admission  of  new  members,  and  it 
could  not  be  ascertained  at  the  time  of  distribution  of 
the  testator's  estate  liow  many  legacies  of  the  given 
amount  would  be  payable.^  Although,  of  course,  as  in 
all  other  cases,  a  clear  expression  of  an  intention  to  ad- 
mit after-bom  members  of  the  class  will  prevail ;  so, 
also,  where  the  possession  is  postponed,  children  born 
after  the  time  of  ^payment  may  be  admitted,  if  it  be 
manifest  that  such  was  the  testator's  intent.'  If  none 
of  the  objects  be  in  existence  at  the  death  of  the  tes- 
tator, or  at  the  time  of  distribution,  all  children,  when- 
ever born,  maybe  included,  unless  a  contrary  intention, 
appear  in  the  will  ;•  as  from  a  gift  over  in  that  event.* 

1  Hawkins  on  Wills,  73 ;  Bringrrose  v.  Bramham,  2  Ck>x,  884 ;  Mann 
■v.  Thompson,  Kay,  638. 

2  Scott  V.  Scarborough,  1  Bear.  154 ;  Brown  v.  WUUams,  8  B.  1. 818. 
8   Hawkins  on  Wills,  71 ;  Harris  v.  Lloyd,  Thomp.  A  B.  810. 

4    Godfrey  v,  Davis,  6  Ves.  43, 

I  804.  In  what  proportion  the  beneficiaries  will  take — 
The  general  rule. — As  a  general  rule,  where  the  testator 
has  left  undetermined  the  proportions  in  which  his 
beneficiaries  are  to  take,  the  courts,  favoring  equality, 
will  direct  the  distribution  to  bo  per  capita  rather  than 
per  stirpes,^  Thus,  "where  a  gift  is  to  the  children  of 
several  persons,  whether  it  be  to  the  children  of  A  and 
B,  or  to  the  children  of  A  and  the  children  of  B,  they 
take  per  capita,  not  per  stirpes.*^  ^  And  the  rule  is  the 
same  when  a  devise  or  legacy  is  given  to  a  person  and 
the  children  of  another  person.'  And  a  like  rule  pre- 
vails where  there'  are  gifts  to  a  person  described  as 
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Standing  in  a  oertain  relation  to  the  testator,  and  to  the 
children  of  another  person  standing  in  the  same  rela- 
tion. Thus,  under  a  gift  "  to  my  son  A,  and  to  the  cliil- 
dren  of  my  son  B,"  the  former  will  take  a  share  equal 
to  that  of  one  of  the  children  of  the  latter.*  The  latter 
rule,  however,  is  not  absolute,  and  will  readily  yield  to 
a  different  intention  appearing  in  the  contract ;  *  and  in 
modem  times  has  been  applied  with  reluctance  by  some 
courts,  while  by  others  it  has  been  wholly  rejected.* 
Again,  if  the  gift  be  made  to  A  and  B  and  their  chil- 
dren, or  to  a  class,  and  their  children,  each  individual, 
the  parents  as  well  as  children,  will  take  an  equal  pro- 
lx>rtion  of  the  fund.^  Likewise  a  gift  to  a  mother  and 
her  children  simpliciter  will  confer  upon  each  an  equal 
portion.®  And  where  property  was  directed  to  be 
divided  "equally  between"  the  wife  and  children  of 
the  testator,  the  wife  took  a  share  equal  only  to  that  of 
each  child.®  So  again,  where  a  testator  uses  the  word 
"heirs"  as  applied  to  brothers  and  sisters,  and  to  chil- 
dren of  living  and  deceased  brothers  and  sisters,  in 
such  a  way  as  to  render  it  evident  that  all  of  them  were 
upon  the  same  footing  in  hia  mind,  and  finally  gives 
the  residue  to  be  divided  equally  among  his  **  heirs," 
the  brothers  and  sisters  and  children  "will  take  per 
capitd,^^  But  this  construction  "  will  yield  to  a  very 
faint  glimpse  of  a  different  intention  in  the  .context."  " 

1  Howell  V.  Tyler,  ni  N.  C.  207 ;  Losey  v.  Westbrook,  35  N.  J.  Eq. 
116;  Kimbro  v.  Johnston,  13  Lea,  73;  S.  C.  6  Am^  Prob.  Bep.  4J5; 
Hdntress  i>.  Place,  lo7  Mass.  40Q.  ... 

2  2  Jarman  on  Wills,  19i ;  Hill  v.  Bowers,  120  Mas8< .13o ;  De  Laur- 
ence! V.  Tte  Boom,  07  Cal.  362 ;  Brittain  v.  Carson,  46  Md.  188 ;  Post  v. 
Herbert,  27  N.  J.  Eq.  540 ;  Farmer  v.  Kimball,  46  N.  H.  4r,o ;  Young's 
Appeal,  83  Pa.  8t.  5i);  Hoxton  v.  Orifllth,  18  Gratt  674;  Ex  parte 
Leith,  1  Hill  CIi.  153;  Shaffer  v.  Kettel,  14  Allen,  528;  Balcom  v. 
Kaynes,  14  Allen,  204  ;  Maddox  v.  State,  4  Har.  <&  J.  5»*9;  Brown  v. 
Bamsey,  7  Gill,  S47  ;  Smith  v.  Curtis,  d  Dutch,  Mo ;  Sbull  v.  Johnson,  2 
Jones  Eq.  202 ;  McNeillage  v.  Barclay,  11  Serg.  &  B.  10:J ;  S.  C.  8  Serg. 
A  B.  42.  As  to  the  repetition  of  such  crnnective  words  as  "of," 
"  to,"  or  "and,"  see  McMaster  v.  McMastor,  10 'Gratt.  275;. Brown  r. 
Bamsey,  7  Gill,  347 ;  Farmer  v.  Kimball,  43  N.  H;  4:|5 ;  Pessel's  Appeal, 
27  Pa.  St.  57 ;  Bisk's  Appeal,  52  Pa.  St  273 ;  81  Am.  D«c.'136. 

Beack  Wills.  —  48. 
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3  McCartney  v.  Osburn,  i:s  III.  4a3 :  8.  C.  5  Am.  Prob.  Rop.  5&4 : 
Pitney  v.  Brown,  44  III.  363 ;  Burnet  v.  Burnet,  30  N.  J.  Eq.  5j*5  ;  S.  C. 
1  Am.  Prob.  Ki*p.  5;*;»,  54i:  Smith  r.  Curtis,  5  Dutch.  :^5 ;  FLsher  v. 
.Skillman,  3  Green,  C.  E.  22  >;  Butler  v.  Stratton,  3  Bro.  C.  C.  367; 
Aiu-sua  V.  Harris,  19  Beuv.  210;  2  Jarman  on  Wills,  194 ;  Bluckler  v. 
Webb,  2  P.  Wms.  K83.  See,  also,  note  to  Burnet  r.  Burnet,  30  N.  J. 
Eq.  5. 5 ;  S.  (J.  and  same  note  In  1  Am.  Prob.  Rep.  539,  544,  citing 
among  others,  Brittaia  v.  Carson,  46  MJ.  1S6 ;  Payne  v.  Rosser,  53  Ga. 
63-' ;  Luke  v.  Marshall,  5  Dana,  ?>o4  ;  Seaburv  v.  Brewer,  53  Barb.  662  ; 
in: I  f.  Bowers,  120  I^fass.  lS.i ;  Dritton  v.  Miller,  R'.  N.  C.  268 ;  Sharp  v. 
8'nrp  35  Ala.  57t,  579;  Crnwfor'l  v.  Redus,  H  >Iis««.  700;  Stevenson  r. 
J.esle\  }  Hun,  6:7  ;  8.  O.  70  N.  Y.  612  ;  Payne  r.  W«bb,  Lnw  R.  in  Eq. 
21.  S(^e,  however,  Rani  v.  Sanger,  115  Mass.  124  ;  Haskell  r.  Sargent, 
irt  Mass.  341  ;  Paul  v.  Rill  ,81  T«»x.  10  ;  Talcott  v.  Tnlcott,  39  Conn.  186  ; 
AlMso'i  V.  ChHn«»y,  61  Mo.  279  ;  Iloxton  «.  Griffith,  13  Gratt.  S74 ;  Sheay 
-i».  Winston,  7  Humph.  472. 

4  2  Jarman  on  Wills,  104,  and  cases  there  cited  ;  Blackler  v. 
Webb,  2  P.  Wms.  333;  Payne  v.  Webb,  Law  R.  13  Eq.  26. 

5  Ferrer  7\  Piyne,  81 N.  Y.  281 ;  S.  C.  I  Am.  Prob.  Rep.  556 ;  Clark 
-V.  Lynch,  46  Barb.  69. 

6  Mlnter*8  Apnea!, 40  Pa.  St.  Ill ;  Raymond  v.  HlUhouse,  45  Conn. 
467  ;  8.  C.  13  Alb.  L.  J.  Sil. 

7  2  Jarman  on  Wills,  1^4 ;  Cunningham  v.  Murray,  1  De  Gex  A  S. 
•363 ;  Murray  v.  Murray,  3  Ir.  Cii.  Rep;  ,120. 

8  Cannon  v.  Apperson,  14  Lea,  553. 

9  In  re  Lacey,  3  Demarest,  CI, 

10  McKelvey  v.  McKelvey,  43  Ohio  St.  213. 

11  2  Jarman  on  V/llls,  193 ;  Howojl  v.  Tyler,  91 N.  C.  207 ;  Raymond 
<».  Hlllhouso,  45  Conn.  407 :  You'.ig's  Appeal,  8"?  Pa.  St.  53 ;  Burnet  v. 
Burnet,  30  N.  .1.  Eq.  605 ;  8.  C.  1  Am.  Prob.  Re;).  50 ),  5J2  ;  Lackland 
-?'.  Downing,  11  ?ron.  B.  32 ;  Hoxton  i'.  GrlHlth,  13  Gratt.  571 ;  Gillman  v. 
Underwood,  3  Jones  Eq.  100 ;  Balcom  v.  Haynes,  14  Allen.  204 ;  Aider 
•«'.  Reall,  11  Gill  <fc  J.  12 J.  How  f  r  a  direction  "  to  divide"  the  estata 
governs  the  construction,  see  Pruden  t'.  Pruden,  79  N.  C.  446.  As  to 
the  U559  of  the  preposition  "  between,"  there  being  more  than  two 
i>eneflciaries,  see  ward  v.  Tompkins,  8  Stewt  8 ;  Ilcmeisen  v.  Blake, 
tPhila.  ICl.  ... 

g  835.  Tho  same  snbjoct  continood-— Tho  contrary  mlD. 
— In  other  cases  it  has  been  said  that  "the  law  favors 
that  construction  of  a  will  which  will  make  a  distribu- 
tion as  nearly  conform  to  the  general  rule  of  inheritance 
as  the  language  will  permit,  and  favors  equities  rather 
than  technicalities."  ^  And  that  accordingly  where  the 
issue  of  a  devisee  are  substituted  in  tlie  room  of  the 
latter  in  case  of  his  death,  the  issue  take  per  stirpes.^ 
In  those  States  in  which  this  rule  prevails,  it  is  often 
applied,  notwithstanding  a  direction  that  the  property 
be  divided  equally  among  the  devisees.    Thus,  under  a 
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devise  to  the  testatrix's  children  by  name  'Mn  eqoal 
proportions,**  and  in  the  event  of  either  dying  before 
the  testatrix,  then  the  estate  to  be  **divtded  among 
the  survivors,  or  their  legal  representatives,  share  and 
sliare  alike,**  the  two  children  of  one  of  the  daughters 
-who  died  were  deemed  entitled  only  to  their  mother's 
share.'  So,  also,  in  a  recent  case  in  Pennsylvania,  where 
a  testator  after  the  gift  of  a  life  estate  to  his  brother 
directed  that  the  real  estate  **be  divided  among  my 
legal  heirs,  share  and  share  alike,**  it  was  decided  that 
his  heirs  would  take  per  stirpes  and  not  per  capita,* 
In  New  Jersey,  where  there  is  a  gift  over  to  the  heirs  at 
law  of  tlie  first  taker,  the  heirs  will  share  in  the  realtv 
pel"  stirpes^^  and  in  personalty  per  capita,^ 

1  Riven ett  v.  Rivenett,  M  Mich.  10;  8.  C.  4  Am.  Prob.  Rep.  2«4, 
267.  citing,  Letchworth's  Appeal,  W  Pa.  St.  175 ;  Johnson  v.  Balloa,  28 
Mich.  m. 

2  Ballentlne  v.  De  Camp,  89  N.  J.  Eq.  87, 89,  citing,  Orton's  Trust, 
Law  H.  3  Eq.  375 ;  Bryden  v.  Wellett.  Luw  11.  7  Eq.  472 ;  Ross  v.  Ross, 
20  Beav.  64o  ;  Robinson  v.  Sykes,  23  Beuv.  40. 

8  Rivenett  v.  Rivenett,  5.1  Mich.  10 ;  S.  C.  4  Am.  Prob.  Rep.  264, 
and  cases  there  cited. 

4  Appeal  of  Alston  TPa.  1887,  Nov.  7).  S,  P.,  Basking  Appeal,  3 
Pa.  Su  304 ;  Wood's  Appeal,  18  Pa.  St.  478. 

6    Hayes  t\  King,  37  N.  J.  Eq.  1. 

6   Hayes  v.  King,  37  N.  J.  Eq.  1 ;  Wagner  v.  Sharp,  33  N.  J.  Eq.  52a 

g  806.  Beferenoe  to  the  itatute  to  ascertain  the  perioxiB 
and  their  shares. — Wlien  reference  has  been  made  by 
the  court  to  the  statutes  regulating  the  descent  and 
distribution  of  estates  to  ascertain  what  persons  are  en- 
titled to  take  under  a  devise  or  bequest  by  a  general 
description,  such  as  to  "  heirs,"  or  to  "  next  of  kin,"  the 
provisions  of  the  statute  must  also  be  observed  as  to 
the  quantity  each  shall  take,'  Thus,  In  a  recent  case, 
where  a  testator  gave  the  whole  or  a  part  of  his  estate 
to  his  next  of  kin,  leaving  the  shares  to  be  taken  by 
them  doubtful,  it  was  said  by  the  court,  that  it  was 
natural  to  suppose  that  ho  had  the  statutory  form  of 
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distribution   in  mindJ    Witli  respect  to  ''relations,'* 
iiowever,  it  lias  been  said  tliat  tlie  rule  is  different,  and 
tiiat  a  gift  to  tliem  will  be  distributed  per  capita^  the 
statute  being  employed  only  to  define  the  objects  and 
not  to  fix  tlie  proportion  of  their  shares.'    "  But  it  may, 
perhaps,  be  doubted,"  says  IMr.  Hawlvlns,  "whether  (at 
lesL^t  in  the  case  of  bequests  of  personal  estate)  the  rulo 
in  Bulloclc  V.  Downes,* may  not  be  extended  to  'rela- 
tions,' as  well  as  to  heirs  and  next  of  kin,  according  to 
the  statute."  *    If,  however,  the  testator  directs  that  tho 
property  "be  equally  divided,"  the  distribution  must 
generally  be  per  capita,  notwithstanding  that  it  may  be 
necessary  to  resort  to  the  statute  to  ascertain  the  per- 
sons.*   But  this  construction  of  the  word  "equally" 
may  be  "  controlled  by  the  context,  and  is  often  done.'*  * 
"That  is  the  case  here.    The  testator  by  mailing  a  be- 
quest of  money  to  his  own  daughter,  and  a  devise  of 
land  to    his   daugliter-in-law,  evidently  intended   to 
make  an    equal    division   of   his  estate  between  bis 
daughter  and  the  family  of  his  deceased  son,  and  it  is 
not  unreasonable  to  believe  that  was  all  he  meant  by 
the  use  of  the  words  'equal  among.'    This  most  Just 
intention  ought  not  to  be  defeateil  by  giving  to  the 
words  employed  in  the  will  an  arbitrary  and  technical 
meaning  never  understood,  or  perhaps  thought  of  by 
the  testator  when  he  used  them.    This  construction 
....  finds  strong  support  in  the  previous  decisions  of 
this  and  other  courts."  ® 

1  Kelley  r.  Vlgas,  112  III.  242 ;  S.  C.  6  Am.  Prob.  Rep.  81.V  316 ; 
Doggett  v.  Stock,  8  Met.  430;  Tlllinghast  v.  Cook. !)  Met.  143 ;  Bullock 
V.  Downes,  9  H.  jL  (Jas.  I,  17;  Freeman  t'.  Knight,  2  Ired.  £q.  7S; 
Templeton  v.  Walker,  3  Rich.  Eq.  ^4{;  55  Am.  Dec.  A4G:  Baskin'a 
Appeal,  8  Pa.  St  a06 ;  45  Am.  Dec.  641  ;  Daggpt  r.  Slack,  9  Met.  Af9\ 
Jacobs  V.  Jacobs,  16  Bear.  557 :  In  re  Porter's  Trusts,  4  Kay  <&  J.  IS8. 
But  see  Walker  v.  Camden,  16  Sim.  329. 

2  Dnnlap's  Appeal  (Pn  1<W7\  116  Pa.  St.  WO  s.  p.  Minter's 
Appeal,  40  Pa.  St.  115.    Qf.  Woodward  v.  James,  10  Abb.  £>(.  C.  246. 

3  TifOn  V.  Longman,  15  Beav.  275. 


509  OBJECT  OF  BBQUEST  §  807 

4   4  H.  L.  Cas.  1,  cited  attpra,  n.  1. 
6   Hawkins  on  Wills  105. 

6  Allen  v.  Alien.  18  a  O.  512 ;  a  O.  1  Am.  Prob.  Rep.  479.  492 ; 
Freeman  v.  Knight.  2  Ired.  Eq.  75;  Scudder  r.  Varnsdafe,  2  Beasl. 
1 13 ;  Hackney  v.  Onffln.  6  Jones  £q.  384.  Contra,  Baskin's  Appeal,  8 
Pu.  8t.  305  ;  45  Am.  Dec.  641. 

7  Kelley  v.  Vigas,  112  ni.  242 ;  S.  a  5  Am.  Prob.  Rep.  315, 317. 

8  Kelley  v.  Vteas.  112  HI.  242;  S.  C.  5  Am.  Prob.  Rep.  315,  317; 
citing,  Richardfl  v.  Miller,  62  111.  417 ;  Bassett  v.  Granger,  100  Mass.  34S  ; 
Bas^d'i's  Appeal,  3  Pa.  St.  3(M ;  45  Am.  Dec.  641.  These  cases  may  be 
rea  lily  distinguished  from  Pitney  v.  Brown,  44  111.  363,  where*  the 
devise  was  to  certain  designated  persons,  and  no  reference  to  the 
statute  was  requisite :  Kelley  v.  Vigas,  112  111.  242. 

§  807.  Sundry  oases. — A  direction  tiiat  land  devised 
shall  be  **  divided  between  the  lawful  heirs  of  my  said 
children  according  to  the  number  of  their  heirs  as  shall 
then  survive  collectively"  was  held  to  entitle  the  de- 
visees to  take  per  stirpes  and  not  per  capita,^  Where 
there  is  a  direction  to  divide  a  residue  pro  rata  among 
legatees  who  have  received  gifts  of  various  amounts  in 
the  former  part  of  the  will,  tlie  residue  will  be  distrib- 
uted between  the  several  legatees  in  the  proportion 
existing  between  the  special  bequests  previously  given 
them.'  It  has  been  held  that  a  gift  of  property  to  such 
of  a  class  as  may  be  living  at  the  time  of  division,  and 
to  another  person  byname,  "share  and  share  alike," 
confers  one  half  upon  the  latter.'  Where  a  testator 
directed  that  the  proceeds  of  certain  real  estate  should 
**be  equally  divided  as  follows,  to  wit,  one  share  to 
Melinda  Eaton,  one  share  to  Amanda  Wagner,  Anna 
Wagner,  and  Clara  Wagner,  and  one  share  to  the  sole 
and  separate  use  of  Margaret  Allen,"  the  legatees  all 
being  his  daughters,  it  was  held  that  to  give  effect  to 
tlie  words  "equally  divided,"  the  proper  construction 
of  the  terms  of  the  bequest  to  Aman<la,  Anna,  and 
Clara  was  that  they  sliould  take  distributively  as  the 
others,  "as  if  the  word  *each*  had  been  added  after 
their  names,"*  Under  a  devise  "in  equal  shares  to 
my  nieces  and  nephews,  and  to  the  nieces  and  nephews 
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of  my  former  husband,*'  one  who  is  a  niece  both  of  the 
testatrix  and  of  her  former  husband  does  not  take  a 
double  portion.^  But  where  there  was  a  gift  to  two 
nephews  by  name,  and  the  residue  was  bequeathed 
generally  to  the  testator's  ** nephews"  as  a  class,  the 
former  were  entitled  also  to  take  under  the  residuary 
clause.'  A  direction  that  property  be  distributed  ac- 
cording to  the  laws  of  the  State  in  wliich  the  testator 
lives  will  be  construed  to  refer  to  the  laws  in  force 
when  the  will  takes  effect  J 

1  Heath  v.  Bancroft,  49  Good.  220l 

2  Rosenberg  v.  Frank,  58  Cal.  387,  Myrlck,  J.,  dlssenttiig,  q.  v. 
p.  412. 

8  Osburn's  Appeal,  104  Pa.  687,  citing,  Lachland  v.  Downing,  11 
Mon.  B.  32 ;  Walker  v.  Griffin,  11  Wheat.  375 ;  Alder  v.  Beall,  1!  Gill 
A  J.  123;  Baskin's  Appeal,  3  Pa.  St.  304;  45  Am.  Dec.  A41 ;  Miuter's 
Appeal,  4  Wriffht.  Ill:  Rlsk'A  Appeal,  2  8ni.  P.  F.  260;  Young's 
Appeal,  2  Norris,  59 ;  distinguishing,  Dible's  Estate,  :f2  Sm.  P.  F.  279. 

4  Holman  v.  Price,  84  N.  O.  86 ;  S.  C.  2  Am.  Prob.  Bep.  216, 219. 

6  Campbell  v.  Clark  (N.  H.  1887.  July  15;. 

6  Gushing  V.  Burrell,  137  Mass.  21. 

7  Meserve  v.  Meserve,  63  Me.  618. 
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811.  Of  the  testator's  expressed  Intention. 

312.  The  general  Intention  prevails  over  the  particular. 
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struction. 
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887.  Of  cumulative  legacies — Illustrations. 
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842.  Of  the  time  when  the  conversion  is  deemed  complete. 


PBtNCIPLBS  OP  CONSTROCTlOff. 


J  SOS.  Of  taelmiMl  wndi. — There  sro  oertoln  rales  of 
conatruotion  common  to  both  deeds  and  wills ;  but  the 
peculiar  indulgence  exteuded  to  testators,  who  are  re- 
garded aa  inopa  eoTUilii,  has  generally  exempted  tlio 
language  ot  wills  from  technical  restraint.'  Accord- 
ingly, it  may  be  laid  down  as  the  first  rule  of  construc- 
tion, that  technical  words  are  not  necessary  to  give  effect 
to  any  species  of  disposition  In  a  will.'  The  Intention 
of  the  testator  aa  manifested  by  the  language  of  fbe 
writing  itself,  however  Informal  or  untechnloal  its 
phraseol<^y,  shall  prevail,  if  that  intent  may  be  carried 
into  effect  without  violating  some  deeper  principle  of 
public  policy.'  Where,  however,  the  testator  lias  chosen 
to  make  use  of  technical  words  and  expressions,  they 
must  be  "taken  in  their  technlctd  sense,  unless  a  dear 
intention  can  be  collected  to  use  them  in  another  sense, 
and  that  other  can  be  ascertained."  <  Yet  when  adher- 
ence to  the  strictly  technical  meaning  of  words  and 
phrases  would  result  In  defeating  the  obvious  Intention 
of  the  testator,  it  is  allowable  to  construe  them  in  a 
secondary  or  popular  sense.' 

1    !  Jarmon  on  wills,  a»:Myrlck  p.  Heard,  Bi  Fed.  IMp.zfl. 

i   Csl.  Civ.  Code  anTg),j63M;  Hsjd.  Coventrr.aTerm  Ilop.M;  1 

^  a  ZJarmanon  Wllta.B4a;  Sf)iou1»  on  WUIs,  H  400,471;  SmlCbu. 


irsw,  S  Wlls.  M ;  Doe  «.' 
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Pool:>,  8  Boo.  <fr  P.  620 ;  Jackson  v.  Kip,  2  Palsre,  M6 :  Feltman  v.  Butts, 
8  Bush.  Its ;  Needham  v.  Ide,  5  Pick.  6i0 :  De  Kay  v.  Irving,  5  Deuio, 
W3:  Corrlgran  v.  Kiernan,  I  Bradf.  20S  ;  Brown  v.  Lyon,  6  w.  Y.  4ly ; 
Haley  v.  Boston,  UH  Mass.  57il. 

5  Barry's  Estate,  13  Phila.  810 ;  Burtls  v.  Doughty,  8  Bradf.  287  ; 
Moran  v.  DlUeiiuy,  8  Bush.  434 ;  ProvtMichere't*  Appeal,  €7  Pa.  tit.  -i&i ; 
Pfuelb's  Estate,  Myrick's  Prob.  133 ;  Xlghtingalo  v.  Sbeld  in,  ft  Mason, 
836;  Daniel  v.  Whartenby,  17  Wall.  A3j;  Plcqur^t  v.  Swan,  4  Mason, 
443 :  Robertson  v.  Johnston,  24  Ga.  102  ;  Richardson  v.  Noyes,  2  Mass. 
M,  (JO ;  8  Am.  Dec  24 ;  Homer  v.  Shelton, 2  Met.  194, 198 ;  Carr  v.  Jo.in- 
nerett,  2  McCord.OB ;  Carr  v.  Green,  2  McCord.  75 ;  Brimmer  v.  Sohi  ^r, 
1  CJush.  lis  ;  De  Kay  v.  Irving,  6  Denio,  64fl  ;  8.  C.  0  Paige.  Kl ;  I>'imb 
V.  T.amh,  1 1  Pick.  875 ;  Inglls  v.  Trustees,  3  Peters,  113 ;  Fialay  v.  King, 
8  Peters,  lUfi,  377 ;  StUl  r.  Spear,  45  Pa.  St.  163. 

}  809.  Tha  words  of  a  wiU  taken  in  tboir  ordinary  tense. 
—  **In  construing  a  will,  the  words  and  expressions 
used  are  to  bo  taken  in  their  ordinary,  proper^  and 
gramtnatical  sensso,  unless  upon  so  reading  them  in 
connection  with  the  entire  will,  or  upon  applying  them 
to  the  facts  of  the  case,  an  ambiguity  or  difficulty  of 
construction,  in  the  opinion  of  the  court,  arises,  in 
wliich  case  the  primary  meaning  of  the  words  may  be 
modified,  extended,  or  abridged,  and  words  and  ex- 
pressions supplied  or  rejected,  in  accordance  with  the 
presumed  intention,  so  far  as  to  remove  or  avoid  the 
difficulty  or  ambiguity  in  question,  but  no  further." 
But  in  every  case  the  words  used  must  be  capable  of 
hearing  the  meaning  sought  to  be  put, upon  tliem.* 
Notwithstanding  the  foregoing  rule,  the  intention  of 
the  testator,  which  can  be  collected  with  reasonable 
certainty  from  the  entire  will,  with  the  aid  of  extrinsic 
evidence  of  a  kind  properly  admissible,  must  have 
effect  given  it,  beyond,  and  even  against  the  literal 
sonse  of  particular  words  and  expressions.  Tiie  inten- 
tion, when  legitimately  proved,  is  competent  not  only 
to  fix  the  sense  of  amhigtioua  words,  but  to  control  the 
sense  even  of  clear  words,  and  to  supply  the  place  of 
express  words,  in  cases  of  difficulty  or  ambiguity.' 

I  Hawkins  on  Wills,  2 ;  Carpenter  v.  Carpenter,  2  Demarest,  534 ; 
Cal.  Ci\'.  Code  (IS76),  *  6324 ;  RicAuley's  Succession,  2J  La.  An.  w.\\ 
Hammett  v.  Hammett,  48  Md.  907;  Chrystie  v,  Phyfc,  19  N.  Y.  ^ ; 
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Abbott  V.  HlUdleton,  7  H.  L.  Cas.  6S  ;  Uundry  v.'Pinnlger,  1  De  'oexl 
M.  <&  G.  saJ  ;  Shore  v.  Wilson,  U  Clark  <ft  F.  565. 

2  HawkinH  on  Wills,  5 ;  Watson  v.  Blackwood,  50  Miss.  15  ;  Garter 
V.  Alexander,  71  Mo.  5.S5;  Howerton  v.  Henderson,  88  N.  C.  597: 
Houser  i'.  Kuffner,  18  W.  Va.  244  ;  Minot  v.  Harris,  132  Mass.  828 : 
Clark  V.  Clark,  19  8.  C.  345 ;  Phillips  v,  Davles,  92  N.  Y.  199;  Rlch&rd- 
so:i  ?'.  Paigo,  64  N.  H.  37J;  Burleigh  v.  Clough,  62  N.  H.  267 ;  FetroWs 
Estate,  53  Pa,  St.  427  ;  Tewksbury  v.  French,  44  Mich.  100  ;  £mm<^rt 
V.  Huyes.  89  111.  11 ;  Dow  v.  Dow,  36  Me.  216 ;  Wolf  v.  Schaflfer,  51  Wis, 
63;  Ilorcland  v.  Brady,  8  Or.  30:j ;  Heald  v.  Heald,  55  Md.  SOO ;  Hlbbard 
V.  Ilurlburt,  10  Vt.  178 ;  Aulick  v.  Wallace,  12  Bush,  531 ;  Lottlmer  v. 
Blumenthal,  61  How.  Pr.  360 ;  Findlay  v.  King,  3  Peters,  377 ;  Homer 
V.  Shelton,  2  Met.  109 ;  Brimmer  v.  Sohier,  1  Cnsh.  129 ;  Parks  v. 
V.  Parks,  9  Paige,  116 ;  O'Neall  t?.  Boozer,  4  Rich.  Eq.  23;  Roberts  v. 
Watson,  4  Jones  (N.  C.)  320 ;  De  Kay  v.  Irving,  5  Denio,  654 ;  Stokes 
V.  Tilly,  1  Stockt.  Ch.  132 ;  Carr  v.  Green,  2  McCord,  84 ;  Towns  v. 
Wentworth,  11  Moore  P.  C.  C.  526 ;  Key  v.  Key,  4  De  Gex,  M.  <&  G.  73 ; 
Grey  v.  Pearson,  6  H.  L.  Cas.  61 

§  810.  Words  prosumed  to  be  lued  with  uniform  mean- 
ing.— A  word  occurring  more  than  once  in  a  will  is 
presumed  to  be  used  always  in  the  same  sense,^  unless 
a  contrary  intention  appear  from  the  context,'  or  unless 
the  word  be  applied  to  diflferent  subjects.'  In  a  late 
case  in  point,  it  was  said,  that  the  use  of  the  words 
"surviving  children"  in  one  clause  of  a  will  in  con- 
nection with  a  direct  gift  of  the  residuary  estate  to  the 
testator's  children,  to  take  effect  immediately  upon  his 
death,  is  of  no  force  in  determining  the  meaning  of  the 
same  words  used  in  a  preceding  clause  in  reference  to 
a  gift  of  the  great  bulk  of  the  property  which  is  pre- 
ceded by  a  life  estate  to  the  widow,  and  is  not  to  take 
effect  until  her  death.*  When  the  testator  employs  an 
additional  word  or  phrase,  he  is  presumed  to  have  au 
additional  meaning.^ 

1  2  Powell  on  Devises,  8 ;  2  Jarman  on  Wills,  842 ;  Whltmore  v. 
Craven,  2  Ch.  Cas.  Ch.  169. 

2  Goodright  v.  Dunham,  Doug.  269. 

8    Forth  V.  Chapman,  1  P.  Wms.  668.    * 

4    Boundtree  v.  Roundtree  (S.  C.  1887,  Apr.  19). 

5*  2  Powell  on  Devises,  9 ;  Campbell  v.  Campbell,  4  Bro.  C.  Q, 
15> 
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g  811.  Of  the  testator's  expressed  intention.  —  *'  In  con- 
Rtruing  a  will,  the  object  of  the  courts  is  to  ascertain, 
not  the  intention  simply,  but  the  expressed  intentions  of 
the  testator,  i.  e.,  the  intention  which  the  will  itself, 
either  expressly  or  by  implication,  declares ;  or  (which 
is  the  same  thing)  the  meaning  of  the  words, — tlie  mean- 
ing, that  is,  which  the  words  of  the  will,  properly  inter- 
preted, convey,*  when  considered  in  connection  with 
the  subject-matter  and  the  circumstances  of  the  testa- 
tor."* If,  however,  a  plain  and  definite  purpose  is  en- 
dangered and  obscured  by  inapt  and  inaccurate  modes 
of  expression,  the  language  may  be  subordinated  to 
the  intention ;  and  words  and  limitations  may  be  trans- 
posed or  rejected }  or  supplied  to  conform  to  the  appar- 
ent meaning,  and  to  effect  the  purpose  intended.'  To 
this  end,  the  court  may  transpose  clauses,  change  con- 
necting conjunctions,  or  supply  omitted  words  in  cases 
where  the  language  of  the  will  as  it  stands  is  unintel- 
ligible or  ino{)erative,  and  the  proof  of  intention  is  clear 
and  unquestionable.^  Yet,  if  the  clause  as  it  stands 
may  have  effect,  it  shall  be  so  construed,  however  well 
satisfied  the  court  may  be  of  a  different  testamentary 
intention.^  This  expressed  intention  when  once  ascer- 
tained, if  it  be  in  vfolation  of  no  rule  of  law,  must  be 
carried  into  effect  by  the  court.' 

1  Hawkins  on  Wills,  1;  Heyward  v.  Heyward,7  Rich.  Eq.  314; 
Wotten  »>.  Redd,  12  GratU  205 ;  Allan  r.  Van  Meter,  1  Met.  (Ky.)  276  ; 
Provost  V.  Provost,  27  N.  J.  Eo.  2W :  Hone  v.  Van  .Shalck,  3  N.  Y.  540 ; 
Arcularias  r.  Gelsenheimep,  3  Bradf.  64  ;  Jackson  ?\  Jackson,  5  Cowen, 
228;  Walston  v.  White,  .VMd.  304  ;  Abbott  v.  Middleton,  7  H.  L.  Cas. 
68;  Doe  V.  Thomas,  12  Moore  P.  C.  C.  116;  Shore  r.  Wilson,  0  Clark 
&  F.  525. 

2  Chrystl'?  t'.  Phyfe,  19  N.  Y.  344, 348 ;  Aroularius  v.  Gelsenbeimer, 
3  Bradf.  64  ;  Jackson  v.  Laquere,  5  Cowen,  221. 

3  Phillips  V.  Davles,  V2  N.  Y.  199. 

4  Ga.  Code  (1882),  {  2456. 

5  Ga.  Cede  (1882).  ?  2456. 

6  Summit  v.  Yount,  109  Ind.  506 ;  Perkins'  Appeal,  108  P&  St.  314 ; 
Idniger's  Appeal,  101  Pa.  tiU  161. 
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g  812.  Tha  general  intention  prevails  over  tho  particular. 
—  Regard  must  bo  paid  to  the  predominant  idea  of  tho 
will.  Subordinate  provisions  must  bend  to  the  main 
purpose;  and  no  undue  stress  should  be  laid  upon 
particular  expressions  or  detached  clauses.^  It  is  im- 
material whether  the  general  or  the  particular  intent  is 
stated  first.*  "  If  the  main  provision  covers  the  whole 
subject,  and  is  defined  in  terms  that  exclude  all  doubt, 
the  subsidiary  provision  must,  in  ordinary  cases,  be 
confined  to  its  partial  and  restricted  operation.'*'  So 
far  as  this  rule  is  applied  to  cases  where  it  is  necessary 
to  choose  between  inconsistent  clauses  of  the  will,^  it 
would  seem  to  be  a  well-established  principle.  But  as 
applied  to  cases  where  the  legal  effect  of  technica>  words 
is  sought  to  be  controlled  by  the  general  intention  of  the 
testator,  tho  accni*acy  of  the  rule  has  been  doubted  ;^ 
and  it  is  said  :  ^*  That  the  general  intent  should  OA^er- 
rule  the  particular  is  not  the  most  accurate  expression 
of  the  principle  of  decision.  The  rule  is,  that  technical 
words  shall  have  their  legal  effect,  unless  from  subse- 
sequent  inconsistent  words  it  is  very  clear  that  the  testa* 
tor  meant  otherwise.*** 

1  Scbouler  on  Wills,  {  476 ;  Thrasher  v.  Ingram,  82  Ala.  945 ;  Rose 
V.  McHose,  26Mo.  590;  workman  v.  Cannon,  5  Har.  (Del.)  Ul:  Bum- 
son  V,  Vroman,  9J  -N.  Y.  74  ;  Hitchcock  v.  Hitchcock,  Ho  Pa.  St.  aw ; 
Walker  v.  Walker,  17  Ala.  3.%;  Robert  v.  West,  15  Oa.  122  ;  Hunt  r. 
Johnson,  10  Mon.  B.  342 ;  Homer  v.  Sheiton,  2  Met.  202 ;  Smith  r.  Bell, 
6  Peters,  73:  Chase  v.  Lockerman.U  Gill  (ft  J.  206;  Kane  v.  Astor,  5 
Sand.  (8.  C.)  5;>3  ;  Van  Vechten  v.  Keator,63  N  Y.  5^ ;  Covenhovcn  r. 
Shuler,2  Paige.  122:  21  Am.  Dec.  73;  Pickering  v.  LAngdon,22  Me. 
4'X) ;  Baxter  v.  Bowyer,  19  Ohio  St.  490 :  Gonstantlne  t'.  Constantlne,  6 
Ves.  100;  Jesson  v.  wrlight,  2  Bligh,  1,  per  Lord  Eldon. 

2  Den  V.  McMurtrie,  15  N.  J.  L.  276 ;  Beno  t\  Davis,  4  Hen.  A  M. 
283 ;  Cook  t>.  Holmes,  11  Mass.  528 ;  Hawley  v.  Northampton,  8  Mass. 
3 ;  5  Am.  Dec.  68 ;  Jesson  v.  Wright,  2  Bllgh,  66 ;  Doe  v.  Harvey,  4 
Barn.  &  C.  620 ;  Chase  v.  Lockerman,  1 1  GUI  <&  J.  185 :  35  Am.  Dec.  277 ; 
Land  v.  Otley,  4  Rand.  213 ;  Miller  v.  Flourney,  28  Ala.  734 ;  Morton  v. 
Barrett,  '22  Me.  257  ;  30  Am.  Doc.  575 ;  Cook  v.  Hpluies,  11  Mass.  628. 

3  1  Biffelow's  Jarman,  402,  n.,  citing,  8heetz*s  Appeal, 82  Pa.  St 
213.  Cf.  Barksdale  r.  White,  28  Oratt.  224 ;  Rayfleld  v.  Gaines,  17 
Gratt.  1 ;  Khisie  v.  Roleson,  28  Ark.  102. 

4  Miller  V.  Flonrnoy,  26  Ala.  727 ;  Jones'  Appeal,  8  Grant  Cas.  171 ; 
Smith  t'.  Boll,  6  Peters,  78 ;  Doebler's  Appeal,  64  Pa.  St  15 ;  Parks  «. 
Parks,  U  Paige,  120. 
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5  Roddv  t>.  Fltegeralrt,  6  H.  L.  Cas.  877 ;  Doe  v.  Qalllnl,  li  Barn.  & 
Adol.  640 ;  Jesson  r.  Wright,  2  Bllgh,  1. 

6  Jesson  v.  Wright,  2  BUgh,  1,  per  Lord  Redesdale ;  2  Jarman  on 
WUls,369.  •*."«»  .1' 

i  818.  All  the  parts  of  the  will  to  be  coxtstraed  together. 
— All  the  parts  of  a  will  are  to  be  construed  in  relation 
to  each  other,  and  in  such  a  manner  as  to  form,  if  pos- 
sible, one  consistent  whole.^  Thus,  added  legacies  are 
subject  to  the  same  conditions  and  restrictions  as  the 
legacies  to  which  they  are  added.*  For  example,  where 
the  subject  of  the  first  gift  is  given  absolutely,  or  is  made 
defeasible,  the  second  or  additional  gift  has  been  held 
to  be  given  upon  similar  terms ;  if  the  former  gift  were 
absolute  and  free  from  legacy  duty,  the  additional  gift 
has  t>een  held  to  have  all  the  same  incidents ;  so  if  the 
former  gift  is  to  be  lost  in  a  certain  event,  the  additional 
gift  is  to  be  defeated  on  the  same  condition.  **  But  in 
no  case  has  it  been  held  that  the  latter  gift  is  to  go  to  the 
parties  entitled  under  the  aubsequent  limitations  of  the 
former  gift."  '  "  And  so  appears  to  be  the  whole  current 
of  decisions  upon  the  subject  of  the  construction  of  ad- 
ditional bequests,  whether  such  additional  bequests  be 
given  by  will  or  codicil,  in  the  absence  of  express  lim- 
itation over."*  But  devises  not  grammatically  con- 
nected, nor  united-  by  the  expression  of  a  common 
purpose,  must  be  separately  construed  and  witliout  re- 
lation to  each  other,  although  from  the  circumstances 
of  the  case  it  may  be  conjectured  that  the  testator  enter- 
tained the  same  intention  in  regard  to  them  both.^ 
There  must  be  an  evident  intention  to  connect  them." 
Clear  expressions  in  one  part  of  the  instrument  will  not 
be  made  to  yield  to  doubtful  or  general  expressions 
occurring  in  another  portion  thereof.'  But  in  order 
that  a  clearly  express?ed  bequest  in  one  part  of  a  will 
may  be  qualified  by  expressions  occurring  in  another 
pait,  it  is^  not  necessary,  says  Mr.  Jarman,  as  is  some- 
Bbach  Wills.  — 44. 
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times  stated,^  that  the  qualifying  words  be  equally  clear 
with  those  conferring  the  gift.  But  the  clearly  ex- 
pressed gift  natui*ally  requires  something  unequivocal 
to  show  that  it  does  not  mean  what  it  says.' 

1  Cal.  civ.  Code  (1878),  ?  6821 ;  2  Powell  on  Devises.  5,  0 ;  Thome  v. 
Underbill,  1  Deraarest,  306 ;  In  re  Verplanck,  01  N.  Y.  4«);  Nlgrhtin- 
Kale  t*.  Sheldon,  5  Mason,  336 :  Hoxle  v.  Iloxle,  7  PniKe,  IS7 :  Jackson 
V.  Kip,  2  Paine,  366  :  Cook  v.  Weaver,  12  (J%  -^7  ;  Parker  r.  Waslev,  9 
Gnitt.  477 ;  r^ne  v.  Vlck,  3  How.  464  ;  Jackson  v.  Hoover,  28  Ind.  511 ; 
Adams  v.  Clerk.  0  Mod.  134. 

2  Buchanan  v.  Lloyd,  64  Md.  906 ;  S.  C.  5  Am.  Prob.  Bep.  30, 33. 

3  Mann  v.  Fuller,  Kay,  624, 626 ;  In  re  Moro's  Trust,  10  Hare,  171 ; 
Buchanan  v.  Lloyd,  64  Md.  306 ;  8.  C.  5  Am.  Prob.  liop.  CO,  85. 

4  Buchanan  v.  Lloyd,  64  Md.  306 ;  S.  C.  5  Am.  Prob.  Rep.  80, 3S. 

R  2  Powell  on  Devises,  10;  Spirt  v.  Bence  Cto.  Car.  868;  Doe  v. 
Wright,  8  Term  Kep.  64 ;  Price  v.  Archbishop,  14  Ves.  304. 

6  2  Powell  on  Devises,  10 ;  Wiseman  v.  Wiseman,  Leon.  57. 

7  Parks  v.  Kimes,  100  Ind.  148 ;  Tiers  v.  Tiers,  08  N.  Y.  568 ;  Free- 
man i».  Colt,  96  N.  Y.  63;  Carter  v.  Alexander,  71  Mo.  535 ;  Temple  v. 
Samls,  97  N.  Y.  526 ;  S.  C.  48  N.  Y.  Sup.  Ct.  324 ;  Corrlgan  v.  Klernan, 
1  Bradf.  208.    Cf.  Jesson  v.  Wright,  2  Bllgh,  5& 

8  As  In  Hockstedler  v.  Hockstedler  (Ind.  1887),  9  N.  E.  Bep.  467, 
and  in  Jesson  v,  Wright,  2  Bllgh,  66. 

9  1  Jarman  on  Wills,  479 ;  Bandfleld  v.  Bandfleld,  8  H.  L.  Cas.  225, 
where  Lord  Campbell  remarked :  "  You  are  not  to  Institute  compari- 
sons between  the  two  clauses  as  to  lucidity." 

i  814.  Tha  same  subjeot  continiied — Of  codidls.-^  Sev- 
eral testamentary  instruments  executed  by  the  same 
testator  are  to  be  construed  together  as  one  Instru- 
ment.^ A  will  and  codicil  are  to  be  construed  as  one 
instrument;  but  in  case  of  inconsistency,  the  codicil 
shall  prevail.*  The  will,  however,  should  not  be  dis- 
turbed further  than  is  necessary  to  give  effect  to  the 
codicil.'  The  fact  that  a  codicil  expresses  an  intention 
to  alter  the  will  in  one  respect,  raises  a  presumption  of 
an  intention  that  in  all  other  respects  it  sliould  remain 
unchanged.^  An  additional  legacy  given  by  a  codicil 
is  usually  construed  to  be  attended  with  the  same  in- 
cidents and  qualities  annexed  to  the  original  legacy. 
This  rule,  however,  only  applies  when  the  intention  to 
make  the  additional  gift  unqualified  is  not  apparent.^ 
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Where  it  is  clear  that  a  trust  referred  to  in  a  codicil  is 
not  the  trust  created  by  the  will,  but  separate  and  inde- 
pendent, the  language  of  the  codicil  alone  can  be 
resorted  to  for  its  construction.* 

1  Cal.  civ.  Code  (I87fl),  ?6S«0;  Ford  v.  Ford  (WIb.  1887),  33  N".  W. 
Bep.  188 ;  Reynolds'  Appml,  104  Pa.  St.  88^ ;  Thayer  v.  Thayer.  129 
Mass.  18.) ;  Leavens  r.  Butler,  8  Port.  880;  Westcott  v.  Cady,  A  Johns. 
Ch.  Mi ;  9  Am.  Dec.  806 ;  Thome  v.  Underbill,  1  Demurest,  autt. 

2  Armstrong  v.  Armstrong,  14  Mon.  B.  338;  Hitchcock  i\  United 
State  Bank,  7  Ala.  386;  Lee  t>.  Plndle,  12  GUI  <&  J.  2S8;  Brlmcr  v. 
Bohier,  1  Cush.  118 ;  Pickering  v.  Langdon,  22  Me.  Al-i. 

8  Jenkins  v.  Maxwellt  7  Jones  CN.  G.)  612 ;  Ives  v,  Harris,  7  B.  I. 
413. 

4  Qoincy  V.  Rogers,  9  Cush.  291. 

5  Brown  r.  Brown,  137  Mass.  5^. 

6  Thompson  v.  Thompson,  140  Xass.  28 

2  816.  Some  efibct  to  be  given  every  part.  — The  Avords 
of  a  will  are  to  receive  an  interpretation  which  will  qive 
to  every  expression  some  eflfect,  rather  than  one  which 
will  render  any  of  the  expressions  inoperative;'  and 
this  the  court  will  endeavor  to.  do  without  change  or  re- 
jection,' unless .  tliere  is  such  Impracticability  in  con- 
struing all  the  parts  together  as  to  authorize  the  rejection 
of  some.'  If  there  be  two  possible  constructions  of  the 
language  used  by  the  testator,  one  of  which  would 
render  the  instrument  inoperative  as  violating  some 
rule  of  law,  the  other  construction  shall  be  preferred.* 
But  if  a  testator^s  intention  cannot  operate  to  its  full  ox- 
tent.  It  shall  be  carried  into  effect  as  far  as  practicable.^ 
Accordingly,  where  several  trusts  are  created  by  a  will, 
each  one  of  which  is  complete  in  itself,  and  independent 
of  the  others,  so  that  no  injustice  will  result  to  the  bene- 
ficiaries by  holding  some  of  the  trusts  legal  and  o:hers 
illegal,  such  as  are  illegal  raa^'^  be  cut  olf  and  the  others 
allowed  to  stand.®  For  example,  ulterior  limitations  in 
violation  of  the  rule  against  perpetuities  do  not  vitiate 
the  primary  disposition.'  Where  the  general  intention 
is  clear,  it  will  control  a  particular  intent  inconsistent 
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therowith,*  overriding  all  merely  technical  and  gram- 
matical rules  of  construction.* 

1  Cal.  civ.  Code  (187«),  {  8325 ;  Pruden  v.  Pruden,  18  Ohio  St.  251 ; 
Maberley  v.  Strode,  3  Ves.  450;  Dalton  t».  Scales,  2  Ired.  B^q.  521 ; 
Muetter's  Estate,  38  Pa.  St.  314 ;  Dawes  v.  Swan.  4  Mass.  20fi  ;  Dill  «, 
Dill,  1  Desaiis.  Ea.  2J7 J  Norrls  v.  Beyfea,  13  N.  Y.  273, 283 ;  Hoppock  v. 
Tucker,  S9  N.  Y.  202 ;  2  Powell  on  Devises,  8. 

2  Kane  i>.  Astor,  5  Sand.  467;  Lasher  v.  Lasher^  13  Barb.  106; 
Leavens  t».  Butler,  8  Port.  380 ;  Jones  iv  Doe,  1  Scam.  276 ;  Homer  v, 
Shelton,  2  Met.  202 ;  Dawes  v.  Swan,  4  Mass.  208, 215 ;  Cook  v.  Holmes, 
11  Mnss.  528  ;  Hall  v.  Chaffee,  14  N.  H.  215 ;  Doe  v.  Rawding,  2  Barn. 
A  Aid.  441 ;  Constantino  v.  Constantlne,  6  Ves.  100;  Gray  v.  MInne- 
thorpe,  3  Ves.  Jr.  103. 

3  Hoxle  V.  Hoxle,  7  Palf^e,  187, 192 :  Mowatt  v.  Carow,  7  Paige,  828 : 
82  Am.  Dec.  641 ;  Chambers  v.  Brailsford,  18  Vea.  368, 374. 

4  Thompson  v.  Newlin,  8  Ired.  Eq.  32. 

5  2  Powell  on  Devises,  11 ;  Nurse  v.  Yarmouth,  Pinch,  139 ; 
Wootton  V.  Redd,  12  Gratt.  196 ;  Den  v.  Crawford,  8  N.  J.  L.  90.  Cf. 
Thellusson  v.  Woodford,  4  Ves.  227, 825 ;  Wootton  v.  Redd,  13  Gratt. 

196. 

6  Kennedy  v.  Hoy  (N.  Y.  1887),  105  N.  Y.  134. 

7  Tiers  v.  Tiers,  98  N.  Y.  668  ;  Oxley  v.  Lane,  85  N.  Y.  840 ;  Lepage 
V.  McNamara,  5  Iowa,  124. 

8  Parks  V.  Parks.  9  Paige,  107  ;  Hitchcock  v.  Hitchcock,  35  Pa.  St 
893 ;  Parnell  v.  Dudley,  4  Jones  Eq.  203 ;  Workman  v.  Cannon,  5  Har. 
(DeL)  91. 

9  Soraley  v.  Vance,  86  Miss.  564  ;  Rose  v^  McHose,  26  Mo.  590 ; 
Parks  V.  Parks,  9  Paige,  107;  Jackson  v.  House],  17  Johns.  281. 

g  816.  Of  the  presumption  against  partial  intestacy. — 
Ajithough,  of  course,  the  maker  of  a  will  may  die  intes- 
tate as  to  a  part  of  bis  estate,^  yet  the  presumption  is 
against  a  partial  intestacy ;  and  of  two  modes  of  inter- 
preting  a  will,  that  is  preferred  which  will  prevent 
either  total  or  partial  intestacy.^  The  testator  is  pre- 
sumed to  calculate  upon  the  provisions  of  his  will  tak- 
ing effect,  rather  than  upon  their  failure.'  Accord ingly , 
a  provision  made  in  case  of  the  death  of  devisees  will 
not  be  considered  as  intended  to  provide  for  lapse,  if  it 
be  capable  of  bearing  another  construction.^ 

1  Hemphill  v.  Moody,  64  Ala.  468 ;  House  v.  Ewen,  37  N.  J.  Eq.  868. 

2  Vaiden  v.  Hawkins,  59  Miss.  406 ;  Brandenburg  v.  Thorndike,  139 
Mass.  102;  B'erry's  Appeal,  102  Pa.  St.  207:  Boards  of  Missions*  Ap- 
peal, 91  Pa,  St.  507 ;  Cal.  Civ.  Code  (1876),  6328.  Cf.  Hancock's  Appeal. 
112  Pa.  St.  32 :  Axford'8  Estate,  11  Phila.  145.  A  failure  to  dispose  of 
income  may  under  certain  cironmstances  be  equivalent  to  a  direc<- 
tiou  to  accumulate ;  Scott  v,  Westi  63  Wis.  029. 
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a  2  Powell  on  Devises,  11. 

4  Ulrlch  V.  Iiitchaeld,2  Atk,  375;  Oorbin  v.  French,  4  Ves.  418; 
Brown  v.  Bigg,  7  Ves.  586 ;  Douglas  v.  Chalmer,  2  Ves.  Jr.  601. 

2  3^7«  ^  ^^  cons  traction  of  illeg^al  doTises. — The  oon- 
Btruction  cannot  be  strained  in  order  to  bring  a  devise 
within  the  rules  of  law ;  ^  but  when  the  language  admits 
of  two  constructions,  that  is  to  be  preferred  which  wili 
render  the  instrument  valid.^ 

1  Jee  V.  Audley,  1  Cox,  824. 

2  Cliapmaa  v.  Brown,  3  Burr.  1626 ;  2  Powell  on  Devises,  7, 8. 

2  818.  Of  repugnancy — The  general  mle. — When  there 
is  an  irreconcilable  repugnancy  between  two  clauses  of 
a  will,  the  latter  clause  must  prevail,  as  being  the  latest 
expression  of  the  testator's  intention.^  But  this  rule 
will  be  applied  only  in  case  of  total  inconsistency.^  For 
clauses  are  not  considered  repugnant  when  they  are 
not  totally  inconsistent,  and  when  effect  may  be  given 
to  both  by  considering  one  as  a  modification  or  qualifi- 
cation of  the  intention  expressed  in  the  other.'  And 
the  former  clause  will  not  be  sacrificed  except  after 
failure  of  every  effort  to  reconcile  the  two.*  In  such  a 
case  it  is  *'  a  settled  and  invariable  rule  not  to  disturb 
the  prior  devise  further  than  is  absolutely  necessary  for 
the  purpose  of  giving  effect  to  the  posterior  qualifying 
disposition.''  *  So,  also,  words  of  general  description  are 
not  to  be  limited  by  subsequent  particular,^  and  vice 
versa.  Thus,  where  a  will  contained  a  specific  devise 
of  land,  which  was  followed  by  a  general  devise  of  all 
the  testator's  property  inconsistent  with  the  former 
disposition,  although  making  no  mention  of  it,  the 
court  decided  that  the  intention  to  be  gathered  from 
the  whole  instrument  should  control,  notwithstanding 
the  rule  that  of  two  inconsistent  clauses  the  latter  sliall 
prevail ;  and  that  as  there  was  no  apparent  intention  to 
revoke  the  former  gift,  it  should  not  be  affected  by  the 
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latter.'  In  a  late  case  the  first  three  paragrapbs  of  tbe 
\fiil  ci)ntainni1  devises  of  specifically  described  parcels 
of  land.  Ttie  fourlb  par^raph  bequeathed  the  "resi- 
due of  my  eatate,  real,  personal,  and  mixed,  after  the 
above  bequeats,"  to  tbe  testator's  children,  aatning 
them,  share  and  share  alike.  The  fifth  provided : 
"  Any  real  estate  Dot  above  bequeathed  and  remaining 
unsold  al  my  death,  I  hereby  authorize  my  exeeutor  to 
sell  and  dJapone  of  the  same  to  the  best  interest  of  all 
Donoemed."  At  the  time  of  hia  death,  the  testator 
owned  considerable  real  eatate  not  speclflcally  devised 
In  the  first  three  paragraphs.  It  was  decided  that  the 
fourth  and  fifth  paragraphs  were  not  repugnant  to  each. 
other,  but  that  when  read  t<^^ther  showed  an  intention 
to  bequeath  to  tlie  persona  named  in  the  fourth,  the 
proceeds  of  such  residuary  real  eatate  when  It  sbonld 
be  sold  by  the  executor.' 

1  HeldlebanKti  n,  'Warner,  73  lows,  Ml ;  Woodburr  «.  Wood- 
burr.  H  Me.  413;  Adle  crr^rnweU.  S  Man.  2ni ;  Miller  v.  Flonmor 
X  AlB.  TH :  Homer  t>.  Sh^lon.  2i  Me.  49(1 1  Smllti  v.  Bell,  i  Peten 
«4:  BiUrd  n.  Bulrd.T  Ired.  Bq.!«S;  Bnumreec  t  Ciarlte.lt  Wend. 
OU:  Uovenboven  v.  Snnler,  !  False,  IJS;  il  Am.  Dec  73;  Evuib 
_    t,.... —    .   ...J    ~^,  Lo,rtii'  Ifscnti',  i  Wban.  MS;  HolUns  o. 

.Iiwnun,BiAIa.Hl;  Bran)  v.Hndson.a  Ind. 
I, SHn, an i  Orru KomTk He. sn ;  Crone D^ 
ernt  v.  Uentlej,  t  Mrlne  A  £.  la:  nirtcb 
i i  Hlms  V,  DiliuibtT. Bvca. Ml ;  Conitanllne  v. 
It  Leicester  (.SimnLtTMUIt.  lot  J  Cbtuidlers  v. 
iua  V.  Wykham*  A  Veo.  «1J  Hnrka  t>.  Solo- 
a;  Crone  v.  MM] A  Boll  A  B.  m-,  Jsmes  i>. 

Com!  F.'mI) ; \  Jsrman'on 'WtUs,  tri ;  cS CIt. 


w  n.  Bb  sfi :  nccermK  v. 
13  Mho.  M2;T  Am.  DecM; 
.  Dec.  us :  Homer  v.  Hbelton, 
1S7 :  BticKle'B  Appeal,  S»  Pa. 

lit  V.  GlIlMder.  SfM.  V.  BIT! 

"ChMe.^S  N.  Y.  J^Oilmsn  tC 
S  Ind.  wa  i  K«rc  if.  CtalBlin. 


t  Tonnrt  tt.  Mprray,  N  N.  T.  !Et;  Bvi 
Tjson  ir.  Blake.  13  N.  Y.  6W;  Norrto  p.  Beyi 
Appeal,  2i  Pb.  St  zu.  qr.  Hlichcock  v.  I 
\Vmlcoinb  .1.  Woolcomb,  S  P.  Wm».  HI ;  Bui 
BetUsoDD.  BlctiBtils,  Tl'Bunt.  105. 


S  1  IsmiBn on  WLllB, miHannlng  v.  Vnrner, 34  Md.  1(8 i  Amlot 
S:Hluid(ord,*Jur.N.a.8A;Bl*wJ."clL7B7?'  ""'       '    '^"™ 

«  Martin  n.  Smith.  IM  HiM.  Ill;  Allen  v.  While,  9T  Uau.  W; 
Urtcb'a  Appeal,  W  Ph.  St.  386 1  Fteeouui  v.  Colt,  uo  N.  Y.  ra. 

J  PrlMK.  Colo  (Vtt.  Iter.  Maj  IS). 

g   Heldlebaugti  V.  Wacner,r:iDwa.«OI 

{  319.  Of  tbe  mannar  of  leeoiinUiig  apparent  i^ng- 
ItMiatM. — A  devise  to  ona  peraon  In  fee,  and  a  subse- 
quent devise  to  another  uf  the  same  property  for  life, 
WlUberecnnciledbyconsideringlheglft  infee  to  he  by 
vsy  of  remainder  after  the  expiration  of  the  life  estateJ 
"After  sodie  dispute  the  English  cases  sustain  the 
theory  that  where  two  devises  in  fee  are  given  of  the 
same  property,  a  sacrifice  of  the  former  may  be  avoided 
by  considering  tliat  the  devtaeea  take  concurrently ; 
and  that  of  a  chattel  not  utterly  indivisible,  the  legatees 
inconsistently  mentioned  shall  each  have  a  moiety.'" 
So  that  where  there  Is  a  gift  in  several  parts  of  the  will 
to  different  persona  in  fee,  both  of  the  devisees  will 
take,*  either  as  joint  tenants,*  or  tenants  in  common, 
according  to  whether  or  no  the  estates  given  by  the  will 
have  the  unity  of  interest  essential  to  Joint  tenancy.* 
And  a  gift  to  one  legatee  of  a  specified  properly  tipon 
the  death  of  a  certain  peraon,  followed  by  a  gift  of  the 
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whole  p joperty  to  the  latter,  will  have  the  effect  of  vest- 
ing the  estate  in  the  latter  for  life,  and  conferring  a  re- 
mainder after  his  death  upon  the  former.^  Again,  a 
devise  of  a  particular  part  of  the  estate,  following  a 
devise  of  the  whole,  is  considered  an  exception  out  of 
the  first  deviseJ  Apparent  repugnancies  have  been 
reconciled  by  construing  the  latter  of  the  dispositions 
as  intended  to  take  effect  only  in  the  event  of  the  lapse 
of  the  former .8 

1  1  Jarman  on  Wills,  475 ;  Crlssman  v.  Crissman,  5  Ired.  486  ; 
RIdout  V.  Dowdlng,  1  Atk.  419 ;  Plenty  v.  West,  6  Com.  B.  201 ;  Ustike 
V.  Peters,  4  Kay  &  J.  437. 

2  Schouler  on  Wills,  {  478,  citing,  Sherrat  v.  Bentley,  2  Mylne  <fc 
K.  165. 

8  1  Jarman  on  Wills,  476 ;  Coke  v.  Bollock,  Cro.  Jac.  49  ;  Fane  v. 
Fane,  1  V^rn.  30 ;  Sherrat  i'.  Bentley,  2  Mylne  A  K.  185.  Contra,  Co. 
Lit.  112  ;  Plow.  641.    Cf.  Ulrlch  v.  Litchaeld,  2  Atk.  374. 

4  1  Jarman  on  Wills,  476 ;  Co.  Lit  21  a,  n.  4 ;  TJlrich  v.  litchfleld,  2 
Atk.  374. 

5  Bidout  V.  Pain,  3  Atk.  493;  Jones'  Appeal,  3  Grant  Cas.  169; 
McOuire  v.  Evans,  5  Ired.  £q.  268, 

6  1  Jarman  on  Wills,  476,  and  cases  cited  ;  Hatfield  v.  Sneden,  42 
Barb.  615 ;  Pruden  v.  Pruden,  14  Ohio  St.  251 ;  Parker  v.  Parker,  18 
Ohio  St.  95. 

7  1  Jarman  on  Wills,  476,  and  cases  there  dted;  Cnt^ibert  v, 
Lempriere,  3  Maule  &  S.  158. 

8  1  Jarman  on  Wills,  478,  citing,  Clayton  v.  Lowe,  5  Barn.  A  Aid. 
686.  m 

I  820.  Of  rqeoting  words. — Words  and  clauses  which 
are  irreconcilable  with  the  general  context  may  be  re- 
jected by  the  court,  whatever  may  be  their  position  in 
the  will.  "For  the  rule  which  gives  eff'ect  to  the 
posterior  of  several  inconsistent  clauses  must  not  be  so 
applied  as  in  any  degree  to  clash  or  interfere  with  the 
doctrine  which  teaches  us  to  look  for  th«  intention  of  the 
testator  in  the  general  tenor  of  the  instrument,  and  to 
sacrifice  to  the  scheme  of  disposition  so  disclosed  any  in- 
congruous words  and  phrases  which  have  found  a  place 
therein.''  ^  Thus,  a  will  which  had  named  the  testator's 
grandchildren,  but   had  made  no  previous  mention 
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of  nephews  and  nieces,  gave  property  to  the  testator's 
**  aforesaid  nephews  and  nieoes."  In  construing  these 
words,  the  court  held  that  the  pnft  was  to  all  of  the  tes- 
tator's nephews  and  nieces,  the  word  **  aforesaid  "  beinej 
surplusage,  and  preferring  the  rejection  of  this  word  to 
construing  "nephews  and  nieces"  to  have  been  by 
mistake  v*-rltteu  for  '*  grandchildren.'"  But  words  are 
not  to  be  rejected  merely  upon  a  conjectural  hypothe- 
sis of  the  testator's  intention,  however  reasonable,  in 
opposition  to  the  plain  and  obvious  meaning  of  the 
terms." 

1  1  Biffelow'8  Jarmnn,  499 ;  Needham  »».  Ide,  5  Pick.  BIO ;  Bartlet 
V.  King,  12  Uasn.  bV ;  Davis  v.  Boggs,  20  Ohio  St.  550 :  BrallsfoM  v. 
Haywood,  2  Desaas.  Eq.  S2 ;  Hugo  v.  Williams,  L»vw  R.  14  Eq.  224  ; 
Coryton  v.  Helyar,  2  Cox,  340 ;  Boon  v.  Cornforth,  2  V*»8.  277  :  Holmes 
V.  Oradock,  »  Vps.  Jr.  321.  n.  4  ;  Doe  v.  Btenlake,  12  East,  515 ;  Smith 
V,  Pybus,  I)  Ves.  WO. 

2  Campbell  v.  Bousbell,  27  Beav.  82^ 

3  2  Powell  on  Devises,  9, 10;  Chambers  v.  Braasford,  18  Ves.  868 ; 
Kellifih  V.  Melllsb,  4  Ves.  48. 

^  831.  Of  tupplyiag  words— The  general  rule. —The' 
omission  of  words  which  may  be  supplied  by  neces- 
sary intendment  or  the  ill  arrangement  of  clauses,  the 
meaning  of  which  Is  obvious,  will  not  be  allowed  to  de- 
feat the  intention  of  the  testator.^  When  it  clearly  ap- 
pears upon  the  face  of  a  will  that  the  testator  has  not 
accurately  or  completely  expressed  his  meaning  by  the 
words  he  has  used,  and  it  is  also  clear  what  are  the 
words  which  he  has  omitted,  it  is  well  established  that 
the  court  may.  supply  the  words  requisite  to  effectuate 
the  intention  as  collected  from  the  context.'  But  words 
can  never  be  supplied  where  it  is  not  clear  from  the 
other  parts  of  the  will  what  was  the  testator*s  intention,'' 
nor  where  jt  appears  that  their  omission  was  inten- 
tional.* However  evident  it  may  be  tliat  the  testator 
failed  to  express  himself  in  the  manner  he  intended, 
the  court  will  not  supply  the  wanting  words  so  long  as 
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there  is  any  fair  ground  for  doubt  as  to  what  words  he 
did  intend  to  use.^ 

1  Loring  t».  Somner,  23  Pick.  98 ;  Parish  t».  Stone,  14  Pick.  1«>S  ;  25 
Am.  Dec.  iffs  ;  Lonestaff  v.  Renninsoo,  1  Drew.  28 ;  Wilbar  v.  Bialth, 
5  Alleu,  194  ;  1  Kedleld  on  Wills,  424. 

2  1  Jarman  on  Wills,  48fl ;  Howerton  v.  H«»nierHon,  88  N.  C.  fr: ; 
Holland's  Estate,  13  Phlla.  206 ;  Cleland  r.  Waters,  18  Ga.  496 ;  Aulick 
t'.  Wallace,  12  Bush,  631 ;  Deakins  v.  HolUs,  7  Gill  &  J.  311 ;  Qelsrer  v. 
Brown,  4  McCord,  418;  Lynch  v.  Hill,  6  Munf.  114;  Covenhoven  v. 
Shuler,  2  Paige,  122 :  21  Am.  Dec.  73;  Dew  r.  Barnes,  1  Jones  Eq.  un; 
Pickering  t».  T^ngdon,  22  Me.  429;  Varner's  Appeal,  87  Pa.  St.  422; 
McKeeban  v.  Wilson,  53  Pa.  St  74  ;  Zerbe  v.  Zerbe,  84  Pa.  St.  147. 

3  Hill  V,  Downes,  125  Mass.  509 ;  Varner's  Appeal,  87  Pa.  St  422. 

4  Caldwell  V.  Willis,  57  Miss.  655. 

5  Heald  V.  Heald,  56  Md.  800. 

I  822.  Of  supplying  words — Illustrations. — A  common 
illustration  in  point  is  the  case  in  which  a  devise  to 
one  and  his  heirs,  with  a  gift  over  "  if  he  should  die," 
is  read,  "if  he  should  die  without  issue."*  The  word 
"dollars"  may  be  supplied  after  a  bequest  of  "five 
hundred,"  it  being  clear  from  the  will  that  the  testator 
so  intended.'  A  bequest  to  a  wife  "  during  her  natural," 
was  rendered  intelligible  by  the  addition  of  the  word 
"life."'  The  words  "either  ....  or"  have  been  in- 
serted in  a  bequest  to  the  testator's  widow  "  during  her 
widowhood,  until  my  children  become  of  age,  after 
which  event  I  wish  it  equally  divided  among  them,"  it 
being  liis  evident  intent  either  at  her  death  or  uxK>n 
their  majority,  to  divide  the  property  equally  between 
them.*  In  anotlier  case  the  testator  wrote :  "  After  pay- 
ing my  debts  I  give  to  my  beloved  wife  C,  in  trust  for 
the  maintenance  of  herself  during  her  life,  and  of  my 
daughter  E,  so  long  as  she  remains  single ;  and  to  my 
son  G  four  hundred  dollars  a  year  to  be  paid  to  him  by 
my  trustees."  In  a  previous  clause  he  had  given  the 
entire  estate  to  trustees  for  the  purposes  to  be  stated  in 
the  will.  No  other  disposition  of  the  income,  which 
was  more  than  four  thousand  per  annum,  was  provided 
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for  during  the  life  of  the  widow ;  but  the  Income  was 
given  to  the  children  after  her  death ;  and  any  appro- 
priation of  any  part  of  the  principal  of  the  estate  before 
her  death  was  forbidden  unless  with  her  consent ;  and 
there  was  a  provision  that  she  should  have  the  entire 
use  of  her  portion  of  the  estate  until  her  death.  It  was 
decided  that  the  testator  clearly  intended  to  give  his 
widow  "the  net  income  of  the  estate  "  during  her  life, 
except  the  four  hundred  dollars  given  to  his  son,  and 
that  these  words  should  be  supplied  in  construing  the 
bequest  to  her.^  It  has  been  said  that  in  suppl3ing 
words  the  correct  course  is  to  supply  such  only  as  it  is 
evident  the  testator  intended  to  use,  and  not  such  as 
would  be  necessary  to  effectuate  his  supposed  intention  .• 
Accordingly,  where  the  words  of  a  contingent  limita- 
tion were  "in  case  S.  N.  C.  without  issues  of  body 
lawfully  begotten,  then'*  over,  etc.,  the  words  "die" 
and  **'her  "  may  be  supplied  as  evidently  intended  by 
the  testator,  but  not  the  word  "leaving,"  which  he 
might  not  have  known  to  be  necessary  in  law  to  give 
the  limitation  effect,  and,  therefore,  might  not  have  in- 
tended to  use.^  In  another  case  it  was  said  that  the 
court  could  not  supply  the  words  "real  and"  before 
"  personal "  in  the  sentence,  "the  rest  of  my  estate  per- 
sonal to  be  divided  among  my  four  sons;"  and  the 
testator  was  held  to  have  died  intestate  as  to  the  residue 
of  his  real  estate.^ 

1  Liston  i\  Jf^nklns,  2  W.  Va.  62 ;  Anon.  1  And.  83.    Cf,  B'Jtterfield 
V.  Hamant,  105  Mass.  338. 

2  Sessoms  v.  Sessoms,  2  Bev.  A  B.  45S. 

3  Oeiger  v.  Brown,  4  McCord,  418. 

4  Reld  i\  Hancok,  10  Hamph.  868. 

5  Kellop^  V.  Mix,  87  Conn.  243,  as  stated  in  Graham  v.  Graham,  4 
Am.  Prob.  Hep.  ISl,  187. 

6  Lynch  v.  Hill,  6  Mnnf.  114. 

7  Lynch  v.  Hill,  6  Munf.  114. 

8  Graham  v.  Grnham,  r\  W.  Va.  »J ;  4S  Am.  Rep.  364 ;  S.  C.  4 
Am.  Prob.  Bep.  181, 134,  on  the  ground  that  the  heir  should  not  be  dls- 
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Inherited  by  a  Btralnecl  construr^lon,  citing,  Cresawoll  v.  Lanson,  7 
C4ni  A  J.  '227,  and  reviewing  many  of  the  cases  In  which  the  courts 
huve  supplied  or  refused  to  supply  omitted  words. 

J  3S8.  Of  transposing  words.— If  a  clause  or  expres- 
sion be  senseless  or  contradictory,  merely  by  reason  of 
its  position,  the  court  may  render  it  eflfective  and  con- 
sistent with  the  context  by  transposition,'  provided 
such  a  change  of  the  order  really  serves  to  bring  out 
more  clearly  the  intention  of  the  testator.*  And  even 
where  the  words  are  not  absolutely  senseless  or  contra- 
dictory as  they  stand,  a  transposition  is  allowable  to 
effectuate  an  intention  clearly  expressed  or  indicated 
by  the  context.' 

1  Perry's  Appeal,  102  Pa.  St.  207  ;  Wnlker  v.  Walker,  17  Ala.  898 ; 
Linstead  v.  Green,  2  Md.  85 ;  Chrystle  r.  Phyfe,  19  N.  Y.  3:i ;  Pond  v. 
Berg,  10  Paige,  140;  Green  v.  Hayman,  2  Cas.  Ch.  10;  JTarshnll  t». 
Hopkins,  15  East,  S09;  Doe  v.  Allcock,  1  Baru.  «fe  AKl.  127;  Mosley 
V.  Massey,  8  East,  149. 

2  Ferry's  Appeal,  102  Pa.  St  207 ;  Ex  pnrte  Hornby,  2  Bradf.  285 ; 
Simpson  i>.  Smith,  1  Sneed,  31)4  ;  Rathboue  v.  Dyckman,  3  Pai^e,  9 ; 
Hyutt  V.  Pugsley,  23  Barb.  235. 

8  1  Jarman  on  Wills,  502 ;  Eden  v.  Wilson,  1  Ex.  772 ;  S.  C.  4  H.  L. 
Cas.  2.57. 

g  824.  Of  chana^j  words. — It  often  happens  that  the 
misuse  of  some  word  or  phrase  is  so  palpable  on  the 
face  of  the  will  that  no  difficulty  occurs  in  perceiving 
that  the  testator  has  emplo^d  an  ^e^ression  which 
does  not  accurately  convey  hisfn^anlng.  In  such  cases, 
where  it  is  also  equally  apparent  what  is  the  correct 
word  or  phrase,  the  cburt  may  alter  the  language  to 
render  it  conformable  to  the  intention.^  Thus,  the 
word  "  rent "  has  been  changed  to  **  real "  in  the  daase, 
"all  my  rent  and  personal  property."*  And  the  verb 
"  shall  die  "  has  been  changed  to  **  shall  have  died,"  or 
"shall  be  dead."' 

1  1  Jarman  on  Wills.  504 ;  Hallowell's  Estate,  11  Phfla.  65 !  Doe  v. 
GalUnl,  5  Barn.  A  Adol.  621,  where  "  without  Issue  "  was  read  **  leav- 
ing Issue  ** ;  Jarman  v.  Vye,  Law  B.  2  Kq.  734,  *<  aU "  changed  to 
"any." 

2  Balrd  v.  Boucher,  60  Miss.  326w 
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3  in  re  Ayman,  3  Domarest,  400:  Keith  v.  Perry,  1  Des&iuu  Eq. 
853,  "Jier"  read  "their";  Smart  v.  Clark,  3  Russ.  365  "may  leave^' 
rettd'Miiiv  havp":  Hart  v.  Tulk,  2  De  Gex,  M.  dkO.  800, " fourth  " 
read  "fifth";  \Voo  Isto-ic  r.  ShlUlto,  0  feiin.  416,  "severtil"  read 
"respective."  As  to  "or"  chtinged  to  "and,"  and  vice  r^raa,  see 
Tennell  v.  Fori,  ^0  Gii.  707;  Den  v.  Mug  way,  3  Oreen,  :i30 ;  Beall  r. 
Deale,  7  (iiU  &  J.  216 ;  Pitrrish  r.  Vaughn,  1?  Bush,  96 ;  Butterfleld  v. 
Haskins,  -H  Me.  ivxi ;  lluy  v.  Enslin,  2  Alass.  o>>l ;  Jackson  v.  Blfinshan, 
6  Johns.  54;  6  Am.  Dec.  18^;  O'Brien  v.  Heeney,  2  Eivv.  Ch.  242;  Turner 
f.  Whltttd,  2  Hawkes,  6i;<;  Sayvvard  v.  Say  ward.  7  Greenl.  210;  22 
Am.  Dec.  191 ;  D^n  - .  English,  14  Pa.  St.  280  ;  Englefreed  v.  Woelpart, 
1  Yeates,  41 ;  Miles  v.  Jiyer,  S  81m.  43fi.  Bnt  the  court  refused  to 
change  "  or  "  to  "  and  "  in  Tootham  v.  Barret,  14  W.  Va.  301. 

^  S23.  Of  ptuictaation. — The  probate  copy  is  conclu- 
sive as  to  what  are  the  words  of  a  will ;  but  a  court  of 
construction  may  not  look  at  the  original  instrument 
to  reverse  the  decree  of  the  Probate  Court,i  except  in 
cases  of  fraud  and  spoliation,  and  even  then  with  the 
utmost  caution.^  But  the  original  document  may  be 
inspected  by  the  court  of  construction  to  ascertain  tlie 
manner  in  which  it  was  punctuated,  how  dashed  and 
stopped.'  And  it  appears  to  be  settled,*  that  marks  of 
punctuation,  parentheses,  and  capital  letters  in  the 
original  writing  may  control  the  construction  where  no 
other  means  exist  of  solving  an  ambiguity.^ 

1  Gann  i'.  Oregory,  3  De  Gex,  M.  db  G.  780 ;  Kerricic  v.  Bransby,  7 
Bro.  C.  O.  437. 

2  Ryvers  v.  Wellington,  0  Beav.  579 ;  In  re  King  George  III,  3 
Swab.  &  T.  199. 

3  Maiyilng  v.  Purcell,  24  Law  J.  Ch.  523 ;  S.  C.  7  De  Gex,  M.  &  G. 
«S3 ;  Oppenheimer  v.  Henry,  9  Hare,  802,  n.;  Milsome  v.  Long,  3  Jur. 
N.  S.  1073 ,  Gauntlet  v.  Carter,  17  Beav.  590 ;  Comptoa  v,  Boxham,  2 
Colly.  C.  C.  201. 

4  Notwithstanding  a  dietum  of  Sir  W.  Grant  In  Sanford  v.  Ralkes, 
1  Mer.  65L. 

5  Hawkins  on  Wills  (2d  Am.  ed.),  8 ;  Arcularles  v.  Sweet,  25  Barb. 
406;  Howard  v.  Wofford,  16  S.  C.  148;  Morrall  v.  Sutton,  1  Phillim. 
53;),  as  to  the  effect  of  parentheses ;  Compton  v.  Bloxham,  2  Colly. 
C.  C.  201,  decided  on  the  ground  that  the  word  in  dispute  began  a  new 
sentence ;  Manning  v.  Purcell,  7  De  Gex,  M.  &  G.  5o,  66,  where  the 
will  was  a  printed  form  filled  up  and  altered  by  the  testator,  and  the 
court  took  Into  consideration  the  eflfect  of  the  erasures ;  Child  v. 
Elsworth,  2  De  Gex,  M.  &  G.  676, 688,  where  a  direction  for  postpone- 
ment of  payment  was  held  to  apply  to  several  legacies  given  by  one 
sentence ;  Gauntlet  v.  Carter,  17  Beav.  586,  as  to  the  effect  of  commas. 

}  828.    Of  gifts  void  for  nncertainty.  — If   the  court 
after  every  endeavor  is  unable  in  regard  to  any  ma- 
Beach  Wills.  — 46. 
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terial  fact  to  penetrate  through  the  obscurity  in  \vl^|ch 
testators  are  wont  to  involve  their  intentions,  **  the  fail- 
ure of  the  intended  disposition  is  the  inevitable  conse- 
quence. Conjecture  is  not  permitted  to  supply  what 
the  testator  has  failed  to  indicate."'  Thus,  a  gift  of 
*^all*'  to  the  testator's  mother  was  adjudged  insuili- 
cicnt  to  carry  the  testator's  real  estate,  as  it  remained 
wholly  uncertain  to  what  the  word  "all"  Referred.* 
But  where  the  words  of  a  will  were  "after  these 
legacies  and  my  funeral  expenses  are  paid,  I  leave  to 
my  sister  A,  without  any  power  or  control  of  her  hus- 
band, in  case  of  her  death  to  be  equally  divided  amon;^ 
her  children,"  it  was  held  to  be  a  good  gift  of  the 
residue.'  However,  to  render  the  instrument  void  for 
uncertainty,  it  is  not  sufficient  that  its  pfovisuons  are  so 
obscure  and  irrational  that  it  is  difficult  to  believe  they 
could  have  been  intended  by  the  testator ;  it  must  be 
incapable  of  any  clear  meaning.^  It  is  held  in  Louis- 
iana that  if  there  is  a  doubt  as  to  the  quantity  of  interest 
to  bo  taken  by  several  distributees^  which  cannot  be  re- 
solved by  extrinsic  evidence,  tha|  construction  will  be 
adopted  which  approaches  most  nearly  the  statutory 
scheme  of  distribution.* 

1  1  Jarman  on  Wills,  358.  <y.  Kent  v.  Danham,  142  Mass.  216  ; 
H.  C.  5  Am.  Prob.  Rep.  14.  But  soniQ  of  the  bequests  being  void  for 
uncertainty  does  not  defeat  the  probate  of  the  will:  Estate  of 
ShlUaber  (Nov.  12, 1887),  74  Cal. 

2  Bowman  v.  Mllbunke,  1  Lev.  1!H).  See,  also,  Mohun  v.  Mohun,  t 
S.  W.  201,  where  the  words  were,  "  I  leave  and  bequeath  to  all  my 
grandchildren,  and  share  and  ^haxQ  alike." 

3  In  re  Bassett's  Estate,  Law  B.  14  Eq.  54. 

4  Mather  v.  Mather,  103  111.  607  ;  Wootton  v.  Bedd,  12  Oratt  196  ; 
Mason  v.  Hoblnsou,  2  Sim.  &  St.  2U5. 

5  Burthe  v.  Dennis,  31  La.  An.  668. 

§  827.  Of  nnoertaintyaa  to  the  olgeot,  — A  testamentary 
disposition  may  be  rendered  void  by  uncertainty  in  re- 
g^ard  to  the  object  of  gift;  as  in  case  of  a  devise  to  **one 
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of  the  sons  "  of  a  person  who  has  several,'  or  "  to  twenty 
of  the  poorest  of  my  kindred,"  *  or  ^'here  the  name  of 
the  devisee  is  left  blank.'  Thus  under  a  devise  of  three 
separate  parcels  of  land  respectively  to  three  sons  of  the 
testator,  with  a  provision  that-in  case  any  of  them  should 
die,  "the  one  of  them  to  be  the  heir  unto  the  oth^r," 
the  gift  over  was  void  for  unoertainty  as  to  whicli  of  the 
two  survivors  should  take.*  In  a  similar  case,  however, 
the  will  provided  "  the  surv'ivor  to  be  each  other's  heir," 
and  it  was  decided  that  the  two  survivors  took  as  joint 
tenants,  the  word  "survivor"  being  construed  as  used 
in  a  plural  sense.^  Again  a  gift  may  be  void  for  uncer- 
tainty by  reason  of  being  made  to  several  persons  alter- 
natively, as  in  case  of  a  devise  to  "heirs  or  next  of 
kln."^  But  a  gift  will  not  fail  for  uncertainty  because 
the  identity  of  the  devisee  depends  upon  some  extrinsic 
circumstance,  such  as  an  act  performed,  or  to  be  per- 
formed by  the  testator  after  the  making  of  the  will.^ 

1  I  Jarman  on  Wills,  870  ;  Strode  v.  Falkland,  2  Ch.  Bep.  183 ;  In  re 
Rlackwell.  2  Prob,  DIv.  72,  "(►ne  of  my  sisters  to  be  executrix;" 
McBermott  t;.  United  Ins.  Co.  3  Serg.  A  K.  604. 

2  Webb's  Case,  I  BolL  Abr.  eOO,  D.  1. 
.    3    Greig  V.  Martin,  5  Jar.  N.  S.  82d. 

4    Wood  V.  Ingersole,  1  Bnlst.  61. 

h  Hambledon  v,  Uambledon,  1  Leon.  262i 

6  Beal  v,  Wyman,  Styles,  240 ;  Lowndes  v.  Stone,  4  Ves.  64**.  Cf, 
Walte  V.  Templar,  2  81m.  624.  But  a  bequest  of  personalty  to  •'  heirs 
or  next  of  kin,"  need  not  necessarily  be  void  for  uncertainty,  inas- 
much as  In  gifts  of  personalty  the  alternative  terms  are  Rynonymous, 
^  heirs '-  meaning  statutory  next  of  kin :  In  re  Thompson's  Trusts,  9 
Ch.  Div.  607. 

7  1  Jarman  on  Wills,  373 ;  Stubbs  v.  Saigon,  2  Keen,  258. 

§  828.  A  partly  erroneoiu  deBoription  may  suffice. — 
Where  the  description  in  a  devise  is  erroneous,  no 
estate  will  pass  thereby,  unless  after  the  false  descrip- 
tion has  been  discarded  there  remains  in  the  devise 
language  sufficient  to  lead  to  the  identification  of  the 
subject  with  sufficient  certainty.^    A  gift  does  not  neoes- 
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sarily  fail  for  uncertainty  because  some  of  the  particu- 
lars in  the  description  of  the  subject  or  object  may  be 
incorrect.'  It  is  sufficient  if  the  description  afford  the 
means  of  identifying  both  the  person  and  the  thing;.* 
Thus,  a  devise  of  land  will  not  fail  by  being  erroneouiy 
stated  to  bo  occupied  by  a  certain  person,*  or  to  be 
situated  in  a  certain  county,  if  from  other  parts  of  the 
description  the  land  may  be  identified ;  *  nor  by  being 
descril)ed  as  ^Ueasehold,'*  when  it  is  in  fact  a  freehold/ 
or  vice  vei'saJ  So,  too,  misnomer  of  the  devisee  or 
legatee  does  not  necessarily  cause  a  bequest  to  fail  for 
uncertainty .B  And,  indeed,  the  legatee  need  not  be 
named  at  all,  provided  lie  be  sufficiently  described  to 
enable  the  court  to  determine  his  identity.'  Thus,  in  a 
case  in  which  a  woman  who  by  reason  of  a  void  divoroe 
was  not  legally  married  to  him  with  whom  she  lived, 
described  herself  in  a  will  as  his  wife,  and  made  a  dis- 
position therein  to  her  *^  husband,''  the  bequest  was 
valid.^*'  A  gift  to  a  class  with  the  exception  of  one 
member  thereof,  who  cannot  be  ascertained,  is  not  void 
for  uncertainty,  but  tekkf^a  effect  in  favor  of  the  whole 
class." 

1  Christy  v,  BaAger  (Iowa,  1887),  72  Iowa ,  66L 

2  Drew  v.  Drew,  8  Fost.  48d. 

8  Ptir^h «se  V.  Shollt*,  2  Hall  <&  T.  854  ;  Stephens  v,  Powys,  1  De  Gex 
d;  J.  24 ;  Fiuputrick  v.  Fitzputrick,  86  Iowa,  674. 

4  Blagne  v.  Gold,  Cro.  Car.  447,  478.    Cf.  Jones  v.  Bohlnson,  78 

N.  C.  300. 

5  Hastead  v.  Searle,  1  Raym.  Ld.  728 :  Owens  v.  Bean,  Finch,  3C3 : 
Brow'i  V.  Longlcy,  2  Eq.  Cas.  Abr.  416,  pL  14.  Cf,  VoCson  v.  (irocn,  4 
D'.'v.  4S^.  But  parol  evidence  cannot  be  heard  to  correct  t!ie  mis- 
take :  Fitzpatrick  v.  Fitzpatrlck,  36  Iowa,  674 ;  Kurtz  v.  Hibacr.  £o 
IlL  514.    ContrOi  Creasy  v.  Alverson,  43  Mo.  13 

6  Day  r.  Trig,  1  P.  Wms.  286. 

7  1  Jarman  on  Wills,  877 ;  Denn  d.  Wllklns  v.  Kemeys,  9  East,  ZCA, 

8  Acton  t'.  Lloyd, 87  N.  J.  Eq.  S ;  Lunnln,*?  r.  RlHtors  of  St.  FranclV 
85  N.  J.  Eq.  892;  In  re  Musslg,  3  Demarcst.  2:5 ;  Pell  v.  ilcrccr,  14 
B.  I.  412. 

9  Cheney  v.  Selman,  71  Ga.  2S4 ;  Conprrc)?atlo:ir.l  Soc.  v.  Hatch,  48 
N.  31.  aji;  Wlrikley  »».  Knime,  3J  N.  JI.  2GJ  ;  Douglas  v.  lilacliforrt,  7 
Md.  b ;  Brewster  v,  McCall,  13  Conn.  274 ;  Trustees  v.  Fcuslce.  1$^ 
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N.  H.  317:  Att*y-Gen.  ».  Ckirporatlon  of  Rye,  1  Moore  J.  B.  287 : 
Queen's  College  v.  Sutton,  12  Blm.  621;  Bradshaw  v.  Thomas,  2 
Yonnge  <&  C.  Ch.  2dS. 

10  Hardy  v.  Smith,  136  Mlass.  328. 

11  Illlngworth  v.  Cooke,  0  Hare,  87. 

2  829.  Of  nnoertainty  as  to  the  quantity.— A  bequest 
may  fail  by  reason  of  uncertainty  as  to  the  quantity  in- 
tended to  be  given  ;  as  where  one  bequeathed  **  some 
of  my  best  linen,*"  or  "a  handsome  gratuity  to  each 
of  mv  executors."^  Where  a  testator  devised  lands  to 
his  daughter  on  condition  that  she  married  a  man  of 
property  equal  to  or  greater  than  the  amount  left  to 
her,  '^and  if  she  marries  a  man  with  less  property  than 
that,  in  that  case  I  leave  her  only  so  much  of  mine  a.s 
shall  be  equal  to  the  property  of  the  man  she  marries,** 
with  a  gift  over  of  the  difference  to  others,  it  was  held 
that  the  gift  over  was  void  for  uncertainty.'  "Abe- 
quest  of  what  shall  remain  or  be  left  at  the  decease  of 
the  prior  legatee,*  or  of  what  the  legatee  is  possessed  of 
at  the  time  of  death, «  or  of  what  he  does  not  want,*  or 
does  not  spend, ^  or  of  what  he  can  transfer,*  or  of  what 
he  can  save  out  of  liis  yearly  income,"  or  of  what  re- 
mains undisposed  of,  or  is  not  disposed  of  by  deed  or 
will,^®  or  of  the  *  bulk '  of  certain  property,"  or  a  gift  of 
the  whole  legacy  in  case  of  the  death  of  the  prior  legatee 
intestate,"  is  void  for  uncertainty.""  But  a  gift  of 
wliat  remains  at  the  decease  of  the  first  taker,  to  whom 
a  life  interest  only  has  been  bequeathed,  is  not  void  for 
uncertainty."  And  a  gift  of  a  definite  quantity  out  of  a 
larger  quantity,  as  of  two  acres  out  of  four  acres  that  lie 
together,  is  not  void  by  reason  of  uncertainty  as  to  what 
part  of  til e  whole  is  to  form  the  pK>rtion  bequeathed,  for 
the  devisee  is  entitled  to  select." 

1  Peck  V.  Halsey,  2  P.  Wms.  387 

2  Jubber  r.  Jubber,  0  Sim.  503. 

8  Jones  d.  Henry  v.  Hancock,  4  Dow,  14S. 
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4  Perry  v.  Merritt,  Law  R.  18  Bq.  Iu2 ;  Bland  v.  Bland,  2  Cox,  348. 

8  Att'y-Qen.  v.  Hall,  1  Jacob  A  W.  158,  n. 

6  Sprange  v.  Barnard,  2  Bro.  C.  C.  687 

7  Henderson  v.  Cross,  29  Beav.  218^ 

8  Flint  V.  Hughes,  9  Beav.  a42. 

0  Cowman  v.  Harrison,  17  Jur.  313. 

10  Bourn  v.  Qibbs,  1  Buss.  &  M.  614. 

11  Palmer  v.  Simmonds,  2  Brew.  22L 

12  Cuthbert  v.  Purrier,  Jacob,  415. 

18    1  Jarman  on  Wills  (-Ith  Eng.  ed.)  ses,  883,  and  cases  there  cited. 

14  Cooper  V.  Williams,  Prec.  Ch.  71,  pi.  64 :  Constable  v.  Bull,  3  r>e 
Oex  <ft  a  411 ;  Gibbs  v.  Tait,  8  Sim.  132  ;  Bibblns  v.  Potter,  10  Ch.  Div. 
733. 

15  Marshall's  Case,  Dyer,  281 ;  1  Jarman  on  Wills,  361 ;  Millard  v. 
Bailey,  Law  R.  1  £q.  378 ;  Hobson  v.  Blaclcburn,  1  Mylne  A  X.  H'i. 

§  330.  Tli6  same  subject  continued. — But  where  a 
** reasonable  sum"  was  bequeathed  to  trustees  **to  re- 
in anerate  them  for  their  trouble/'  it  was  referred  to  tho 
master  in  chancery  to  determine  the  amount.^  So  a  be- 
quest of  "an  ample  sum  of  money"  to  be  invested  to 
keep  the  testator's  burial  lot  in  repair  forever,  does  not 
fail  for  uncertainty.'  Bequests  for  the  maintenance  and 
support  of  a  legatee,  or  for  the  education  of  an  infant, 
are  not  void  by  reason  of  no  amount  being  specified.* 
Bequests  of  **  three  thousand  pounds  or  thereabouts,"  ^ 
or  of  a  sum  **  not  exceeding  "  a  certain  amount,^  or  of 
"fifty  or  a  hundred  pounds," •  are  not  void  for  uncer- 
tainty, the  court  construing  them  as  gifts  of  the  larger 
amount.  So  a  devise  in  shares  to  be  determined  by  a 
person  omitted  to  be  named,^or  a  general  direction  that 
the  legatees  shall  "participate,"*  is  not  void  for  uncer- 
tainty, for  the  courts,  favoring  equality,  will  vest  them 
with  equal  shares.  So,  too,  in  the  absence  of  an  indica- 
tion to  the  contrary,  a  devise  to  several  persons  will  bo 
presumed  to  be  in  equal  shares."  Gifts  of  "  any  part,"  ^^ 
or  of  so  much  as  the  legatee  shall  select,'^  have  been 
held  to  pass  the  whole.^^  A  bequest  of  tho  residue  of  a 
fund  after  providing  for  an  illegal  object  is  void,  if  the 
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aniotint  reqnired  for  the  object  be  unascertainable ;  *' 
but  if  the  testator  has  furnished  data  from  which  the 
court  can  determine  what  amount  would  have  been  so 
expended  had  the  object  been  legal,  the  amount  of  the 
surplus  being  thus  ascertainable,  the  gift  thereof  will 
not  fail." 

1  Jackson  v.  Hamilton,  8  Jones  &  L.  702. 

2  Gafney  v,  Kenlson  (N.  II.  IS?7,  July  16). 

3  Broad  v.  Sevan,  1  Hnss.  511,  n. ;  KUvlngton  v.  Qray,  10  Sim.  293 ; 
Pride  V.  Fooks,  2  Beav.  430. 

4  Oddle  V.  Brown,  4  De  Gex  <fe  J.  179. 

5  Thompson  v.  Thompson,  1  Colly.  C.  C.  896;  Oough  v.  Bult,  1ft 
Sim.  4\ 

6  Seale  v.  Seale,  1  P.  Wms.  290. 

7  Robinson  v.  Wheelwright,  21  Beav.  214. 

8  Llddard  v.  Liddard,  28  Beav.  266. 

9  Newlin  v.  White,  84  N.  a  542 ;  Lewis'  Appeal,  89  Pa.  St  509. 

10  Cooke  V.  Farrand,  7  Taunt.  122. 

11  Arthur  r.  Mackinnon,  W.  N.  (1879)  93.  CT.  I)avi8  v.  Davis,  1 
Hem.  &  M.  25.5,  where  the  donee  of  a  power  be'ing  also  one  of  the 
objects,  was  allowed  to  give  himself  the  larger  share. 

12  But  see  Kennedy  v.  Kennedy,  10  Hare,  488. 

18  Chapman  v.  Brown,  6  Ves.  404  ;  Att'y-Gen.  v.  Hinxman,  2  Jacob 
<&  W.  270  ;  Limbry  v.  Gurr,  6  Madd.  151. 

14   Mltford  V.  Keynolds,  1  Phlla.  185, 706  ;  FIsk  v.  Att'y-Gen.  Law  R. 

4  £q.  521. 

J  S31.  Absurdity  of  the  provisions  no  ground  for  yarying 
the  construction.  —  Where  the  terms  of  a  devise  are  un- 
ambiguous, the  inconvenience  of  carrying  it  into  effect, 
or  the  absurdity  of  the  provisions,  is  no  ground  for 
varying  the  construction  ;  *  neither  is  the  fact  that  the 
testator  did  not  foresee  all  the  consequences  thereof.^ 
But  where  the  meaning  is  obscured  by  conflicting  ex- 
pressions, the  testator's  intention  is  to  be  sought  rather 
in  a  rational  and  consistent  purpose,  than  in  an  irra- 
tional and  inconsistent.' 

1  Maniirault  v.  D*»fls,  1  Ball.  Eq.  2<)S  :  Brearley  v.  Brearley,  1  Stockt. 
Ch.  21 ;  Uefflis  v.  Goldschmidt,  1  Mer.  417 ;  1  Bedfleld  on  Wills,  4^1. 

2  Driver  v.  Frank,  3  Maule  &  S.  37. 

3  Powell  on  Devises,  7 ;  Jenkins  v.  Herfies,  4  Madd..67. 
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g  332.  Conatruotion  not  to  be  varied  by  sabseque&t  yventi. 
— The  occurrence  of  a  contingency  unforeseen  and  un- 
provided for  by  the  testator,  does  not  warrant  tlie  court 
in  forcing  a  construction  to  meet  the  circumstances  of 
the  case ;  ^  but  in  determining  the  meaning  of  particnlar 
expressions,  the  court  may  consider  alternate  circum- 
stanceSf  in  which  it  might  have  been  called  upK>n  to 
affix  various  constructions*'  And  when  the  intention 
of  the  testator  is  clear  and  lawful  in  itself,  the  fact  that 
the  means  provided  by  him  for  carrying  out  his  pur- 
pose have  proven  inadequate  shall  not  be  alloi;ved  to 
defeat  the  intention.' 

1  Bookman  v.  Smith,  Law  B.  6  Ex.  291 ;  S.  C.  Law  R.  7  'Kx.  271 ; 
Holbrook  v.  Bentley,  82  Conn.  503;  Clark  t*.  Lynch,  46  Barb.  6i; 
Brashear  v.  Marsh,  15  Ohio  St.  103,  lOS  ;  Wynne  v,  Walthall,  L7  Ala. 
87.    Of.  Clare  v.  Clare,  Gas.  teinp.  Talb.  21. 

2  2  Powell  on  Devises,  7 ;  Radnor  v.  Bhafto,  11  Ves.  457. 

3  In  re  Solomons,  3  Demarest,  307. 

§  833.  Wlien  the  testator's  circnmstances  may  vary  the 
construction. — There  is  no  rule  of  construction  **  of  more 
universal  application,  both  here  and  in  England,  than 
that  the  plain  and  unambiguous  words  of  the  will  ninst 
prevail,  and  are  not  to  be  controlled  or  qualified  by  any 
conjectural  or  doubtful  constructions,  growing  out  of 
the  situation,  circumstances,  or  condition,  either  of  tho 
testator,  his  property,  or  family.*"  But  such  circum- 
stances are  always  admissible  in  aid  of  the  constmetion 
of  wills  to  the  extent  of  explaining  doubts,  or  removing 
uncertainties,  when  with  such  assistance  the  intention 
of  the  testator  may  be  made  apparent.' 

1  1  Bedfleld  on  Wills,  430 ;  Mann  v.  Mann,  14  Johns.  1 ;  7  Am.  Dec. 
416;  S.  C.  1  Redfleld's  Am.  Cus(;s  on  Wills,  5:C ;  Parsons  v.  Wliislow.  6 
Mass.  175 ;  Dawes  v.  Swan,  4  Mass.  20S :  Banner  v.  Storm,  1  Sand.  C'h. 
857 ;  Williamson  v.  Williamson,  4  Jones  £q  281. 

2  Cnrrle  r.  Murphy,  35  Miss.  473 ;  Travis  v.  Morrison,  28  Ala.  4*M  ; 
Succession  of  Thorame.  r5  \m.  A n.  :«4 ;  Gk>odhue  t>.  C'lark,  37  N.  K.  5-.'. ; 
Edens  v.  Williams,  3  Mnrph.  27 :  Noel  r.  Nool,  12  Prire  213:  Jjowe  v. 
Huntinfirower,  4  Russ.  532,  n.;  Wolf  r.  Van  Nostrand,  2  N.  Y.  436.  44a 
Of.  Leslie  V.  Marshall,  31  Barb.  5G0. 
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§  884.  The  hair  not  to  be  disinherited  save  by  necessary 
implication.  —  It  is  an  andent  rule  of  construction,  that 
the  heir  is  not  to  be  disinherited  without  an  express  de- 
vise or  by  necessary  implication ; '  such  implication 
iaifK>rting,  not  natural  necessity,  but  so  strong  a  proba- 
bility that  an  intention  to  the  contrary  cannot  be  sup- 
posed.* But  the  old  common-law  preference  for  the 
heir  now  extends  to  all  the  natural  beneficiaries  of  the 
testator's  bounty,  and  a  more  correct  statement  of 
tlie  foregoing  rule  is,  that  of  two  equally  probable  in- 
terpretations of  a  will,  the  court  will  adopt  the  one 
which  benefits  the  testator's  family  and  kindred  rather 
than  one  which  prefers  entire  strangers.'  According  to 
a  late  case,  an  implication  that  a  testator  intended  to 
dl^sinherit  his  nearest  relative  must  be  as  strong  as  an 
expression  which  would  exclude  an  heir  in  favor  of 
those  of  more  remote  degree.^ 

1  Clache's  Case,  Dyer,  330  &;  2  Powell  on  Devises,  ft. 

2  Wilkinson  v.  Aclams,  1  Ves.  <fe  B.  46(5;  2  Powell  on  Devises,  6; 
2  Jarraan  on  Wills,  841,  rule  6 ;  1  Jarman  on  Wills,  Wi ;  Wright  v. 
Hicks,  12  Ga.  155  ;  56  Am.  Dec.  451 ;  Howard  v.  American  Soc.  4J  Me. 
28^ ;  Bender  v.  Dletrick,  7  Watts  &  S.  284  ;  Weatherhead  r.  Basker- 
viL3,  1!  How.  329  ;  Blague  v.  Miles,  1  Story,  426 ;  Vail  v.  Vail,  10  Barb. 
Q) ;  Mo£Qt  V.  Varden,  5  Crancb  C.  C.  G58;  Patterson  v.  Gaines,  6  How. 
6a0. 

3  Schooler  on  Wills, J  479 ;  Downing  v.  Bain,  24  Oa.  STi  ;  Wood  r, 
Mltcham,  92  N.  Y.  3r.-> ;  Sherry  v.  Lozler,  1  Bradf.  437, 450 ;  Areson  v. 
Areson,3Denio,458;  Jenklnsv.Hughes,6  Jur. N. S.  1043;  8H.  UCas. 
571. 

4  Dunlap's  Appeal  (Pa.  1887),  116  Pa.  8t.  500. 

§  885.  Gifts  by  implicatioxi— The  efl^t  of  recitals  and 
assignmenta  of  reasons. —If  the  whole  will  taken  togetlier 
manifests  an  intent  that  an  interest  shall  be  taken  which 
has  not  been  bequeathed  in  express  terms,  the  court 
may  so  mould  the  language  as  to  carry  the  intention  of 
the  testator  into  effect ,^  provided  the  conclusion  as  to 
the  testator's  intent  be  irresistible."  Thus,  a  gift  of  an 
estate  tail  to  the  issue  of  a  devisee  may  bo  implied  by  a 
gift  over  in  the  event  of  the  devisee  dying  without 
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issue.'  If  a  testator  unequivocally  refers  to  a  disi>osi- 
tion  &s  having  been  made  in  his  will,  which  in  fact  he 
has  not  made,  it  will  be  considered  an  indication  of 
an  intention  to  make  such  a  disposition,  sufficient  to 
authorize  the  court  to  give  the  recital  the  effect  of  an 
actual  gift.^  But  a  recital  referring  to  a  title  or  interest 
supposed  by  the  testator  to  exist  independently  of  the 
will,  which  does  not  as  a  matter  of  fact  subsist,  does 
not,  in  general,  amount  to  a  gift  by  implication,  al- 
though it  be  apparent  that  the  testator  was  inftueAced 
in  the  disposition  of  his  property  by  the  mistake.*  As 
a  general  rule,  implication  is  admissible  only  in  the 
absence  of  express  disposition,  and  will  not  be  sutfered 
to  control  an  express  disposition.^  An  express  and 
positive  devise  cannot  be  controlled  by  the  reason  as- 
signed for  making  it.^  Thus,  although  a  testatrix  de- 
clares in  her  will  tliat  she  has  g^ven  a  larger  share  to 
one  legatee  than  to  another,  because  of  his  greater  need 
of  money,  this  will  not  control  the  construction,  if  the 
language  of  the  instrument  has  the  opposite  effect  and 
gives  a  larger  share  to  the  latter.*  Nor  is  an  express  de- 
vise to  be  varied  by  inference  and  argument  from  other 
parts  of  the  will ;'  neither  can  an  express  and  positive 
devise  be  affected  by  a  subsequent  inaccurate  recital  or 
reference  to  its  contents,^<>  although  such  reference  may 
be  used  to  assist  the  construction  in  case  of  ambiguity 
or  doubt." 

1  Metcaft  V.  Framingham  Parish,  128  Maa«.  370 ;  Sibert  v,  Oox,  100 

Ind.  392. 

2  Bobinson  v.  Greene,  14  B.  I.  181. 

8   Bentley  v.  Kaufman,  12  Phlla.  425,  and  cases  oited  auproi  1 195. 

4  1  Jarman  on  Wills,  527 ;  Attwood  v.  Oelger,  69  Oa.  498 :  Blbln  K 
Walker,  Amb.  661 ;  Parker  v,  Tootal,  11  H.  L.  Gas.  143, 161 ;  Jordtin  v. 
Fortescae,  10  Beav.  258. 

5  Adams  v.  Adams,  1  Hare,  5-Y7, 540 ;  Dashwood  v.  Peyton,  18  Ves. 
27,  per  Lord  Eldon  ;  Wright  v.  Hammond,  1  Strange,  427  ;  Wright  v. 
Wyvell,  2  Vent.  66,  Powell,  J.,  dissenting ;  Clreultt  r.  Perry,  21  Beav. 
275 ;  Harris  v.  Harris,  Ir.  B.  3  £q.  610 ;  Doe  d.  Vessey  v.  WUklndou,  2 
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Term  Rep.  209 ;  Smith  v.  Maitland,  1  Ves.  Jr.  M2 ;  Lane  v.  WUklns, 
]0  East,  241 ;  Lungslow  v.  Laiigslow,  21  Beav.  552 ;  Box  v.  Barrett,  Law 
K.  :<  Kq.  244.  But  Rfc-i^  Poulsoii  t .  Wellington,  2  P.  Wms.  633 ;  WUsoQ 
V.  I'iggott,  2  Ves.  Jr.  351 ;  1  Jarmau  on  Wills,  &25. 

6  Manning's  Case,  8  Coke,  94  ;  Powell  on  Devises,  7. 

7  CaL  Civ.  Code  (1876),  {  6322  ;  Cole  v.  Wade,  16  Ves.  38. 

8  Terry  v.  Smith  (N.  J.  1887),  48  N.  J.  Ch.  66». 

9  CaL  av.  Code  (1876),  {  6.^22 ;  Collett  v.  Lawrence,  1  Ves.  Jr.  268. 

10  Cal.  Civ.  Code  (1R76),  {  6T;2  ;   Powell  on  Devises,  7 ;  Tuck  v. 
Frencham,  Moore,  13,  pi.  50 ;  liue  v,  Fyldes,  Cowp.  833. 

11  CaL  Civ.  Code  (1876),  {  6323 ;  Powell  on  Devises,  7. 

2  886.  Of  cnmolative  legadee — Tlie  gponeral  rnle.^ 
"Where  a  testator  leaves  two  testamentary  instru- 
ments, and  in  both  has  given  a  legacy  simpliciter  to  the 
same  person,  the  court  considering  that  he  who  has 
twice  given  must  prima  facie  have  intended  to  mean 
two  gifts,  awards  to  the  legatee  both  legacies,  and  it  is 
indifferent  whether  the  second  legacy  is  of  the  same 
amount,  or  less,  or  larger  tlian  the  first ; "  *  ♦*  but  if  in 
such  two  instruments  the  gifts  are  not  given  aimpliciter^ 
but  the  motive  of  the  gift  is  expressed,  and  in  both  in- 
struments the  same  motive  is  expressed  and  the  same 
sum  is  given,  the  court  considers  tliese  two  coincidences 
as  raising  a  presumption  that  the  testator  did  not  by  the 
second  instrument  mean  a  second  gift,  but  meant  only 
a  repetition  of  the  former  gift;  the  court  x^ses  this 
presumption  only  where  the  double  coincidence  occurs 
of  the  same  motive  and  the  same  sum  in  both  instru- 
ments.'''  <*It  will  not  raise  it,  if  in  either  instrument 
there  be  no  motive,  or  a  different  motive  expressed,  al- 
though the  sums  be  the  same ;  nor  will  it  raise  it  if  the 
same  motive  be  expressed  in  both  instruments,  and  the 
sums  be  different."  ^  Where,  however,  more  than  one 
legacy  is  given  to  the  same  person  in  a  single  testa- 
mentary writing,  the  rule  is  different.  If  the  two 
legacies  be  of  unequal  amount,  they  will  be  construed 
as  cumulative;^  bat  if  equal  in  amount  and  given 
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aimplieiterj  one  only  will  take  eft'ect ;  "  nor  will  small 
differences  in  the  way  in  which  the  gifts  are  conferred 
afford  internal  evidence  that  the  testator  intended  that 
they  should  be  cumulative."* 

1  Harstv.  Beach,6Mad(1.351,858. 

2  Hurst  V.  Beach,  5  Madd.  351,  358. 

3  Hurst  V,  Beach,  5  Madd.  351,  358  ;  Wilson  v.  O'Lear,  Law  R.  12 
Eq.525. 

4  Curry  v.  Pile,  2  Bro.  C.  C.  225. 

6  Bispbam's  Equity,  8  588 ;  Greenwood  v.  Greenwood,  1  Bro.  C.  C 
81. 

2  887.  Of  cnmiilative  le^oiee  —  Illuitrations. — A  re- 
markable decision  in  regard  to  cumulative  legacies  has 
been  rendered  in  Pennsylvania  in  the  case  of  Spousler's 
Appeal.^  In  that  case  the  testator  provided:  **I  also 
give  and  bequeath  to  her,  the  said  Alice,  fifteen  shares 
of  second  preferred  Cumberland  Valley  Railroad  stock, 
and  one  second  mortgage  five-hundred-doUar  bond 
(No.  1)  of  said  railroad  company."  Afterward  in  a 
codicil  he  directed:  **I  further  give  to  my  cousin, 
Alice  Rheem,  in  addition  to  what  I  have  given  her  by 
my  will,  fifteen  shares  of  Cumberland  Valley  Railroad 
stock,  preferred,  one  Cumberland  Valley  Railroad 
eight-per-cent  bond,  and  thirty  shares  of  Carlisle  De- 
posit Bank  stock."  The  court  held  that  Alice  should 
take  thirty  shares  of  the  railroad  stock.  It  appeared  in 
evidence  that  the  codicil  was  written  by  counsel  at  the 
testator's  dictation,  and  that  at  the  time  of  writing  it, 
the  will  was  not  read  nor  examined.  It  also  appeared 
that  the  testator  owned  but  fifteen  shares  of  the  stock 
of  said  railroad.  But  the  court,  while  admitting  the 
force  of  the  doubts  and  surmises  arising  from  this  evi- 
dence, declared  them  **  not  substantial  enough  to  induce 
us  to  revise  a  plainly  written  will."^  Several  of  the 
principles  upon  which  legacies  will  be  held  cumula- 
tive are  stated  in  the  following  case :   One  of  the  items 
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In  a  will  bequeathed  "to  my  nephews,  W.  H.  T.  and 
B,  T.,  and  to  the  survivor,  the  sum  of  three  thousand 
dollars  each,  the  share  of  the  one  dying  first  to  yo  to 
the  survivor."  In  a  codicil  the  testator  wrote :  "I  also 
give  to  W.  H.  T.  the  sum  of  two  thousand  dollars,  in 
trust  for  the  benefit  of  B.  T.,  my  nephew,  to  be  used  in 
his  discretion  for  the  necessities  of  said  B.,  and  if  not 
all  used  for  this  purpose,  to  go  to  the  residuary  lega- 
tees named  in  said  will."  No  residuary  legatees  were 
named.  The  court  held  that  the  legacies  to  B.  T.  were 
cumulative.  "They  differ  in  amount;  are  given  in 
different  instruments,  the  first  directly,  the  last  through 
the  intervention  of  a  trustee.  The  former,  in  one  event, 
is  increased  twofold  and  absolute ;  the  latter  is  for  life 
only.  In  one  tlie  remainder  is  contingent,  and  goes  to 
his  brother,  while  in  the  other  it  is  vested  in  the  heirs 
at  law,  there  being  no  residuary  legatees  in  the  will."* 

1  107  Pa.  St.  93,  decided  in  1884. 

2  Spousler's  Appeal,  107  Pa.  St.  95.  The  opinion  cites  no  cases. 
Couiisei  for  appeUaut  argue^l  that  inasmuch  as  the  legatee  Alice  was 
the  chief  object  of  the  testator's  bounty,  and  that  as  he  had  be- 
queathed her  other  property  and  chattels,  it  was  probable  that  he 
had  forgotten  the  details  of  what  he  had  given  her,  and  tbat  in  giving 
the  bank  stock  he  repeated  the  bequest  of  tho  r^iilroad  stock  without 
Intending  to  double  the  legacy,  citing,  Heming  7<.  Clntterbuck,  1  Bligh 
N.  8. 479  ;  Allen  v.  Callow,  3  Ves.  231) ;  T^ee  v.  Pain,  4  Hare,  201 ;  Mog- 
grfdge  V.  Thaokwell,  I  Ves.  Jr.  472;  Fraser  v.  Byng,  1  Buss.  &  M.  90; 
Garth  v.  Meyrlck,  1  Bro.  Ch.  »0;  Westcott  v.  Cady,  5  Johns.  Ch.  334 ; 
9  Am.  Bee.  306. 

3  Utley  V.  Titcomb,  63  N.  H.  129. 

§  888.  Tho  presumption  with  respect  to  gifts  to  creditors. 
—  '*  Where  a  creditor  gives  a  legacy  to  a  debtor  there  is 
no  independent  presumption,  either  at  law  or  in  equity, 
that  the  legacy  is  meant  in  forgiveness  of  the  debt ;  such 
construction  must  be  established  by  affirmative  proof."  * 
But  if  a  debtor  bequeathes  to  his  creditor  a  legacy,  the 
same  in  nature  and  equal  to  or  exceeding  the  amount 
of  his  debt,  it  will  be  presumed,  in  the  absence  of  any 
information  of  a  contrary  intention,  that  the  legacy  was 
Beach  Wills.  — 46. 
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meant  as  a  satisfaction  of  the  debt.'  But  this  presump- 
tion does  not  arise  when  the  legacy  is  less  in  amount 
than  the  debt,"  nor  where  there  is  a  direction  in  the  will 
tliat  the  debls  and  le^cies  be  j>aid,*  nor  where  the  legacy 
is  not  given  to  the  creditor  but  to  a  third  person,*  nor 
where  the  debt  is  unliquidated.'  Neither  is  a  debt  in 
money  presumed  to  be  satisfied  by  a  devise  of  land.'' 
"Where  a  testator  who  had  given  a  bond  to  his  house- 
keeper for  tlie  iMiyment  of  |333  within  six  months  after 
his  decease,  and  also  a  written  promise  to  pay  her  an 
annuity  of  J20,  afterwards  in  his  will  bequeathed  -her  a 
legacy  of  ^300  and  furniture  and  other  chattels  valued 
at  ^745,  and  devised  tlie  residue  of  his  estate  subject  to 
the  payment  of  debts  and  legacies,  the  legacies  were 
not  construed  as  in  satisfaction  of  the  debt,  because  the 
pecuniary  legacy  was  less  in  amount  than  the  debt,  and. 
the  specific  legacy  was  of  a  different  nature,  and  more- 
over, because  the  will  contained  a  direction  that  the 
testatOT*s  de'bts  be  paid.*  So,  again,  in  a  comparatively- 
recent  case,  after  the  execution  of  a  mortgage,  the  mort- 
gagor married  the  mortgagee,  and  in  the  residuary- 
clause  of  his  will  gave  her  a  life  interest  in  the  income 
of  his  estate,  stating  that  the  gift  should  be  in  lieu  of 
dower,  and  of  any  other  right  to  which  she  might  bo 
entitled  by  law  in  the  estate,  real  and  personal,  and 
then  going  on  to  provide  for  the  payment  of  his  debts. 
It  was  held  that  there  was  no  intention  that  the  gift  to 
the  widow  should  constitute  a  payment  of  her  mort- 
gage.® A  legacy  to  the  testator's  wife  of  a  sum  exceed- 
ing the  principal  and  interest  of  a  loan  made  to  him  by 
his  wife,  stated  to  be  in  lieu  of  and  bar  of  dower  or  any 
other  clainij  has  been  held  to  be  intended  as  a  satisfac- 
tion of  the  wife's  claim  on  account  of  the  loan,  notwith- 
standing a  direction  in  the  will  that  the  testator's  debts 
should  be  paid,  "  if  any  I  have."  w 


543  FBIKCIPLES  OF  CONSTRUCTION.  J  889 

1  Blsphaxn's  Equity,  9  539,  citing,  Storv's  Equity,  {  1123 ;  Am.  note 
to  Chancey'8  Case,  2  Lead.  Cas.  £q.  (4th  Am.  ed.)  828. 

2  Bispham's  Equity,  |  538 ;  2  Spencer's  Equity,  flOo ;  Horner  v, 
McGaughy,  12  Sm.  P.  F.  18«;  Parker  v.  Coburn,  10  Allen,  82:  Van 
Biper  V.  Van  Blper,  1  Green  Ch.  1 ;  Wesco's  Appeal,  2  Sm.  P.  F.  195 ; 
Byrne  v.  Byrne,  3  Serg.  d^  R.  54  ;  8  Am.  Dec.  641 ;  Strong  v.  Williams, 
12  Mass.  381 ;  7  Am.  Dec.  81 ;  Cbancey's  Case,  1  P.  Wms.  408 ;  2  Lead. 
Cas.  Eq.  880.  Cf.  La  Foy  v.  La  Foy,  43  N.  J  Eq.  267 ;  Bowen 
V.  Evans  (Iowa,  1887),  80  N.  W.  Rep.  638 ;  Uerrick  v,  Wright  63 
N.  H.274. 

3  Rusling  r.  RusUng,  42  N.  J.  Eg.  504  ;  R.  C.  5  Am.  Prob.  Rep.  2  j1, 
23**;  Reynolds  r.  Robinson,  82  N.  V.  IM;  S.  C.  I  Am.  Prob.  Rep.  583, 
and  parol  evidence  that  It  was  so  intended  Is  not  admissible. 


4    RnslIng  t'.  Rusling,  42  N.  J.  Eg.  504;  8.  C.  5  Am.  Prob.  Rep.  251, 

s  V.  Robinson,  82  N.  Y.  103 ;  S.  a  1  Am.  ProJ).  Rop.  533, 

687. 


238 ;  Reynolds 


5  Rusling  V.  Rusling,  42  N.  J.  Eg.  504 ;  S.  C.  5  Am.  Prob.  Rep.  251, 
238 ;  Reynolds  v.  Robinson,  82  N.  Y.  103 ;  S.  C.  1  Am.  Prob.  Kep.  o8:j, 
587. 

6  Rusling  V.  Rusling,  42  N.  J.  Eq.  504;  S.  C.  5  Am.  Prob.  Rep.  251, 
2")S ;  Reynolds  v.  RobinsoJi,  82  N.  Y.  103 ;  S.  C.  1  Am.  Prob.  Rep.  583, 
537. 

7  RusUng  V.  Rusling,  42  N.  J.  Eq.  604 ;  S.  C.  S  Am.  Prob.  Rep.  251, 
23S. 

8  Strong  v.  Williams,  12  Mass.  301 ;  7  Am.  Dec.  81. 

9  Bassell  v.  Minton,  42  N.  J.  Eq.  123. 

10    Rusling  V.  Rusling,  42  N.  J.  Eq.  504 ;  S.  C.  5  Am.  Prob.  Rep.  251. 

§  889.  The  effoot  of  a  debtor  liecoming^  the  personal  rep- 
resentatiye  of  his  creditor.  —  The  appointment  of  a  debtor 
as  executor  of  his  creditor  operates  as  a  discharge  of 
the  debt  at  law,  because  he  cannot  bring  an  action 
against  himself  to  recover  it,  and  this  condition  of 
affairs  is  the  result  of  the  creditor's  voluntary  act. 
But  in  equity,  the  debt  is  held  to  still  subsist  as  assets 
for  the  benefit  of  the  creditors  of  the  deceased.'  "  The 
true  rule  to  be  drawn  from  the  authorities  appears  to 
be,  that  where  a  debtor  becomes  the  executor  or  ad- 
ministrator of  his  creditor,  the  debt  is  presumed  to  be 
paid  from  the  time  of  its  maturity,  and  the  executor  or 
administrator  is  chargeable  with  the  amount  as  realized 
assets,  and  when  there  is  an  official  bond,  the  sureties 
are  likewise  responsible.  That  parties  interested  in  the 
administration,  such  as  creditors  and  distributees,  not 
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having  assented  to  such  extingnishinent,  are  not  bound 
by  such  rule  of  presumption,  but  may  elect  to  treat  the 
debt  as  unpaid,  if  not  actually  paid,  so  as  to  reach  any 
securities  by  way  of  mortgage,  pledge,  or  lien,  taken 
by  the  creditor  for  its  payment.  So  the  executor  or  ad- 
ministrator may  prevent  the  extinguishment  of  the 
debt  by  treating  and  dealing  with  it  as  an  outstanding 
obligation."* 

1  Not**  to  Charles  v.  Jacobs,  1  Am.  Prob.  Rep.  77 ;  Cliapln  v. 
Waters,  110  Mass.  195 ;  Duflfer  v.  Buchanan,  8  Ala.  27:  Chlldrrss  v. 
ChiSdress,  3  Ala.  754 ;  Farys  v.  Farya,  1  Harp.  Ch.  261 ;  Williums 
r.  Morehouse,  9  Conn.  470;  Finch  v.  Houghton,  19  Wis.  140,  ir7; 
Piper's  Estate,  15  Pa.  St.  631;  Pusey  v.  Clemson,  9  Serg.  &  R.  201; 
Griffith  V.  Chew,  8  Serg.  <&  R.  17  ;  11  Ana.  Dec.  55G ;  Fishel  v.  Fishrl,  7 
Watts,  44  ;  Clark's  Appeal,  2  Watts,  405 ;  Decker  v.  Miller,  2  Paige, 
143 ;  Leland  v.  Felton,  1  Allen,  531 ;  Potter  v.  Titcomb,  7  Me.  3C2. 

2  Charles  v.  Jacobs,  9  Rich.  2T5 ;  S.  C.  1  A  Ti.  Prob.  Rep.  77, 70,  cit- 
ing and  reviewing,  Griffln  v.  Bonham,  9  BAr.h.  Eg.  77;  Schnell  t;. 
Shroder,  1  Ball.  ^4;  Clowney  v.  Cathcart,  2  S.  C.  335;  Jacobs  v, 
Woodslde,  6  8.  C.  490;  Ipswich  Manuf.  Co.  v.  Story,  5  Met.  310; 
Stevens  v.  Oaylord,  11  Mass.  255;  Winship  v.  Bass,  12  Mass.  198; 
Kinery  v.  Ensing,  18  Mass.  232. 

•  J  840.  Gonstmctive  conversion. — By  constructive  or 
equitable  conversion  is  meant  a  change  of  property 
from  real  into  personal,  or  from  personal  into  real, 
"not  actually  taking  place,  but  presumed  to  exist  only 
by  construction  or  intendment  of  equity."^  It  is  a 
general  principle  of  equity  that  money  directed  to  bo 
employed  in  the  purchase  of  land,  and  land  directed  to 
bo  sold  and  turned  into  money,  are  to  be  considered  as 
that  species  of  property  into  which  they  are  directed  to 
be  converted;*  and  this,  in  whatever  manner  the  di- 
rection is  given ;  whether  by  the  w^ill  itself,  or  by  way 
of  a  contract  respecting  the  sale  of  the  devised  prop- 
erty,* or  by  marriage  articles,  settlement,  or  otherwise.* 
The  rule  applies  **  whether  the  money  be  actually  do- 
posited  or  only  covenanted  to  be  paid;  whether  the 
land  is  actually  conveyed  or  only  agreed  to  be  con- 
veyed.*** And  the  subsequent  devolution  of  the  prop- 
erty will  be  governed  by  the  rules  applicablo  to  tho 
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kind  of  property  into  which  it  has  been  directed  to  bo 
converted.*  The  right  of  the  devisees  to  take  the  land 
itself  rather  than  the  proceeds  thereof  is  well  estab- 
lished ;  ^  but  unless  all  of  the  devisees  so  elect,  the  land 
must  be  sold.^ 

1  Blspham's  Equity,  ?  307.  Equitable  conversioTi  Is  not  a  doctrine 
peculiar  to  testamentary  law  :  Bispham's  Equity,  I  bOJ.  Accordingly, 
lor  a  fuller  treatment  of  tae  Buoject,  th'3  ri'adcr  la  referred  to  the 
general  treatises  upon  equity.  ]Vir.  Bispham,  2^7,  etseq.,  diBcusses 
the  subject  clearly  and  concisely. 

2  Ford  V.  Ford,  70  Wis.  19;  Jones  r.  Caldwell,  97  Pa.  St.  42; 
8.  C.  2  Am.  Prob.  Kep.  154.  156,  n.;  Peterson's  Appeal,  88  Pa. 
St.  979;  8.  a  1  Am.  Prob.  Kt-p.  187;  Dobson's  Estate,  11  Phila.  81; 
Mastersoa  v.  Pullen,  62  Ala.  145 ;  collier  v.  Orimesey,  86  Ohio  St.  17 ; 
In  re  Stevenson,  2  Del.  Ch.  197 ;  Morris  v.  Morris,  4  Houst.  414 ; 
WUklns  V.  Taylor,  8  Rich.  2JI ;  Mathls  v.  GrliHn,  8  Rich.  7J ;  Power  v. 
Cassidy,  79  N.  Y.  602 ;  8.  C.  1  Am.  Prob.  Rep.  :<68  :  Gallup  v.  Wrlffht, 
61  How.  Pr.  286  ;  Flanagan  v.  Flanagan,  8  Abb.  N.  C.  413  ;  Allison  v. 
Wilson,  13  Serg.  <fc  R.  3-0 ;  Morrow  r.  Bernezer,  2  Rawle,  1S5  ;  Burr  r. 
Sim,  I  Whart.  253;  29  Am.  Dec.  4^;  Allison  v.  Kurtz,  2  W^tts,  185; 
Hess  V.  Shorb,  7  Barr.  2ol ;  Silverthorn  t>.  McKlnst'>r,  2  Jones,  67 ; 
Blolttsky  V.  Gaily,  1  Sm.  P.  F.  60  J ;  McClure's  Appeal,  22  Sm.  P.  F. 
£09 ;  Stagg  v.  Jackson,  1  N.  Y.  203 ;  Brothers  v,  C^twrlght,  2  Jones 
Eq.  113. 

3  Cooper  V.  Cooper,  21  Ind.  124. 

4  Fletcher  v.  Ashburner,  1  Bro.  C.  C  499 ;  S.  C.  1  Lead.  Cas.  Eq.  619. 
A  power  conferred  upon  an  executor  to  soil  lands  does  not  p^tssta 
an  administrator  mm  teMlmenlo  annexa:  l£odgia  v.  Toler,  70  Iowa, 
21;  8.  C.  5  Am.  Prob.  Rep.  &Jd. 

5  Fletcher  v.  Ashburner,  1  Bro.  C.  C.  41)9 ;  S.  C.  1  Lead.  Cas.  Eq. 
619  ;  Weeding  v.  Weeding,  1  Johns.  <&  H.  424. 

6  1  Jarman  on  Wills,  584. 

7  Swann  v.  Garrett,  71  Ga.  666 ;  Rldeway  v.  Underwood,  67  111.  419 ; 
Howell  17.  Tompkins  (N.  J.  1S88),  11  Atl.  Rep.  3:i3 ;  Green  v.  Johnson, 
4  Bush,  167.  And  a  court  may  so  order  if  for  the  best  Interests  of  an 
Infant  legatee:  Swann  v.  Garrett, 71  Ga.  5W.  As  to  what  may  co!i- 
stitute  an  election  to  take  the  land,  see  Baldwin  v.  Vreeland  (N.  J. 
1887),  11  Atl.  Rep.  Ml. 

8  Shallenberger  v.  Ashworth,  25  Pa.  St.  152  ;  Harcum  v.  Hadwell, 
14  Gratt.  3^.    Contra^  Maudelbaum  v.  McDowell,  2j  Mich.  78. 

I  341.  Tho  direction  to  convert  mnst  be  positive.  —  ^'In 
order  to  work  a  conversion,  the  direction  to  sell  must 
be  positive  and  explicit.  It  must  not  rest  in  the  discre- 
tion of  the  executor,  nor  depend  upon  contingencies. 
A  direction  to  sell  upon  a  future  contingency  does  not 
effect  an  equitable  conversion  until  an  actual  sale."^ 
Thus,  a  direction  tliat  executors  shall  at  their  discretion 
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either  sell  lauds  in  a  certain  place,  and  invest  the  pro- 
ceeds in  more  desirable  rentable  property/or  use  the 
proceeds  in  improving  the  land  unsold,  does  not  eitcct 
a  constructive  conversion,  the  authority  to  the  execo- 
tors  being  discretionary  merely.*  And  a  direction  to 
sell  a  homestead  accompanied  by  a  direction  not  to  do 
so  until  the  widow  to  whom  it  has  been  left  in  lieu  of 
dower  shall  cease  to  desire  it  as  her  home,  nor  unless  it 
will  sell  for  ten  thousand  dollars,  is  not  sufficiently  pos- 
itive to  eflfect  a  constructive  conversion,'  Yet  the  fact 
that  a  conversion  was  directed  to  be  made  '*  as  soon  as 
practicable''  does  not  Impair  its  imperative  nature.* 
There  are  cases  holding  that  if  it  appears  from  the  will 
that  the  testator  intended  that  his  executors  should  sell, 
although  they  are  not  absolutely  directed  to  do  so,  the 
property  will  be  deemed  in  equity  to  be  converted.* 
But  other  cases  deny  the  correctness  of  this  rule,  and 
require  that  the  direction  must  be  positive  and  explicit.' 
General  words  giving  the  executors  power  to  setU.e  the 
estate  as  they  judge  best  do  not  confer  a  power  to  sell 
real  estate,  nor  operate  as  an  equitable  conversion.^ 

1  Jones  V.  Caldwell,  97  Pa.  St.  421 ;  S.  C.  2  Am.  Prob.  Rep.  154, 166, 
157,  citing,  Nagle's  Appeal,  1  Harris,  260;  Bleiglit  v.  The  Bank,  10 
Burr,  l>il ;  Btoner  v.  Zimnicrraan,  U  Harris,  8&1 ;  Anewalt'a  Appeal,  5 
Wrigbt,  414 ;  Chew  v.  KlCiiliu,  U  Wrigiit,  ^ 

2  Ford  V.  Ford,  70  Wis.  19- 

3  Ford  V.  Ford,  70  Wis.  19. 

4  Ford  V.  Ford,  70  Wis.  19. 


. Eq.       _         . 

Williams,  46  W  is.  70 ;  Gould  v.  Taylor,  46  Wis.  100 ;  Wheldaie  t>. 
Partrige,  5  Ves.  388. 

6  Chew  V.  Nicklln,  45  Pa.  St  84 ;  Edwards'  Appeal,  47  Ind.  144; 
Seeger  v.  Seeger,  21 K.  J.  Kq.  90. 

7  Skinner  v.  Wood.  78  N.  C.  109. 

g  342.  Of  the  time  when  the  conversioii  ifl  deemed  eom- 
plote. — Equitable  conversion  may  be  effected,  notwith- 
standing a  direction  that  the  sale  be  postponed,^  unless 
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It  be  directed  to  be  made  upon  the  occurrence  of  a  con- 
tingency,' or  a  discretion  as  to  the  time  of  sale  be  given 
the  executor,'  when,  in  the  former  case,  the  conversion 
will  date  from  the  happening  of  the  contingency,  and  in 
the  latter,  from  the  time  of  actual  sale.  Conversion  is 
to  be  regarded  as  coniplete  from  the  time  of  the  testa- 
tor's death,^  although,  as  in  a  late  case,  the  sale  be  post- 
poned seven  years.^ 

1  High  V.  Worley,  33  Ala.  196 ;  Hocker  v.  Oentry,  8  Met.  (Xy.)  483. 

2  Taylor  v.  Johnson,  63  N.  C.  881. 

3  Chiistler  V.  Meddls,  6  Hon.  B.  37. 

4  Wurtx  V.  Page,  19  N.  J.  Eq.  365 ;  Belffv.  Strlte,  64  Md.  296. 

5  McWmiams'  Appeal,  (Pa.  1887.  Oct.  8. 

I  848.  Convsriion  eonflned  to  the  purposM  of  the  will. — 
Where  a  conversion  is  directed  by  tlie  will  itself,  its  ex- 
tent will  be  confined  to  the  purposes  of  the  will,  and  all 
that  is  not  needed  for  these  purposes  will  devolve  upon 
the  persons  who  would  have  been  entitled  but  for  the 
will ;  *  and  if  the  purpose  of  the  conversion  be  invalid 
In  whole  or  in  part,  the  conversion  will  fail  pro  ianto,* 
Thus,  a  declaration  that  the  proceeds  of  the  sale  of  real 
estate  shall,  for  all  purposes,  constitute  a  part  of  the 
personal  estate,  will  not  deprive  the  heir  of  any  part  of 
the  proceeds  that  may  remain  undisposed  of  in  the 
absence  of  an  express  gift  to  the  next  of  kin." 

1  Orrlck  t».  Bachun,  49  Md.  72 ;  Hilton  v.  Hilton,  2  McAr.  70 ;  Ack- 
Toyd  V,  Smlthson,  1  Bro.  C.  C.  503 ;  Theobald's  Wills  (3d  ed.),  188. 

2  Olraud  v,  Qlraud,  68  How.  Pr.  176. 

8  Theobald*8  Wills  (3d  ed.)»  189;  Shallcross  v.  Wright,  12  Beav. 
806 ;  Taylor  t;.  Taylor,  3  De  Oex,  AL  A  0. 190 ;  overruling,  Phillips  v. 
PhUlips,  1  Mylue  <ft  K.  649. 

J  844.  Of  partial  failure  of  the  purpose  of  converflion — 
Besnltlng  tnut. — Where  there  is  a  partial  failure  of  the 
purpose  of  conversion,  in  the  case  of  land  directed  to 
be  turned  into  money,  the  undisposed  of  surplus  will 
revert  to  the  heir  of  the  testator,  and  not  to  his  personal 
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representative.^  Moreover,  "where  it  is  necessary  to 
sell  the  land  for  the  purposes  of  the  trust,  the  surplus 
belongs  to  the  iieir  as  money,  and  not  as  land,  and  will 
therefore  go  to  his  personal  representatives,  even  thougli 
the  land  may  not  have  been  sold  during  his  lifetime.' 
In  cases  in  which  money  is  directed  to  be  invested  iu 
land,  the  rule  is  that  a  surplus  occasioned  by  partial 
failure  Avill  result  to  the  personal  representative  of  the 
testator ; '  but  that  the  representatives  will  take  it  in  its 
original  form  of  personalty,  and  not  in  its  converted 
form  of  realty,  for  whatever  the  executor  gets  qua  exec- 
utor ho  must  hold  as  personaltj'.* 

1  Bl8pham*s  Equity,  815 ;  Ackroyd  v,  Smltbson,  1  Bro.  C  C.  SOS; 
1  Lead.  Cas.  Eq.  872. 

2  Blspham's  Equity,  315, citlnj?,  Snell's  Equity,  135 ;  Wood  v.  Cone, 
7  Paige  Ch.  -171 ;  North  v.  Valk,  l>ud.  Eq.  2V1 ;  Lindsay  v.  Pleasant  «♦  4 
Ired.  Eq.  320 ;  Wright  v.  M.  E.  Church,  Hoff.  202 ;  W^right  i-.  Wright, 
16  Ves.  ISS:  Smith  v.  Claxton,4  Madd.  492;  Ackroyd  v.  Smithsou,  1 
Bro.  C.  C.  503 ;  Wall  v.  Colshead,  2  De  Gex  <&  J.  683. 

3  Blspham^s  Equity,  {  316 ;  Cogan  v.  Stephens,  1  Beav.  482,  n. 

4  BIspham*s  Equity,  {  SI*? ;  Hawley  v,  James,  5  Paige  Ch.  SIS ; 
Beynolda  v.  Godlee,  Johns.  CCS. 
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CHAPTER  XXrV 

OP    THE    ADMISSIBILITY    OF    EVIDENCE    IN    THE    OON- 

STRFCTION  OF  WILLS. 

S  845.  No  material  difiference  between  interpretation  of  wills  and 
contracts. 

{  34<L  The  general  rule— Direct  evidence  of  intention  Inadmlasible. 

i  347.  Of  deciphering  the  characters,  etc. 

i  34S.  Of  idan  tifylng  the  persons  and  things  described. 

{  MX  Of  Identifying  the  persons  and  things—  Illustratlona 

{  3o0.  What  evidence  admissible  to  establish  Identity. 

{  85L  Of  words  sensible  with  reference  to  extraneous  circumstances. 

{  352.  Of  words  Insensible  with  reference  to  extraneous  circum- 
stances. 

{  353.  The  same  subject  oontliiued  —  Illustrations — Persona. 

{  334.  The  same  subject  continued  —  Illustrations  —  Things. 

{  855.  Of  latent  ambiguities — Direct  evidence  of  intention  admissible. 

{  358.  Of  latent  ambiguities  —  Declarations  of  testator  udni  Isslble. 

{  357.  Contemporaneous  declarations  of  testator  inadmissible. 

i  SoS.  Of  patent  ambiguities. 

{  353.  Of  evidence  of  intent  to  rebut  legal  presumptions. 

J  3^j.  Ko  matdrial  difference  between  interpretation  of 
wills  and  contracta.  —  **  There  is  no  material  dlHorence  of 
princi;:)le,'*  says  Mr.  Greenleaf,  "  ia  tlie  rules  of  inter- 
pretation between  wills  and  contracts,  except  what 
naturally  arises  from  the. different  circumstances  of  tho 
parties.  The  oliject  In  l)oth  cases  is  the  same,  namely, 
to  discover  the  intention.  And  to  do  this,  tlie  court 
may,  in  either  case,  put  themselves  in  the  place  of  the 
party,  and  then  see  how  the  terms  of  the  instrument 
affect  the  property  or  subject-matter."  i  The  courts  of 
equity  it  some  of  the  American  States  liave  assumed 
to  correct  mistakes  in  wills ;  as  where  the  name  of  one 
child  has  been  inadvertently  omitted,*  or  to  supply  a 
clause  omitting  a  devise  of  residue  ;*  **  but  a:j  a  genoml 
rule,  we  apprehend  no  such  omissiou  can  be  supplied 
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by  paroL"  ^  It  has  been  declared  in  the  English  courts 
of  equity  that  **  evidence  of  the  intention  of  the  testator, 
or  of  mistalce  in  the  preparation  of  the  will,  will  not  be 
received,  and  an  issue  will  not  be  directed  on  that 
ground  to  try  whether  particular  restrictive  words  were 
or  were  not  part  of  the  will ;  *  and  "  although  you  may 
not  show  by  distinct  external  evidence  what  was  the 
skill  of  the  person  by  whom  the  will  was  drawn,  you 
may  infer  this  from  the  evidence  afforded  by  the  will 
itself,  and  take  it  into  consideration  in  construing  the 
wUl."« 

1  Greenleaf  on  Evidence,  ?  287 ;  Lancey  v.  Phonlz  Ins.  Co.  56  Me. 
sen ;  Brown  v.  Thorndike,  15  Pick.  400 ;  Doe  v.  Martin,  1  Nev.  AM.  524. 

2  Geer  v.  Winds,  4  Desaus.  Eq.  So. 
8    Webb  V.  Webb,  7  Mon.  628. 

4  1  Bedfield  on  Wills,  571 ;  Abercrombie  v.  Abercrombie,  27  Altw 
489. 

5  1  Bedfleld  on  Wills,  436,  citing,  Stanley  v.  Stanley,  2  Johns.  A  H. 
49L 

6  1  Redfield  on  Wills,  436,  citing,  Bichards  v.  Davies,  32  I«aw  J. 
C5om.  P.  3. 

J  848.  Tlie  general  mle — Direct  evidence  of  intention  in- 
admissible.— The  first  general  rule  with  respect  to  the 
admissibility  of  evidence  to  aid  in  the  construction  of 
wills  is  that  no  testimony,  even  the  most  conclusive,  as 
to  the  intention  of  the  testator,  shall  be  admitted  to  vary, 
contradict,  or  add  to  the  contents  of  the  instrument.^ 
For  example,  it  cannot  be  shown  by  parol  evidence  that 
a  devise  absolute  in  its  terms  was  intended  by  the  testa- 
tor to  be  held  in  trust ;  *  nor  to  vary  the  meaning  of 
well-settled  legal  terms;'  nor  that  he  did  not  intend 
his  will  to  have  its  full  and  natural  effect ;  ^  nor  that  he 
intended  legacies  not  so  expressed  to  be  a  charge  upon 
land ;  *  nor  that  he  intended  it  to  be  valid  only  in  o«se 
of  his  death  without  issue'  And  so  parol  evidence  is 
inadmissible  to  show  that  the  draftsman  of  a  will  was 
in  error,  and  that  the  testator  designed  something  not 
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fully  or  correctly  expressed,'  except  la  case  o!  latent 
ambiguity,*  where  the  testator's  declarations  are  alio 
admissible. 
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!  !4T.    Of  dadpharlns  the  ctuoaitw*,  eto.  — But  wliere 

the  charaeters  In  which  n  will  is  written  are  difBonlt  to 
be  deciphered,  or  the  language  of  tlie  will  is  not  under- 
stood by  the  court,  Ihe  evidence  of  persons  skilled  in 
deciphering  writing,  or  who  understand  the  lanRui^e 
In  which  the  wiU  is  written,  la  admissibie  to  declare 
■what  the  characters  are,  or  to  Inform  the  court  of  Ihe 
proper  meaning;  of  the  words.'  Thus,  peoutior  namea 
or  phrases  by  wliieh  persons  or  tilings  were  commonly 
described,  or  were  usually  referred  lo  by  the  testator, 
may  be  explained  by  parol.*  Where  a  teetatiir  In  a 
devise  of  land  made  ase  o(  the  abljrevialiona  "se."  and 
"toon.j"  eTideuoe  was  admitted  to  declure  that  these 
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• 

characters  indicated  "  section  "  and  "  township."  '  Like- 
wise evidence  has  been  admitted  to  show  that  the  word 
"  lot "  was  used  by  the  testator  to  denote  a  larger  area 
tlian  is  usually  meant  by  that  word  when  applied  to 
c::y  property;*  but  the  testator*8  own  declarations  are 
not  admissible  to  this  end.  Evidence  that  the  testator 
explained  to  an  attesting  witness  that  by  the  abbrevia- 
tion "  mod."  he  meant  "  models"  was  rejected,  but  the 
testimony  of  sculptors  as  to  the  general  meaning  of  the 
term  was  allowed.*  In  general,  all  evidence  relating  to 
t!ie  customs  of  an  art  or  trade  is  admissible  to  explain  a 
latent  ambiguity.*  Yet  while  parol  evidence  may  ax- 
illa! n  what  has  been  written,  it  cannot  show  wliat  was 
intended  to  be  written  ;^  and  is  admissible  only  in  so 
far  as  it  brings  before  the  court  such  circumstances 
surrounding  the  making  of  the  will  as  may  be  neces- 
sary to  an  understanding  of  the  terms  employed 

1  Wlgram,  Prop.  IV. 

2  Benham  ?>.  Hendrlckson,  32  N.  J.  Eq.  441 ;  Woods  r.  Rawln,  4 
Qtav,  32i  ;  Cierrlsh  v.  Towne,  3  Gray, 82,  88 ;  Seaman  v.  ir(^Pboom,2l 
Biirb.  398  ;  Kussel  v.  Werutz,  24  Pa.  St.  8:^7;  Caatle  v.  Fox,  Luw  11.  li 
Eq.  642. 

3  Chambers  v.  Watson,  60  Iowa,  339 ;  46  Am.  Rep.  TO. 

4  Warner  r.  Miltcnbcrger,  21  Md.  264. 
6    Goblet  V.  Beechov,  3  Sim.  24. 

6  Bradley  v.  Washington  etc.  Co.  18  Peters,  89, 

7  Allan  v.  Vanmeter,  1  Met.  (Ky.)  264;  Tlmberlake  v.  Parish,  5 
Dana,  345;  Ralston  v.  Telfair,  2  Dev.  Eq.  255;  American  8oc.  r. 
Pratt,  9  Allen,  lOJ. 

8  Waldron  v.  Waldron,  45  Mlcb.  860. 

i  848.  Of  identifyinsT  the  persons  and  tilings  described. 
—  Parol  proof  of  extrinsic  circumstances  is  alwayrj 
necessary  and  of  course  admissible  for  the  purpose  of 
applying  the  descriptions  of  a  will  to  their  appropriate 
subject  and  object;*  to  point  out  the  subject-matter  de- 
scribed in  the  instrument,^  to  identify  the  persons  or 
things  therein  described.^  This  must  necessarily  bo 
done  even  when  the  persons  and  things  are  correctly 
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described.^  So  much  the  more  is  it  necessaiy  if  the  de- 
scription be  incorrect,  as  where  a  devisee  is  designated 
by  a  nickname,'  or  a  common  name  not  strictly  ap- 
propriate." 

1  Ash  worth  v,  Carleton,  12  Ohio  St.  381. 

2  Cleverly  v.  Cleverly,  124  Mass.  814 ;  Ma^lre  v.  Baker,  57  Ga. 
lO:) ;  Black  v.  Hill,  32  Ohio  St.  313  ;  Tuxbury  v.  French,  41  Mich.  7 ; 
San  ford  u.  Ralkes,  1  Mer.  646, 653,  per  Sir  W.  Grant ;  Doe  d.  Preedy  v, 
Holtom,  4  Ad.  &  E.  76, 81,  per  Coleridge,  J.;  Doe  v.  Martin, 4  Barn.  & 
AdoL  771,  per  Parke,  J. 

3  McCorry  ?».  Kln^,  3  Humph.  267 ;  Wilson  v.  Robertson,  I  Harp. 
Eq.  66;  McCall  v.  Gillespie,  6  Jones  (N.  C.)  633;  Kinsey  v.  Bhem,  2 
Ired.  192  ;  Young  v.  TwIri?,  27  Md.  620 ;  Creasy  v.  Alverson,  43  Mo.  13  ; 
Rlggs  V.  Myers,  20  Mo.  239 ;  Crosby  v.  Mason,  32  Conn.  432  ;  Spencer 
V.  Hlgglns,  22  Conn.  5:^1. 

4  Preedy  v.  Hoi  ton,  4  Ad.  <&  £.  82. 

5  Beatty  v.  Cory,  39  N.  J.  Eq.  462 ;  Parsons  v.  Parsons,  1  Ves.  Jr. 
286 ;  Goodlnge  v.  Goodlnge,  1  Ves.  Sr.  230 ;  Edge  v.  Salisbury,  Amb.  70. 

6  Queen^s  College  v  Sutton,  12  Sim.  621 ;  River's  Case,  1  Atk.  410. 

g  849.  Of  Identifying  the  persons  and  things — lUastra- 
tions.  —  Evidence  of  extrinsic  circumstances  are  admis- 
sible to  show  the  identity  of  property  described  as  "  all 
the  property"  derived  by  the  testator  from  a  certain 
source ;  ^  to  identify  lots  described  as  the  one  "  whereon 
I  live"  and  "adjoining"  the  same;'-^  to  show  what 
deb^s  were  due  certain  persons  under  a  direction  to  pay 
them  out  of  the  estate ;  ^  to  determine  what  part  of  an 
©state  is  residuary.*  But  to  determine  what  is  em- 
braced by  a  residuary  clause  clearly  disposing  of  the 
whole  remaining  estate,  it  is  not  allowable  to  show  that 
the  testator  did  not  know  that  certain  property  which 
he  owned  actually  belonged  to  him,  and  did  not  there- 
fore intend  to  make  any  disposition  of  tlie  same.* 
Evidence  of  the  testator's  declarations  before,  at,  and 
after  making  the  will  has  been  admitted  to  show  that 
a  devise  to  the  "four  boys"  was  intended  for  the 
four  minors  of  his  seven  sons.**  Parol  evidence  is  ad- 
missible   to    locate    land,^  or   to    define   boundaries.^ 

**  Whether  parcel  or  not  of  the  thing  demised,  is  al- 
BsACH  Wills.  — 47. 
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ways  matter  of  evidence."'  Parol  evidence  has  been 
admitted  in  Iowa  to  show  what  was  included  under  the 
word  "homestead,'*  before  the  enactment  of  a  statate 
defining  the  term.^°  But  in  North  Carolina  it  has  been 
held,  that  in  the  absence  of  any  ambiguity  in  the  will 
itself,  evidence  cannot  be  heard  to  explain  what  the  tes- 
tator intended  in  a  devise  of  the  "home  plantation."" 

1  Pell  V.  Ball,  Spear,  48. 

2  Beham  v.  Ilendrickson,  32  N.  J.  l?:q.  441. 
8    Prltchard  v.  Hictcs,  1  Pai^e,  27a-  - 

4    Morgan  v.  Dodge,  44  N.  H.  25o ;  82  Am.  Dec.  2ia. 

6   Stannard  v.  Barnum,  51  Md.  440 ;  S.  C.  1  Am.  Prob.  Rep.  IOQl 

6  Bradley  v.  Bees,  113  III.  327 ;  55  Am.  Rep.  422. 

7  Cox  V.  Cox,  91  N.  C.  256 ;  Chambers  r.  Watson,  80  Iowa,  339 ;  46 
Am.  Rep.  70. 

8  Smith  V.  Denntson,  112  III.  367 ;  Dunham  r.  Qaunett,  124  Maa& 
151 ;  Raymond  v.  Coffey,  5  Or.  132. 

9  Per  Buller,  J.,  In  Doe  v.  Burt,  1  Term  Rep.  704  ;  Doe  v.  Jersey, 
8  Barn.  A  C.  870 ;  Doe. v.  Chichester,  4  Dow,  65 ;  2  Starlde  on  Evi- 
dence, 558-561. 

10  Hopkins  V.  Grimes,  14  Iowa,  73. 

11  McDaniel  v.  King,  90  N.  C.  o97. 

J  350.  Wliat  evidence  admissible  to  Mtablisli  identity. — 
Where  the  person  or  thing  intendeil  by  the  testator  is 
the  point  of  contention,  the  duty  of  the  court  is  simply 
to  declare  what  person  or  thing  is  intended  in  the  will.* 
To  this  end  evidence  of  the  nature,  name,  marks,  and 
qualities  of  the  subject  or  object  is  admissible  to  enable 
the  court  to  determine  whether  the  description  applies 
to  the  persons  and  things  mentioned  in  the  will.'  As  a 
knowledge  of  the  name  and  nature  of  the  persons  and 
things  intended  by  the  testator  is  necessary  to  enable 
the  court  to  identify  them,  so  a  knowledge  of  the  testa- 
tor's relation  to  them  is  requisite,  and  to  learn  this 
relation  it  may  be  necessary  to  inquire  into  the  state 
and  circumstances  of  the  testator,  his  family  and 
affairs.'  Thus,  in  the  case  of  a  bequest  of  "stock," 
*' Jewels,"  or  *'  household  furniture,"  different  subjects 
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are  meant  by  a  testator  according  as  he  may  bo  a  farmer 
or  a  merchant,  a  nobleman  or  a  jeweler.*  In  deter- 
mining what  organization  was  entitled  to  a  bequest  to 
"the  Bible  Society,"  evidence  was  admitted  to  show 
that  an  annual  contribution  was  taken  in  the  testator's 
church  for  one  of  the  societies  of  that  kind.*  **  For  the 
purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity  of  interest 
intended  to  be  given  by  his  will,  a  court  may  inquire 
into  everj'  material  fact  relating  to  the  person  who 
claims  to  be  interested  under  the  will,  and  to  the  prop- 
erty Avhioh  is  claimed  as  the  subject  of  disposition,  and 
to  the  circumstances  of  the  testator,  and  of  his  familv 
and  affairs,  for  the  purpose  of  enabling  tlie  court  to 
identify  the  person  or  thing  intended  by  the  testator,  or 
to  determine  the  quantity  of  interest  he  has  given  by 
his  will.  The  same,  it  is  conceived,  is  true  of  every 
other  disputed  point,  respecting  which  it  can  be  shown 
that  a  knowledge  of  extrinsic  facts  can,  in  any  way,  be 
made  ancillary  to  the  right  interpretation  of  a  testator's 
words."  • 

0'Hara»8  Wlgram,  148. 

2  O'Hara's  WIgrRm,  \A\  144  ;  Roynolds  v.  Wholan,  Ifl  Lnw  J.  Ch. 
434;  Crocker  v.  Crocker,  II  Piok.  257;  I^nmb  v.  Lamb,  II  Pick.  875; 
Atkinson  v.  Cummins,  0  How.  (S.  C.)  4?.):  Clough  f.  Bowmun,  15 
H^.  H.  504;  Smith  v.  Bell,  6  Peters,  75,  Marsliall,  i\  J.;  Wooster  t>. 
Butler,  13  Conn.  317 ;  Baldwin  v.  Carter,  17  Conn.  201  ;  42  Am.  Dec. 
735;  Brown  v.  Slater,  16  Conn.  192;  41  Am.  Deo,  136;  Marshall's  Ap« 
peal,  2  Barr.  388;  Stoner's  Appeal,  2  Barr.  42^;  45  Am.  Dec.  608; 
Great  Northern  Railway  Co.  r.  Harrison,  16  Jur.  5*<5 ;  Balnbridge  t\ 
Wade,  20  Law  J.  N.  S.  Q.  B.  7  ;  Miller  v.  Travers,  8  Bing.  244 ;  Doe  <L 
Gord  V,  Needs,  2  Mees.  <ft  W.  129. 

8  O'Hara's  Wlgram,  149 ;  Watklns  v.  Flora,  8  Ired.  374. 

4  O'Hara's  Wigram,  153. 

5  Tllton  V.  American  Bible  Soc.  60  N.  H.  377;  49  Am.  Rep.  S?l, 
S.  P.,  Hlnkley  v  Thatcher,  i:»  Mass.  477 ;  62  Am.  Rep.  71 ) ;  In  re  En- 
sign, 3  Demarest,  516 ;  Leonard  v,  Davenport,  6S  How.  Pr.  384.  So  It 
maybe  shown  what  were  the  testator's  relations  to  an  institution 
claiming  to  be  benefited  by  the  bequest:  Domestic  Missionary  Soc, 
Appeal,  30  Pa.  St.  425.  So  the  testator's  declarations  were  admissible 
to  show  what  district  was  intended  in  a  bequest  to  the  children  of 
"  G.  8.  District,"  there  beiug  none  such :  Oass  t;.  Ross,  3  Sneed,  211. 

e  WIgrara,  Prop.  V. 
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§  861.  Of  words  lensible  with  reference  to  oKtraaeoiis  dr- 
onmitaaces.  —  *^  Where  there  is  nothing  in  the  context 
of  a  will  from  which  it  is  apparent  that  a  testator  has 
used  the  words  in  which  he  has  expressed  himself  in 
any  other  than  their  strict  and  primary  sense,  and 
where  his  words  so  interpreted  are  aensibJe  with  refer^ 
ence  to  extrinsic  circumstances^  it  is  an  inflexible  rule  of 
construction  that  the  words  of  the  will  shall  be  inter- 
preted in  their  strict  and  primary  sense,  and  in  no  other, 
although  they  may  be  capable  of  some  popular  or 
secondary  interpretation,  and  although  the  most  con- 
clusive evidence  of  intention  to  use  them  in  such  popu- 
lar or  secondary  sense  be  tendered."  *  Thus  the  word 
"child"  maybe  construed  to  refer  to  illegitimate  off- 
spring, where  there  is  and  caii  be  no  legitimate  child 
to  answer  the  description,  and  the  proper  meaning  of 
the  word  is  in  such  a  case  absolutely  excluded.'  But 
if  no  such  absolute  necessity  exists,  no  evidence  of  the 
intention  of  the  testator  can  be  admitted  to  give  the 
word  a  meaning  other  than  its  strict  and  proper  Inter- 
pretation will  warrant.*  Where  a  devise  was  made  to 
the  testator's  nephew  A,  and  he  had  two  of  that  name, 
one  legitimate  and  the  other  iUegitimato,  evidence  ooold 
not  be  heard  to  apply  the  gift  tp  the  latter,*  If  a  testa- 
tor make  a  bequest  to  a  legatee  by  name,  and  there  be 
no  person  of  that  name,  the  words  of  the  will  are  not 
"sensible  with  reference  to  extrinsic  circumstances," 
and  evidence  is  admissible  to  show  whom  the  testator 
intended.  In  such  a  case  a  legacy  to  Grertrude  Yardley 
was  held  to  have  been  intended  for  Catherine  Earnloy.* 
And  the  same  is  true  where  the  testator  possesses  no 
property  answering  to  the  description  of  the  subject  of 
bequest.* 

1  Wljsrram,  Prop.  II. ;  Clark  r.  Clark,  2  Tipft,  723  ;  BIM  t».  Luckte,  8 
Hare,  dOl  ;  Brown  v.  Baltonstall,  8  Met.  42J,  where  It  was  80iight  to 
Bhuw  that  a  devise  of  a  hou.se  "  now  occupied  by  mc,'*  Included  oUter 
property  occupied  hy  a  tenant. 
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2   See  I  280,  suprcu 

8  Owen  V.  Bryant,  2  De  Qex,  M.  A  Q.  703 :  Swain  v.  Kennerley,  1 
Ves.  (ft  B.  46(9 ;  Wilkinson  v.  Adam,  1  Ves.  &  B.  422 ;  Godfrey  v.  Davis, 
6  Ves.  43 ;  Cartwrlght  v.  Vawdry,  5  Ves.  630. 

4  Appel  t\  Byers,  98  Pa.  St  479.  See,  also,  Sherman  t'.  Angrel,  1 
Ball.  351 ;  23  AnL  Dec.  166;  Weatherland  v.  Hewell,  9  Humph.  2^; 
Ellis  I'.  Houston,  10  Ch.  Dlv.  236 ;  Brower  v.  Bowers,  1  Abb.  N.  V.  App. 
214 ;  Doe  v.  Taylor,  1  Allen  N.  B.  144 ;  In  re  Cahn,  3  Redf.  31. 

5  Beaumont  v.  Fell,  2  P.  Wms.  140l  See,  also,  cases  cited  infra, 
i  833. 

6  See  tnfra,  {  354. 

2  852.  Of  words  insensible  with  reference  to  extraneons 
circumstances.  —  "Where  there  is  nothmg  in  the  con- 
text of  a  will  from  which  it  is  apparent  that  a  testator 
has  used  the  words  in  which  he  has  expressed  himself 
in  any  other  than  their  strict  and  primary  sense,  but 
his  words  so  interpreted  are  insensible  with  reference  to 
extrinsic  circumstances,  a  court  of  law  may  loolt  into  the 
extrinsic  circumstances  of  tlie  case  to  see  whether  the 
meaning  of  the  words  be  sensible  in  any  popular  or 
secondary  sense,  of  which  with  reference  to  these  circum- 
stances they  are  capable."^  Such  insensibility  "with 
reference  to  extrinsic  circumstances,"  frequently  arises 
bv  reason  of  misnomer  of  the  devisee ;  *  or  where  the 
devisee  is  correctly  designated  by  name,  but  errone- 
ously described ; '  or  where  the  description  is  right, 
but  there  is  a  mistake  in  the  name ;  *  or  by  reason  of  a 
misdescription  of  the  thing  bequeathed.*  In  all  such 
cases,  however,  the  evidence  allowed  is  not  directly  as 
to  the  intention  of  tlie  testator,  but  as  to  the  state  of 
facts  by  which  he  was  surrounded,*  and  which  were 
probably  in  his  mind  when  he  made  the  will.'  **  Wliere 
the  words  of  a  will,  aided  by  evidence  of  the  material 
facts  of  the  case,  are  insufficient  to  determine  the  testa- 
tor's meaning,  no  evidence  will  be  admissible  to  prove 
what  the  testator  intended,  and  the  will  (except  in  cer- 
tain special  cases*)  will  be  void  for  uncertainty."*  Yet 
a  false  description  either  of  the  person  or  thing  does 
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not  destroy  the  bequest,  provided  enough  remains,  after 
striking  out  the  erroneous  words,  to  show  with  reason-, 
able  certainty  what  was  intended  J® 

1  WIgram,  Prop.  III.  and  cbsos  cited  infra.  Of.  Pell  v.  Ball, 
Spear,  48 ;  Cal.  Civ.  Code  (1876),  {  ftiis. 

2  Maund  v,  McPhall,  10  Leigh,  193 ;  Hocklnsmith  v.  Sinsher,  26 
Mo.  237;  Lanning  v.  Sisters  of  St.  Francis.  35  N.  J.  Eq.  392  :  Hart  v. 
Marks,  4  Bradf.  161 ;  Ex  parte  Hornby,  2  Rradf.  420 ;  Connolly  v. 
P.irdon,  1  Paige,  291;  19  Am.  Dec.  4.T3;  Smith  v.  Smith,  I  Edw.  Ch. 
180 ;  Cresson's  Appeal,  30  Pa.  St.  437.  Cf.  Domestic  Missionary  See 
Appeal,  ao  Pa.  St.  423. 

8  Thomas  v.  Thomas,  6  Term  Rep.  671 ;  HIscocks  v.  HIscocks,  5 
Mees.  A  W.  333, 367  ;  Newbolt  v.  Pryce,  14  Sim.  8M ;  Doe  v.  Roast,  12 
Jur.  90. 

4  Trustees  v.  Peaslee,  15  N.  H.  317 ;  Baylis  v.  AtVy-Qen.  2  Atk. 
239 ;  Abbot  v.  Mossie,  8  Ves.  148 ;  Doe  d.  Oxenden  v.  Chichester,  4 
Dow,  65,  93 ;  Dorset  v.  Hawarden,  3  Curt  80 ;  Doe  v.  Hubbard,  15 
Q.  B.  248,  per  Lord  Campbell ;  Beaumont  v.  Fell,  2  P.  Wms.  141 ;  Lee 
V.  Palo,  4  Hare,  251. 

5  Decker  v.  Decker,  121  111.  341 ;  Whitney  v  Robinson  (Wis. 
1887),  10  N.  W.  Rep.  512;  Blair  v.  Bruns  (Colo.  1887),  8  Pacif.  Rep. 
669;  Armijo  v.  New  Mexico  Town  Company  (N.  M.  1887),  5  Padx. 
Rep.  709;  Peters  v.  Peters,  60  How.  Pr.  422;  Hanner  t;.  Moulton  2S 
Fed.  Rep.  5 ;  Barnes  r.  Simins,  5  Ired.  Eq.  392 ;  Miller  v.  Travers.  8 
fiing.  244. 

6  Fairfield  v.  Lawson,  60  Conn.  501 ;  S.  C.  4  Am.  Prob.  Rep.  36, 39 ; 
Holmes  v.  Holmen,  36  Vt.  525 ;  Oriscom  v.  Evens,  40  N.  J.  L.  402 ;  8.  C. 
1  Am.  Prob.  Rep.  130.    Cf.  Cal.  Civ.  Code  (1876),  {  6318. 

7  Wotton  V.  Redd,  12  Gratt.  J96. 

8  Jn/m,?  355. 

9  WIgram,  Prop.  VI. 

10.  Moreland  v.  Brady,  8  Or.  303 ;  S.  C.  1  Am.  Prob*  Rep.  441. 445; 
Roman  Catholic  Orphan  Asylum  v.  Emmons,  3  Bradf.  144;  Jackson 
V.  Sill,  11  Johns.  201, 218  ;  6  Am.  Dec.  363. 

J  868.  Theiame  inbjeot  continued — Illastratlons — Per- 
sons.— Wiiere  the  testator,  meaning  to  appoint  as  exec- 
utor the  chief  officer  of  his  lodpje,  inaccurately  described 
him,  evidence  was  allowed  to  show  whom  he  intended.* 
In  another  case  a  testator  made  bequests  to  each  of  his 
namesakes,  one  of  wliom  iie  described  as  **  Samuel  6., 
son  of  Captain  John  F.  Slaughter.**  As  it  appeared 
that  there  was  no  such  person,  evidence  was  allowed  to 
show  that  the  bequest  was  intended  for  "Samuel  G., 
son  of  Captain  John  F.  Hawkins."  ^  Again,  a  testator 
bequeathed  a  legacy  to  his  **  nephew  Robert^"  the  soa 
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of  his  brother  Joseph.  He  having  two  nephews  by 
the  name  of  Robert,  one  the  son  of  his  brother  John, 
the  other  of  his  brother  Thomas,  and  having  no  brother 
named  Joseph,  it  was  allowed  to  be  shown  that  the 
testator  was  intimately  acquainted  with  one  nephew, 
and  a  stranger  to  the  other."  Under  a  bequest  to  my 
nephews,  Harmon  Baldwin  and  Joseph  Baldwin,  it 
appearing  that  there  were  no  persons  so  named  and 
related  to  the  testator,  evidence  was  admitted  that  he 
did  have  nephews  named  Samuel  Harbourne  Baldwin 
and  Josiah  M.  Baldwin,  commonly  known  as  Har- 
bourne and  Josie.^  If  two  parties,  neither  of  whom 
bears  the  name  by  which  the  legatee  is  indicated  in  the 
will,  lay  claim  to  the  bequest,  and  it  remains  uncertain, 
after  a  consideration  of  the  language  of  the  whole  in- 
strument, which  of  them  was  intended  by  the  testator, 
or  whether  either  of  them  was  the  object  of  his  bounty, 
parol  evidence  is  admissible  as  to  all  the  facts  and  cir- 
cumstances.^ If  the  evidence  be  inadequate  to  solve 
the  doubt  in  regard  to  two  persons  related  to  the  tes- 
tator, the  presumption  is  in  favor  of  the  nearer  of  kin/ 

1  Colette's  Estate,  Myrlck*s  Prob.  118. 

2  Hawkins  v.  Garland,  76  Va.  149 ;  44  Am.  Bep.  158. 

8  Careless  v.  Careless,  1  Mer.  884 ;  S.  C.  19  Yes.  601.  Cf.  Morgan  u 
Morgan,  1  Cromp.  A  M.  235. 

4  Taylor  v.  Tolen,  88  N.  J.  Bq.  9L 

5  Washington  A  Lee  University's  Appeal,  111  Pa.  St.  572. 
•  6   Gallup  V.  Wright,  61  How.  Pr.  288L 

§  854.  The  same  inlijject  oontlnned — IlliiBtratloxis — 
Things. — Where  a  testatrix  devised  certain  lots  **on 
the  southerly  side  of  49th  Street  near  8th  Avenue,"  and 
it  appeared  that  she  was  the  owner  only  of  certain  lots 
on  the  southerly  side  of  149th  Street  near  8th  Avenae, 
evidence  was  admitted  to  show  that  persons  living  above 
100th  Street  drop  the  '*  hundred,'*  and  designate  the 
streets  by  the  remaining  figures ;  and  it  was  held  that 
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the  devisees  took  the  lots  so  misdescribed.^  In  a  lead- 
ing case,  the  will  devised  all  the  testator's  real  estate  ia 
the  county  of  Limerick  and  city  of  Limerick.  The 
testator  had  no  estates  in  the  county  of  Limerick,  and 
only  a  small  estate  in  the  city,  which  was  inadequate  to 
meet  the  charges  in  the  will,  but  did  possess  consider- 
able estates  in  the  county  of  Clare  not  mentioned  in  the 
will.  Parol  evidence  was  not  admitted  to  show  that  the 
estates  in  Clare  were  intended,  and  that  the  mistake  was 
occasioned  by  a  conveyancer  to  whom  the  draught  M'as 
submitted  for  revision.'  Where  a  testator  bequeathed 
a  negro  slave,  designating  him  as  "Aaron,"  and  he 
owned  none  by  that  name,  it  was  inadmissible  to  show- 
that  he  intended  a  slave  by  the  name  of  Lamon.* 
Under  a  devise  of  land  described  as  "lying  I  believe  in 
E.  County,"  it  appearing  that  the  testator  owned  no 
land  in  the  designated  place,  but  did  own  a  chattel 
interest  in  land  there  situated,  it  was  held  that  evidence 
could  not  be  introduced  to  apply  the  devise  to  the  per- 
sonaltv,*  It  was  not  allowed  to  be  shown  that  a  de- 
vise  of  the  "  northeast  quarter  of  the  southwest  quarter," 
was  written  by  mistake  for  the  "  northeast  quarter  of 
the  southeast  quarter,"  although  it  appeared  that  the 
testator  had  no  land  answering  the  description  in  the  will, 
nor  any  other  land  than  that  answering  the  latter  de- 
scription, and  that  he  had  borrowed  money  from  the 
devisee  to  purchase  the  same,  agreeing  to  devise  it  to 
her  and  to  her  children.^  It  was  said  in  this  case  that 
the  doctrine  in  regard  to  mistakes  in  wills  is,  that  courts 
of  equity  have  jurisdiction  to  correct  them  when  they 
are  apparent  upon  the  face  of  the  will,  anU  are  such  as 
may  be  made  out  by  a  proper  construction  of  its  ternas  ; 
but  "to  undertake  to  correct  mistakes  upon  extrinsic 
evidence  would  be  to  supply  the  place  of  written  in- 
struments with  verbal  instruments,  and  would  often 
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result  in  the  courts  making  the  will  instead  of  the  testa- 
tor." ^  It  is  submitted  to  the  learned  reader  that  the 
court  erred  in  the  foregoing  decision  in  leaving  out  of 
consideration  the  fact  that  the  testator  was  possessed  of 
no  lands  answering  to  the  erroneous  description.  In 
an  almost  identical  case  it  has  been  said :  **The  testator 
could  not  liave  intended  to  devise  lots  to  which  he  never 
iiad  any  title,  but  must  have  intended  to  devise  those 
which  did  belong  to  him."^  "This  is  the  very  kind  of 
case  to  which  the  maxim  faUa  dewonatratio  non  nocet 
applies."  8  In  a  similar  case  a  testator  devised  a  parcel 
of  land,  describing  it  as  "lot  numbered  G  in  square  403. 
It  was  shown  in  evidence  that  the  testator  did  not  own 
said  lot,  but  that  he  did  own  one  numbered  8  in  square 
406 ;  and  it  was  held  by  a  majority  of  the  court  that  this 
was  a  case  admitting  parol  evidenoe  to  apply  the  devise 
to  the  latter  lot." 

1  Peters  v.  Peters,  00  How.  Pr.  422. 

2  Miller  v,  Travers,  8  Elng.  244. 

8    bames  v.  Slmms,  5  Ired.  Eq^  392. 

4   Hanner  v.  Moulton,  23  Fed.  Rep.  5, 

6  Judy  V.  Gilbert,  77  Ind.  96 ;  40  Am.  Rep.  280 ;  S.  C.  2  Am.  Prab. 
Bep.  39. 

6  Judy  V.  Gilbert,  77  Ind.  90 ;  S.  C.  2  Am.  Prob.  Bep.  39, 41 ;  cltingr, 
McAllister  v,  Butterfleld,  81  Ind.  25;  Grimes  v.  Harmon,  85  Ind.  198; 
Jackson  v.  Payne,  2  Met.  (Ky.)  667 ;  Bunnell  v.  Bunnell,  78  Ind.  163 ; 
Bishop  V.  Morgan.  82  111.  351;  Kurtz  v.  Hlbner,  55  111.  614;  Fitz- 
patricK  V.  Fltzpatrlck,  38  Iowa,  674 ;  Reynolds  t\  Robinson,  82  N.  Y. 
103  ;  Griscom  v.  Evens,  40  N.  J.  L.  402 ;  8.  C.  1  Am.  Prob.  Rep.  130. 
Bee,  also,  Funk  v.  Davis,  103  Ind.  281. 

7  Moreland  v.  Brady,  8  Or.  303 ;  S.  C.  1  Am.  Prob.  Rep.  441, 448. 

8  Moreland  v,  Brady,  8  Or.  303,  supra,  citing,  Allen  v.  Lyor»8,  2 
Wash.  C.  C.  475 ;  Wlnkley  v.  Kalne,  82  N.  H.  2B3  ;  Myers  i».  Rinrrrs,  20 
Mo.  2:i9;  The  Domestic  etc,  Soc.  Appeal,  30  Pa.  St.  425;  Button  y. 
American  Tract  Soc.  23  Vt  336. 

f>  Patch  V.  White,  117  TJ.  8.  210,  Woods,  Matthews,  Gray,  and 
Blatchford,  dissenting ;  reversing,  S.  C.  1  Mackey  (D.  C.)  4Gi.  S.  P., 
Decker  v.  Decker,  121  111.  341 

J  855.  Of  latent  ambiguities — Direct  evidence  of  inten- 
tion admissibb.  —  "Notwithstanding  the  rulo  of  law, 
which  makes  a  will  void  for  uncertainty,  where  the 
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words  aided  by  evidence  of  the  material  facts  of  the 
ease  are  insufficient  to  determine  the  testator's  mean- 
ing, courts  of  law,  in  certain  special  cases,  admit  extrin- 
sic evidence  of  intention  to  malvo  certain  the  person  or 
ihiytg  intended,  where  the  description  in  the  will  is  in- 
sulDeient  for  the  purxx>se.    These  cases  may  be  thus 
defined :  Where  the  object  of  a  testator's  bounty,  or  the 
subject  of  disposition  (i,  e.,  the  person  or  thi7ig  intended), 
is  described  in  terms  which  are  applicable  to  more  than 
one  person  or  thing,  evidence  is  admissible  to   prove 
which  of  tlie  persons  or  things  so  described  Ti*as  in- 
tended by  the  testator."  *    For  as  a  latent  ambiguity  is 
disclosed  only  by  the  introduction  of  extrinsic  evidence, 
such  furtlier  evidence  may  also  bo  adduced  to  remove 
it.'    In  HIscocks  v.  Hiscocks,'  a  leatiing  case  in  pointy 
it  was  said :  '*  There  is  but  one  case  in  which  it  apvieara 
to  us  that  this  sort  of  evidence  of  intention  can  properly 
be  admitted,  and  that  is  where  the  meaning  of  the  tes- 
tator's words  is  neither  ambiguous  nor  obscure,  and 
where  the  devise  is  on  the  face  of  it  perfect  and"intel> 
llgible ;  but  from  some  of  the  circumstances  admitted  in 
proof,  an  ambiguity  arises  as  to  which  of  two  or  more 
tilings,  or  which  of  the  two  or  more  persons,  each 
answering  to  the  words  in  the  will,  tiie  testator  intended 
to  express."    **It  must  be  admitted,  however,"  it  waa 
said  in  the  same  case,  'Hhat  there  are  decided  oases 
wliich  are  not  to  be  reconciled  with  this  distinction  in  a 
manner  altogether  satisfactory."*    But  parol  evidenoe 
is  not  admissible  to  show,  where  the  description  im- 
perfectly applies  to  one  person,  and  more  perfectly  to 
another,  that  the  former  was  intended ;  for  this  is  not 
a  case  of  strict  equivocation.    If  .the  description  be  not 
equally  applicable  to  both  of  two  objects  or  subjects,  the 
decision  must  depend  upon  tlie  preponderance  in  favor 
of  one,  as  a  matter  of  coTistraction  and  not  of  evidetnee^^ 
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1  Wlgram,  Prop.  VII.;  Hearn  v.  Bom,  4  Har.  (Del.)  46 :  "Whllden 
V.  Whllden,  RUey  Ch.  203 ;  Myers  v.  Eddy,  47  Barb.  263 ;  Banner  v. 
Storm,  1  Sand.  ?67 ;  WeUs  v.  Wells,  37  Vt.  483 :  Best  v.  Hammond,  55 
Pa.  St  409 ;  BiUingslea  v.  Moore,  14  Ga.  870 ;  Mitchell  v.  Mitchell,  6 
Md.  224  ;  Holton  v.  White.  23  N.  J.  L.  890 ;  Brown  v.  Brown,  4J  N.  H, 
17 ;  Wfnkile  v,  Karnie.  32  N.  H.  208 ;  Trustees  v.  PeasleeM5  N.  H.  317; 
Kincaid  V,  Lowe,  Phill.  Eq.  41;  Lowe  v.  Carter.  2  Jones  Eq.  41 ;  Reno 
V.  Davis,  4  Hen.  A  M.  283 ;  Allen  v.  Lyons,  2  Wash.  475 ;  Ward  v. 
Epsy,  6  Humph.  447;  Storer  v.  Freeman, 6  Mass.  4.36;  4  Am.  Dec 
155 ;  Waterman  v.  Johnson,  13  Pick.  261 ;  Parks  v.  Oen.  Int.  Assur. 
Co.  5  Pick.  34;  Colt  V.  Starkweather,  8  Conn.  28.');  Storer  v.  Elliot 
Fire  Ins.  Co.  45  Me.  175 ;  Reamer  v.  Nesmith,  34  CaL  6^24 ;  Garwood  v. 
Garwood,  29  Cal.  514:  Blake  v.  Doherty,  6  Wheat.  859;  2Starkle  on 
Evidence.  558-561;  Holding  v.  Elliott,  5  Hen.  <ft  M.  117;  Miller  v, 
Travers,  8  Bing.  244 ;  Hodtres  v.  Horsfall,  1  Buss.  A  M.  116 ;  Dillon  v. 
Harris,  4 Bllffh  N.  S.  843;  836 ;  Jones  r.  Newman,  1  Bladk.  W.  60 ;  Doe 
V.  Benyon,  Law  R.  4  Pro.  <&  D.  193 ;  Doe  v.  Allen,  Law  R.  4  Pro.  &  D. 
220 ;  Biundell  v,  Gladstone,  1  PhilL  Ch.  279,288  :  Hampshire  v.  Pelrce, 
2  Ve8.216. 

2  Gilmer  v  Stone,  120  U.  S.  586 ,  8.  C.  6  Am.  Prob.  Rep  68.  71  ; 
Patch  V,  White,  117  U.  8.  210,  217 ;  Webster  v.  Morris  (Wis.  1887, 

3  S  Mees.  &  W.  863,  per  Lord  Ablnflrer. 

4  Citing  Doe  v.  Huthwaite,  8  Barn.  A  Aid.  632 ;  Bradshaw  v.  Brad* 
Shaw,  2  Younge  <ft  C  72. 

5  1  Redfield  on  Wills.  566 ;  WIgram,  Prop.  II. ;  Horwood  v,  Grif- 
fith, 4  De  Gex,  M.  4^  G.  708 ;  Doe  v.  Htscocks,  5  Mees.  <%  W.  SG3 ;  Dela- 
mare  v.  Robello,  1  Ves.  Jr.  412.    Qf.  Morse  v.  Stearns,  131  Mass.  389. 

§  856.  Of  latent  ambiguities— Declarations  of  testator 
admissiUe.  —  In  the  case  discussed  above,  where  the 
language  of  the  will  is  equally  applicable  to  each  of  two 
or  more  persons  or  things,  it  is  not  only  permissible  to 
introduce  evidence  directly  as  to  the  intention  of  the 
testator,  based  upon  the  circumstances  of  the  case,  but 
evidence  of  the  testator's  own  declarations  may  be  ad- 
duced to  show  which  person  or  thing  he  intended.^  In 
such  an  event,  parol  evidence  of  what  the  testator  said 
may  be  adduced  to  show  which  of  them  he  intended, 
but  such  evidence  will  not  be  allowed  to  show  that  he 
meant  some  other  thing  or  i>erson  different  from  either 
of  those  described  in  the  will.*  In  Lord  Cheney's 
Case,'  the  testator  had  two  sons  named  John,  the  elder 
of  whom  had  been  long  absent,  and  the  younger  was 
allowed  to  introduce  evidence  to  show  that  the  testator 
supposed  the  elder  to  be  dead,  and  that  at  the  time  of 
making  the  will  he  named  the  younger.^ 
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1  Bamet  v.  Bamet,  80  N.  J.  Eq.  595 ;  S.  C.  1  Am.  Prob,  Rep.  639; 
Grlscom  v.  Evens,  41  N.  J.  li.  402, 407 ;  Lovejoy  v.  Lovett,  124  Mass. 
270 ;  Hoar  v.  Goulding,  116  Mass.  132 ;  Chester  Emery  Co.  v.  Lucas, 
112  Mass.  424;  Pntnam  v.  Bond,  100  Mass.  58;  Moseley  v.  Martin,  37 
Ala.  216 ;  Hall  t'.  Davis.  36  N.  H.  569 ;  Morgan  v.  Burrows,  45  Wis.  211 ; 
Ganson  v.  Madlgan,  15  Wis.  144 ;  Turner  v.  Hollowell  Sjxvlngs  Inst  78 
Me.  6'?7;  Cotton  v.  Bmithwl^^k,  66  Me.  3fiO;  In  re  Wolverton,7  Ch. 
Dlv.  137.    Of.  HIscocks  v.  Illscocks,  5  Mees.  &  W.  378. 

2  Burnet  v.  Burnet,  30  N.  J.  Eq.  595  ;S.  a  1  Am.  Prob.  Bep.  S3B, 

642  ;  Griscom  v.  Evens,  41  N.  J.  L.  402, 407. 

8    5  Coke,  G8  6. 

4    See,  also.  Tones  v.  Kewman,  1  Black.  W.  60. 

i  357.  Contemporaneous  daclarationB  of  testator  inad- 
missijlo.  —  Although  there  are  cases  which  seem  to  inti- 
mate that  declarations  of  the  testator,  in  cases  of  latent 
ambiguity,  can  only  be  received  if  made  contemporane- 
ously with  the  execution  of  the  will,^  there  are  others 
that  deny  the  soundness  of  any  such  distinction.*  The 
distinction  "  seems  to  have  gone  upon  the  very  natural 
misapprehension  that  such  declarations  are  admissible 
solely  as  part  of  the  res  gesioe.  But  the  real  inquiry  in 
such  cases  is,  how  the  testator  was  accustomed  to  use 
the  terms  found  in  his  will,  how  he  particularly  under- 
stood them  ;"8  and  not  how,  upon  the  particular  occa- 
sion of  making  the  will,  he  may  have  used  them. 
Accordingly  it  is  said  that  declarations  of  a  testator  at 
the  time  of  making  his  will,  explaining  its  terms,  are 
inadmissible ;  but  if  made  before  or  after  the  execu- 
tion, evidence  of  them  may  be  received.*  Evidence  of 
subsequent  declarations  has  been  admitted  to  show  that 
the  testator  believed  the  contents  of  a  will  to  be  differ- 
ent from  what  they  were.* 

1  Colvln  V.  Frazer,  2  Hagg.  Ecc.  345 ;  Scott  v.  Rhodes,  1  Phllllm. 
17;  Lorleux  v.  Keller,  5  Iowa,  iy6;  68  Am.  Doc.  6;:6;  Converse  v. 
Wales,  4  Allen,  612.    Ccmtrat  Wotton  v.  Redd,  12  Gratt.  133. 

2  1  Redfleld  on  Wills,  560,  561,  citing.  Doe  t>.  Allen,  12  Ad.  A  ^ 
451,  where  the  declarations  were  made  some  months  after  the  exe- 
cution of  the  will. 

3  1  Redfleld  on  Wills,  562. 

4  Ryerss  v.  WTieeler,  22  Wend.  148. 

5  Reel  v.  Reel,  1  Hawks,  248. 
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{  858.  Of  patent  ambiguities.— Parol  evidence  being 
admissible  only  in  cases  of  latent  ambiguity,  cannot  be 
admitted  to  supply  omissions  or  defects  in  the  instru- 
ment.i  Where  a  testator  directed  his  executors  to  sell 
'*  the  following  described  land/*  but  omitted  to  insert 
the  description,  evidence  was  refused  to  supply  the 
omission.'  So,  also,  evidence  cannot  be  adduced  to 
show  what  a  testator  intended  by  the  use  of  an  et  cetera, 
written  '<<fec.,''  the  ambiguity  being  patent  upon  the 
face  of  the  will.' 

1  Taylor  v.  IhCarts,  90  N.  C.  619 ;  Abercromble  v,  Abercrombie,  27 
Ala.  488 ;  Webb  v.  Webb,  7  Mon.  626 ;  Rosborotigh  v.  Hemphill, 5  Rich. 
£q.  85 ;  Starves  v.  CargiU,  1  Sand.  Ch.  818 ;  Jackson  v.  Sill,  11  Johns, 
aoi;  6  Am.  Dec  963. 

2  Crooks  v.Whitford,  47  Mich.  283. 
8  Taylor  V.  Maris,  90  N.  C.  619. 

i  359.  Of  evidence  of  intent  to  rebut  legal  presnmptioni. 
— Legal  presumptions  are  deemed  to  be  in  the  nature  of 
latent  ambiguities,  so  far  as  to  admit  of  parol  proof  of 
facts  to  rebut  or  strengthen  them.  For  exfunple,  parol 
evidence  may  be  received  to  rebut  the  presumption 
making  inoperative  one  of  two  similar  legacies;^  to 
rebut  a  resulting  trust ; '  to  show  that  a  legacy  making 
no  allusion  to  a  deed  was  intended  as  a  substitute 
therefor,  the  testator  believing  it  to  have  been  void.* 
So  where  a  presumption  arises  by  statute  that  the  omis- 
sion from  its  parent's  will  of  a  child  is  unintentional, 
evidence  is  admissible  to  show  the  testator's  intention.' 
Parol  evidence  is  likewise  admissible  to  show  an  appor- 
tionment to  be  an  ademption  of  a  legacy .i^  Although 
evidence  of  the  circumstances  in  view  of  which  the  will 
was  made  is  admissible  to  show  the  testator's  intent, 
yet  general  rules  of  construction  are  not  to  be  set  aside 
upon  extrinsic  evidence,  unless  it  proves  that  their  ap- 
plication will  defeat  the  intention  of  the  testator.^ 

1    Harst  V.  Beach,  5  Madd.  860,  per  Sir  J.  Leach,  V.  0. ;  Gresley  on 
JCvidence,  2ia 

Bbach  Wills.— 48. 


I  809.  ADMISSIBILITT  OF  ITVIDBNCX:.  566 

2   McCore  V.  Evans,  29  Beav.  422. 

8  Webley  «.  Langntaff,  8  Deaatia.  Eq.  804. 

4  Convene  V.  Wales,  4  Allen,  612. 

5  May  V.  May,  28  Ala.  141 ;  Nolan  «.  Bolton,  25  Ga.  8S2 ;  Rogers  v. 
French,  19  Oa.  816;  Ellison  v.  Cookson,  1  Vea.  Jr.  100;  Clinton  v. 
Hooper,  1  Ves.  Jr.  178. 

6  Ebertsv.  Ebert8,42Mlch.404. 
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[The  references  are  to  paf  es.] 

Abatement,  for  benefit  of  posthnmons  child,  p.  118. 

in  favor  of  child  not  mentioned  in  will,  239. 

for  payment  of  debts  and  legadeB,  see  Ohabgxs  ;  Legacieb. 
Aeceleratum.  of  ulterior  limitation  bviulare  of  anterior,  826, 

n,  10,  ^828. 
Aeeident  and  miitake.   Bee  Unosbtaihtt. 

of  draughtsman,  26. 

inadyertent  destruction  of  will,  126, 127. 

destruction  of  wrong  paper,  128. 

reyocation  in  yiew  of  new  disposition  which  fails,  1S2. 
of  reviving  prior  will,  132. 
of  alteration  in  one  particular,  183. 

revocation  induced  by  mistake  of  fact,  134. 

the  rights  of  children  not  mentioned  in  will,  287-289. 

error  m  describing  specific  legacy,  264. 

misnomer,  657. 

erroneous  description,  631,  582. 

evidence  in  cases  of,  667-561. 

recitals  of  non^existing  facts,  687,  588. 

assignments  of  reasons  unfoundeid  in  fact,  688. 
AoenmnlationB,  the  rule  againat,  at  common  law,  244. 

statute  of  89  &  40  George  III.,  245. 

similar  statutes  in  a  few  States,  245,  246. 

effect  is  to  make  a  present  gift  to  the  beneficiaries,  246. 

exception  in  favor  of  charitable  uses,  247. 
Aeknowled^ent,  of  the  will  and  of  testator's  signature,  dis- 
tiuguishedi  see  Ezbcution. 

by  attesting  witness  in  lieu  of  signing  in  presence  of  testa- 
tor, see  AlTESTATION. 

Act  of  Ood,  prevention  of  execution  by,  6,  84,  86. 

Action,  rights  of,  may  be  devised,  219. 

Ademption,  admissibility  of   evidence   of  intent,  665.    Bee 

LtEOACIEfl. 

Administrator,  cum  testamento  annexo,  2. 
effect  of  debtor  of  testator  becoming,  648. 


570  INDEX. 

Advanoement,  definition,  p.  277. 

the  presumption  against  double  portions,  277,  278. 

exceptions  thereto,  281-283. 
distinction  between  popular  and  legal  meaning  of  the  word, 

278. 
Talue  of,  date  of  compuiaiioii,  i^8,  279. 
interest  upon,  279. 
the  Georgia  and  Maryland  rule,  279. 
persons  in  loco  parentis,  280« 

exceptions  to  presumption  against  double  portions,  281. 
evidence,  284-286. 
Adverse  interests,  devisable,  219. 

After-acquited  realty,  oommon-kMv*  rule  ctmceming  deriA 
of,  148, 149. 
modem  statutes  eonceming,  160^163. 
constmction  of  modem  statntes,  168. 
Age.    See  ImrAirrs;  Senilitt. 
Acreement.  to  make  a  wiU,  see  BEVocATKnr. 
Auemi,  abintr  to  make  valid  will,  171, 

whether  they  may  take  under  a  devise,  223,  228« 
Alienation,  by  testator,  see  REvooAnoir. 

restraints  upon,  see  Conditionajl  Devibibs  and  Lsoaozbb. 
Alteration  of  estate,  effect  to  revoke  will,  120-124. 
Alteration  of  will,  covenant  not  to  idier  will,  99. 
,  revocation  by,  120, 121. 

I  Ambiguity,  latent,  661. 

direct  evidence  to  esplftiH,  661,  662. 
declarations  of  testator  to  explain,  568,  564. 
patent,  565. 
Animus  attestandi,  77. 

Animni  revocandi,  insane  testator  cannot  revoke,  12S. 
I  not  sufficient  wittiout  some  act,  125. 

no  a6t  without,  eflbotnal.  to  revoke,  126. 
Animus  testandi,  11, 12, 178. 
!  Appointment,  power  of.    See  Poweb  ov  AXBomnnaxT, 

I  Assets,  marshaling  of.    See  Subbooatiok. 

Attestation,  65. 

general  view  of  the  statutes.  89,  40, 41* 
the  threefold  purpose  of,  66. 

primary  parpose  is  identification  of  the  instromenti  C^ 
formal  clause  of,  unnecessary,  65. 
presumption  as  to  recitals  in  clause  of,  66,  66. 
when  witnesses  fail  to  remember,  66'. 
die  or  leave  the  State^  66«. 
are  shown  to  be  fictitious,  66,  67. 
testify  to  contrary,  67. 
of  wills  executed  under  powers,  67. 
Ixmisiana  Code,  provisions  of,  69,  70. 
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AtUitatioxi —  Continued. 

Bignatares  of  the  witnesses,  p.  70. 
what  sufficient,  70,  71. 
sealing  not  equivalent  to  signing,  71. 
by  mark,  71. 
by  initials,  71. 

whether  they  may  be  written  by  another,  72,  73. 
whether  sufficient  for  witness  to  acknowledge  signa- 
ture previously  made,  73,  74. 
whether  witnesses  maj  si^n  before  the  testator,  74. 
acknowledgment  of  signature  not  made  in  presence  of  tes- 
tator, 73,  74, 
retracing  previous  signature,  78,  74. 
position  of  the  witnesses'  signatures,  75,  76,  77. 
animtjis  aitestandi  requisite  to  give  effect  to  signatures,  77. 
one  attestation  sufficient  for  will  in  sev^al  parts,  77. 
not  sufficient  for  will  and  codicil,  77. 
nor  for  two  codicils,  78. 

nor  when  intended  that  each  part  should  be  attested, 
78. 
on  separate  paper  attached  to  the  will,  48,  51. 
the  number  or  witnesses,  78,  79. 
request  of  testator  requisite,  79. 

need  not  be  in  express  words,  79, 
presence  of  the  testator  requisite,  80. 
conti'a  in  New  York,  82. 

what  constitutes  presence  of  testator,  80,  81,  82. 
bodily  presence  not  alone  sufficient,  80. 
presence  in  same  room  not  alone  sufficient,  80,  81. 
presence  in  same  room  not  always  requisite,  81. 
the  presence  of  blind  and  illiterate  testators,  83. 
whether  the  witnesses  should  sign  in  the  presence  of  each 
other,  83,  84. 
Autre  vie,  estate  pnr,  may  be  devised,  200. 
Bastards.    See  iLLEonniATE  Childben. 
Benevolent  purposes.    See  Charitable  Uses. 
Bequest.    See  Devise  ;  Legacy. 
definition  of,  2. 

applied  to  gifts  both  of  personalty  and  realty,  2,  8. 
Birth  of  issue,  effect  to  revoke  a  will,  see  Revocation. 
Blind  testator,  attestation  in  presence  of,  80,  81. 

knowledge  of  contents  of  instrument,  216. 
Burden  of  proof,  on  issue  of  fraud  and  undue  influence,  see 
Fbaud  and  Urdite  Influence. 
on    issue  of   testamentary  capacity,  see   Tbstaicentabt 
Capacity. 
Burning.    See  Bsyooation. 
Cancellation.    See  Revocation. 
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Capadty,  to  make  a  yalid  will,  see  Testamentabt  Capaoitt. 

to  revoke  a  will,  p.  125. 
Capita,  per.    See  Peb  CAprrA  and  Peb  Stibpes. 
Champerty  and  maintenance,  whether  rights  of  entry  and  of 

action  may  be  devised,  219. 
Changing  words,  528. 

Charges  for  payment  of  debts  and  legaeiei,  personal  estate 
primarily  liable,  434. 
income  primarily  liable,  484,  435. 
clear  intent  requisite  to  charge  realty,  435. 
presumption  from  inadequacy  of  perBonalty,  436,  487. 
from  direction  for  payment  of  debts,  437,  438. 
from  direction  to  executors  to  pay  debts  and  legacieSy 

439,440. 
from  blending  of  realty  with  personalty,  440,  441. 
from  blended  re«idnary  gift,  442. 
charges  upon  land  specifically  devised,  443. 
exoneration  of  personalty,  443. 
debts  secured  by  mortgage,  445. 

at  common-law  rule,  payable  out  of  general  personal 

estate,  445,  446. 
the  rule  subject  to  etpression  of  contrary  intent,  446. 
exceptions  to  the  rule,  447. 
modem  statiites  abolishing  the  rule,  4^ 
charges  upon  the  devisee,  449,  450. 
charges  upon  the  land,  450,  451. 
when  payment  should  be  made,  451. 
the  Statute  of  Limitations,  451. 
charges  follow  the  land,  452. 

whether  purchaser  must  look  to  application  of  pur- 
chase money,  452. 
subrogation  of  devisee  to  rights  of  creditors,  452. 
effect  of  lapse,  805. 
to  whom  lapsed  charges  accrue,  322. 
Charitable  uses,  validity  of,  dependent  upon  lex  loci^  163. 
devises  to  non-existing  corporations,  238. 
what  quantity  of  property  may  be  devised  to,  237.  241. 
devises  for,  void  without  legislative  sanction  in  Maryland* 

242. 
devises  for,  void  unless  executed  a  certain  time  before  death, 

241,  242. 
the  rule  against  perpetuities  and  accumulations,  242,  244. 

exceptions  to.  in  favor  of  charitable  uses.  247,  2^ 
nncertainty  does  not  defeat  bequest  to,  248,  250. 
erroneous  description,  248. 
oy  prea,  doctrine  of,  260-253. 

Judicial  and  ministerial  application  of,  distingnished, 

4001/. 
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Charitable  UMen— Continued, 

miniBterial  application  declined  by  American  oonrts, 
p.  250. 

example  of  judicial  application,  251. 

extent  of  the  doctrine  in  America,  252,  258. 
examples  of  vbieB  held  to  be  charitable,  256. 

ooiects  enumerated  by  48  Eliz.,  ch.  4,  256,  257. 

other  objects  not  enumerated  by  43  Eliz.,  ch.  4, 257-259. 
examples  of  uses  held  not  to  be  charitable,  261,  262. 
Children,  failure  to  mention  in  the  will,  237-239.     See  Bs- 
STBicnoNS  UPOK  Testamentabt  Powkb. 

admirigibility  of  evidence  of  intent,  565. 
after-bom,  unprovided  for  in  will,  221,  289,  240. 
posthumous,  uhproyided  for  in  will,  289,  240. 
neir  not  to  be  excluded  save  by  necessary  implication, 

537. 
devises  to,  as  a  class,  478. 

what  persons  included,  478,  479. 

when  illegitimate,  may  bo  included,  480-482. 
"now  living**^ includes  child  en  ventre,  ^2. 
duwes  in  action,  whether  devisable,  219. 

whether  included  in  legacy  of  *<  personal  property,"  469. 
Clais,  bequests  to  a,  as  affected  by  rule  agamst  perpetnitiei, 
244 
"heirs,"  who  included,  486-488. 

when  ascertained,  488,  489. 

excludes  husband  and  wife,  494. 
"next  of  kin,"  who  included,  490. 

when  ascertained,  491. 

excludes  husband  and  wife,  494. 
**  relations,"  who  included,  492. 

when  ascertained,  493. 

excludes  husband  and  wife,  494. 
"family,"  who  included,  495. 
"representatives,"  496,  497. 
"survivors,"  when  ascertained,  498. 
the  time  of  ascertaining,  in  general,  498-500. 
additional  words  of  description,  effect  of,  500,  501* 
shares  payable  at  different  timos,  effect  of,  602. 
shares  payable  upon  majority  of  youngest,  effect  of,  603. 
epecific  bequest  to  each,  effect  of,  604. 
proportion  in  which  beneficiaries  take,  604. 

distribution  per  capita^  604,  605,  609. 

distribution  per  gtirpes,  4C6,  607,  609. 

reference  to  statutes  of  descent  and  distribution,  effect 
of,  607-608. 

sundry  decisions,  609. 
lapse  of  bequest  to  a  class,  308-811. 
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Oodieil,  definition,  p.  2. 

•unattested,  reference  to  in  will,  85,  86. 

revocation  of  posterior  will  by  reference  in  codicil  to  prior, 

103. 
Tepublioation  by  codicil  without  reference  to  intermediate 

codicils,  104. 
combined  effect  of  several,  129. 
effect  to  cnre  defective  execution,  145. 
upon  intervening  codicil,  145, 146. 
upon  construction  of  will,  518. 
Coercion.    See  Frath)  and  Undue  Influence. 
Commoxi,  tenancy  in.    See  Joint  Tesauci, 
Computation  of  time.    See  Time. 

Conditional  devises  and  legacies,  general  considerations,  406. 
conditions  i)recedent  and  subsequent,  407. 
distinction  between,  407. 
effect  of  failure  upon  ulterior  limitation,  408. 
Testing  of,  estates  upon,  408. 
npon  breach  of  condition  subsequent,  heirs  may  enter, 

408. 
Upon  non-performance  of  condition  precedent,  estate 

falls  into  residue,  408. 
Examples  of  conditions  precedent^  409. 
examples  of  conditions  subsequent,  409,  410. 
conditional  expressions  controlled  by  general  intent,  409. 
distinction  between  conditional  and  prefatory  words,  26, 

27. 
distinction  between  a  condition  and  a  limitation,  410, 
420. 
effect  of  words  of  duration,  410. 
effect  of  gift  over,  410, 411. 
importance  of  the  distinction,  411. 
of  the  time  within  which  conditions  mnpt  be  performed, 
412,  413. 
ignorance  of  condition  no  excuse  f or  non-perf ormanoe, 

418. 
when  equity  will  relieve  against  forfeiture,  413. 
computation  of  the  time,  413,  414. 
illegal  and  impossible  conditions  precedent,  414. 
the  condition  void  in  certain  States,  414. 
the  gift  void  at  common  law,  416. 
illegal  and  impossible  conditions  subsequent,  415. 

the  condition  void,  415,  416. 
conditions  repugnant  to  the  estate,  416. 

partial  restraint  upon  alienation  valid,  417,  418. 
qualifications  construed  as  creating  a  trust,  418,  419. 
oonditions  against  alienation  except  to  a  certain  olaas  do 
not  follow  the  land,  418. 
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exdUBion  of  rights  of  creditors,  p.  419. 

by  gift  over  upon  insolvency,  419,  420. 

by  pi*OTiBO  for  cesser,  420. 

such  provisions  void  as  conditions,  420. 

each  provisions  valid  as  limitations^  420,  421. 

such  provisions  valid  as  to  life  estates,  421. 

quoBre,  whether  valid  as  to  estate  in  fee,  421. 

distinction  between  voluntary  and  compulsory  assign- 
ment, 421,  422. 
oonditions  in  restraint  of  marriage,  423. 

in  general  restraint,  void,  423. 

in  partial  restraint,  valid,  423. 

in  restraint  of  second  marriage,  424. 

marriage  without  consent  of  guardian,  425. 

effect  of  gift  over  upon  marriage,  426. 

uncertainly  of  the  law,  427,  428. 
oonditions  against  contesting  the  will,  428. 

generally  valid,  428. 

no  forfeiture  for  opposition  made  in  good  fiftitb,  489. 
nor  on  ^onnd  of  fraud,  429. 
oonditions  requiring  residence  in  certain  plaoe»  429. 

what  constitutes  *<  residence,"  430. 
snperstitiouB  oonditions,  480. 

as  to  education  in  a  certain  faith,  431. 

as  to  renunciation  of  the  priesthood,  431. 

as  to  taking  the  veil,  481. 
Bondry  other  conditions,  viz.,  as  to. 

qualification  as  executor,  431. 

separation  of  husband  and  wife,  431,  432. 

good  behavior  of  devisee,  482. 

support  and  maintenance  of  others,  432. 

assisting  to  defeat  a  lawsuit,  432. 

assumption  of  new  name,  432. 

birth  of  issue,  432. 

care  and  maintenanoe  of  testatrix,  482,  438. 

keeping  a  house  in  repair,  482. 

return  from  journey,  432. 

giving  any  of  the  property  to  a  oertaib  person,  438. 
OoaHrmation,  of  will  contingent  upon  a  condition  that  has 
failed728. 
of  will  made  during  disability,  148. 
of  will  procured  by  undue  influence  or  fhtnd,  148, 144. 
Conflict  of  laws.    See  Domicile. 

effect  upon  provisions  in  lipu  of  dower,  29. 
Consideration^  revocation  of  will  made  for  a,  see  Bxtogation. 
Construction  of  statutes,  enumeration  of  particidars,  effect  of, 
Ul. 
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Oonitnietioii  of  Willi.    See  Bepuokakct. 

of  particalar  words  and  phrases  need  in  fhe  will,  see 

WoBDs  Aia>  Phbases. 
effect  of  insufficient  cancellation  npon,  p.  99. 
effect  of  claases  added  below  the  signature,  49-^. 
effect  of  punctuation  upon,  529.    Bee  Punotdation. 
of  inconsistent  provisions,  107. 

inconsistencies,  revocation  pro  tanto  only,  107. 

inconsistent  gift  of  same  estate  to  more  ^an  one  per- 
son, 107. 
date  of  will  as  affecting,  156. 

words  denoting  present  time,  156. 

descriptions  of  persons,  148. 

descriptions  of  things,  156, 156. 
domicile  as  affecting,  158-164. 

rules  of  construction  jrield  to  manifest  intent,  347,  848. 
literal  construction  not  to  defeat  intention,  848. 
rule  in  Shelley's  Case,  not  a  rule  of  construction,  852. 
of  descriptive  words,  454. 

effect  of  contrast  and  opposition,  454. 

association  with  less  comprehensive  words,  454. 

enumeration  of  particulars,  454, 455, 457. 

specific  following  generic,  455. 
of  technical  words,  159,  512,  516. 

construction  controlled  by  contrary  intent,  612. 
words  to  be  taken  in  ordinarv  sense,  518. 

construction  controlled  by  contrary  intent,  159,  518. 
words  presumed  to  be  used  in  uniform  sense,  514. 
additional  word  presumed  to  have  additional  meaning,  514. 
of  expressed  intention,  847,  515. 

Sneral  intent  controls  particular,  516,  624. 
e  several  parts  to  be  construed  together,  107,  517. 
additional  legacies  subject  to  conditions  of  former,  517. 
additional  legacies  not  subject  to  limitations  of  former, 

517. 
clear  expressions  control  doubtful,  517. 
codicils,  518. 
some  effect  to  be  given  every  part,  519. 
presumption  against  partial  intestacy,  620. 

E resumption  of  lawful  intent,  521. 
itter  of  irreconcilable  clauses  prevails,  621.    See  Bzpuo- 

NANOT. 

of  rejecting  words,  524. 
of  supplying  words,  525. 

the  general  rule,  526. 

illustrations,  526,  527. 
pf  transposing  words,  528. 
of  changing  words,  528 
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of  punotaation,  p.  629. 
'     of  gifts  Toid  for  uncertain^,  see  TTNGEBTAnnnr. 
not  to  be  varied  bj  abBurditj  of  proyisioDS,  348,  686. 
not  to  be  varied  by  Babseqiient  events,  536. 
varied  by  circumstances  of  testator,  536. 
heir  not  to  be  disinherited  save  by  necessary  implication, 

637. 
effect  of  recitals,  637,  638. 
efSBct  of  assignments  of  reasons,  26-28,  638. 
of  camalative  legacies,  tbe  general  rule,  639. 

illustrations  of  the  rule,  640,  541. 
of  giftfl  to  creditors,  541,  542. 

effect  of  debtor  becoming  personal  representative,  643. 
constructive  or  equitable  conversion,  see  Convebszon. 
resulting  trusts,  see  Tbubt. 

evidence,  admissibility  of,  to  aid  or  vary  construction,  see 
Evidence. 
Constrnotive  trusts,  418,  419.    See  Tbusts. 
Contingent  remainders.    See  Tested  and  GoNnNGENT  Es- 
tates. 
Contingent  wills,  26-28. 
Contract,  testamentary  in  nature,  21,  22. 

revocation  of  will,  in  form  of,  see  Bevooation. 
Contradiction.    See  Bepuqnancy. 
Conversion,  oonstrnotive,  or  equitable,  definition,  644. 
effect  upon  subsequent  devolution  of  property,  544. 
the  direction  to  convert  must  be  positive,  546. 
the  time  when  deemed  complete,  149,  646. 
extent  confined  to  purposes  of  tiie  will,  547. 
partial  failure  of  purpose  of,  547. 
resulting  trust,  647,  MS, 
Coparcenary  estates,  may  be  devised  by  each  tenant,  220. 
Corporations,  whether  they  may  take  by  devise,  230,  231. 
Coverture.    Bee  Mabbied  Women. 

Greditors,  legacy  to,  when  presumed  to  be  in  payment  of  debt, 
641. 
leagpy  to,  whether  subject  to  abatement,  270. 

whether  subject  to  lapse,  812. 
conditions  excluding  rights  of,  see  CoNDinoNAii  Devisies 
AND  Legacies. 
Cumulative  legacies,  639-541. 
Gv  pros,  doctrine  of,  2JS0-253.    See  Ghabtfable  Uses. 
Jieaf  and  dumb  persons,  testamentary  capacity  of,  180. 
Debtor,  legacy  to,  presumption  as  to  forgiveness  of  debt,  641. 
legacy  to,  subject  to  ademption,  272. 

subject  to  lapse,  305,  306. 
effect  oi  becoming  personal  representative  of  creditor,  643. 
Beach  Wills.— 49. 
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Debts.    Bee  Chabges  ;  Satisfaction  ;  Abai'ement. 
Declarations  of  testator,  as  to  interlineations  and  obliteratioos, 
p.  37. 
as  to  execntion  of  will,  42. 
as  to  revocation  of  will,  99, 109. 

T^hether  declarations  may  amount  to  revocation,  102, 

128. 
admissibilily  to  rebnt  presumption  of  revocation,  18. 
as  to  republication,  effect  of,  106, 137,  140. 
as  to  contents  of  lost  will,  131,  132. 
as  showing  mental  condition  and  state  of  affections,  189. 
as  to  advanoemeuts,  284-286. 
Deeds,  testamentary  in  form,  21,  23-24,  88. 
revocation  of,  28,  24. 

Srobate  of,  21. 
istinction  between  will  and,  23,  88. 
reference  to,  in  will,  32. 
Definitions,  of  particular  words  and  phrases,  see  Wobdb  ajscd 

Phrases. 
DeliLsion.    Bee  Testamentabt  Capacitt. 
Dementia.    See  Testameittabt  Capacity. 
Demonstrative  legaeies.    See  Legacies. 
Description,  general  rules  as  to  words  of,  454,  455. 
of  things,  see  Devise;  Leoact. 

of  persons,  see  Devisee.  

erroneous  description,  see  Chabitable  Uses  ;  UNCEBTAiHTr; 
Evidence.    See,  also,  Words  and  Phrases. 
Destruction  of  will.    See  Lost  Will  ;  Eevocation  ;  Accidiht 

and  Mistake. 
Devise,  definition  of,  2. 

tecnnical  accuracy  in  use  of  the  word,  2-4. 
what  estates  may  be  devised,  217. 

after-acquired  realty,  148-152,  220. 

the  descendable  quality  of  the  property  the  criterion, 

217. 
contingent,  executory,  and  other  interests,  218. 
rights  of  entry  and  rights  of  action,  219. 
sundry  other  interests  and  titles,  220.^ 
insurance  policy,  221. 
what  quantity  may  be  devised,  237,  241. 
for  illegal  purpose,  235. 
in  general  restraint  of  marriage,  235. 
for  promotion  of  nnorthodox  creed,  235. 
for  superstitious  nses,  236. 
by  implication,  gift  of  life  estate,  881,  382. 
-  executory,  see  Exectjtobt  Devise. 
of  mortgaged  property,  445-449.    See  Charges. 
void,  accrues  to  residuaiy  legatee,  458.    See  Lapsb. 
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lapsed,  accrues  to  heir,  p.  458.    See  LiLPSB. 
general  devises  uf  residue,  457-462. 

general  devises  of  "lands,  tenements,  and  hereditaments," 
462. 

what  included  tinder,  462,  463. 

whether  inclusive  of  powers  of  appointment,  466. 

whether  inclutiiYe  of  lands  held  as  trustee  or  mortgagee, 
464. 

whether  inclusiye  of  lands  contracted  to  be  sold  or 
bought,  466. 
nncertainty,  effect  to  render  void,  see  Uncebtainty. 
upon  condition,  see  CoNDinoNAii  Devises  and  Legacies. 
general  devises  by  mortgagee  and  trustee,  464,  465. 

by  vendor  and  vendee,  466. 
of  "messuage,"  "house,"  "appurtenances,"  467,  468. 
of  "effects,"  shown  by  context  to  include  realty,  470. 

471. 
of  " mortgages"  and  " securities  for  money,"  473. 
of  "farm,"  474. 
of  "homestead,"  474. 

of  insured  property,  whether  inclusive  of  policv,  475, 
of  same  propertv  to  more  than  one,  effect  of,  523. 
in  fee  followed  by  life  estate,  523. 
of  part  of  estate  followed  by  devise  of  the  whole,  523. 
by  implication,  587. 

effect  of  recitals,  537,  588. 

assi^ments  of  reasons,  538. 
cumulative,  51)9-541. 

admissibility  of  evidence  to  rebut  presumption,  565. 
misdescription  of  property,  557,  559-^ol. 
Deviiee,  who  may  take  under  a  will,  222. 

the  general  rule,  222. 

persons  in  fiduciary  relation  to  testator,  222.    Bee  Fbaud 
AND  Undue  Influence. 

natural  children  and  concubineSf  222. 

aliens,  222,  223. 

attesting  witnesses,  224,  225. 

persons  connected  or  related  to  attesting  witness,  226. 

creditors,  228. 

executors,  229. 

heirs,  229. 

corporations,  230,  231. 

States,  231. 

federal  government,  232. 

school  districts,  232. 

municipal  corporations,  232,  233. 

unincorporated  societies,  232,  233. 
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corporations  not  yet  existing,  pp.  2S2,  233. 

exception  in  favor  of  charitable  nses,  238. 
reli^ons  associations,  sects,  denominatioQs,  233. 
description  of,  148. 

"children,"  extent  of  the  term,  see  Childben. 
"nephews"  and  "nieces,"  extent  of  the  terms,  483. 
"brothers"  and  "cousins,"  extent  of  the  terms,  483. 
"  issue,"  extent  of  the  term  as  a  word  of  purchase, 

486. 
"  heirs,"  extent  of  the  term  as  a  word  of  purchase,  486— 

488. 
"heirs,"  as  a  class,  488. 
a  class,  see  Glass. 

"relatives,"  "next  of  kin,"  or  "heirs,"  exclusive  of 
husband  and  wife,  494. 
misnomer  and  misdeijcription  ofpersons,  557-559. 
Disability.  See  Ihtfanis  ;  Mabbied  Women  ;  Aueks  ;  Felons  ; 

Spendthbifts  ;  Idiots. 
Disixiheriting,  heir  not  to  be  disinherited  save  by  necessary  im- 
plication, 537.    Bee  Ghildben. 
what  quantity  may  be  devised,  237,  241. 
Divesting,  350,  851,  407,  408. 
Domicile,  of  testator. 

a  question  of  fact  and  of  intent,  164. 
law  of,  controls  bequests  of  personalty,  158, 159. 
effect  upon  charitable  uses,  163. 
of  devisee,  eftect  upon  devises  to  corporations. 
Donatio  cansa  mortis,  definition  of,  5. 

distinction  between,  and  oral  will,  5. 
Dower,  provisions  in  lieu  of,  see  Election. 

right  of,  not  to  be  destroyed  by  will  of  husband,  217,  218. 
Dnmkexmess,  as  affecting  testamentary  capacity,  see  Testa- 
mentary Capacitt. 
Duplicate  wills,  revocation  of,  100. 
alteration  of  one,  effect  of,  100. 
Dumb  persons,  testamentary  capacity  of,  180. 
Election,  definition  and  illustration,  288,  289. 
legacy  to  widow  in  lieu  of  dower,  290. 

intention  of  substitution  must  be  clear,  293. 

interest  upon,  290. 

intention  of  testator,  how  ascertained,  290,  291. 

whether  subject  to  abatement,  291,  299. 

effect  of  conflict  of  laws,  291. 

action  to  enforce,  creditors  to  be  made  parties,  292. 

dower  may  be  barred  by  accepting  estate   durante 

viduitate,  292. 
widow's  right  to  elect  not  to  be  barred  by  contract,  288. 
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accepting,  effect  of,  pp.  292-80Q. 
as  to  intestate  lands,  299. 
as  to  after-acquired  lands,  299. 
as  to  lands  aliened  diirine  coverture,  299. 
as  to  undisposed  personal  estate,  800. 
as  to  joint  estates,  800. 
as  to  separate  estate,  300. 
as  to  lapsed  and  void  legacies,  800. 
presumption  as  to  testator's  intention,  292. 

to  put  devisee  to  election,  the  intent  must  be  clear, 
292. 
when  a  widow  will  be  put  to  her  election,  298-295. 
of  the  manner  of  making,  296,  297. 
the  choice  to  be  intelligently  made,  298. 
the  widow's  rights  after  election,  299,  800. 
Entry,  right  of,  devisable,  219. 
Equitable  interest,  devisable,  218. 
Erasure,  of  signature  of  testator,  effect  of,  97. 
of  signature  of  attesting  witnesses,  97. 
of  name  of  devisee,  97. 
Error.    See  AociDEirT  and  Mistake. 

Estate.    See  Fee- simple  and  Fee-tail  Estates;  Life  Es- 
tates;   Joint    Tenancy  and    Tenancy   in   Common; 
GoPAROENABY  ESTATES.    See,  also,  Vested  and  Contin- 
OENT  Estates. 
comprehensive  import  of  the  word,  455. 
effect  of  use  of  the  word  to  create  a  fee,  857. 
alteration  of  estate,  effect  to  revoke  the  will,  see  Bxvo- 

cation. 
what  estates  may  be  devised,  see  Devise  ;  Leqacy. 
Evidence.    See  Declabations  of  Testatob;  Witnesses. 
as  to  erasures,  interlineations,  etc.,  87. 
testimony  of  draughtsman,  87. 

declarations  of  testator,  see  Declabations  of  Tes- 
tatob. 
as  to  due  execution,  56. 
as  to  revocation  of  will,  128,  129. 
as  to  testamentary  capacity,  188-192. 
as  to  fraud  and  undue  influence,  201, 210-213. 
admissibility  of,  to  aid  in  construction  of  will,  549-565. 
no  material  distinction  between  interpretation  of  wills  and 

contracts.  549,  550. 
direct  evidence  of  intention,  when  admissible,  550,  561,  665. 
to  aid  in  deciphering  the  characters,  551. 
to  identify  persons  and  things,  the  general  rule,  552. 
illustrations  of  the  rule,  553,  554. 
what  evidence  of  identity  admissible,  554^555. 
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as  to  words  sensible  with  reference  to  extraneonfl  dream- 
stances,  p.  556. 
as  to  words  insensible  with  reference  to  extraneous  circnm- 

stanoes,  557. 
misnomer  of  persons,  558,  559. 
misdescription  of  things,  559-561. 
as  to  latent  ambiguities,  561. 

direct  evidence  of  intention,  561,  562. 
declarations  of  testator,  563,  564. 
as  to  patent  ambiguities,  565. 
of  intent,  to  rebnt  legal  presumptions,  565. 
to  set  aside  rules  of  construction,  565. 
Execution,  statutory  provisions  concerning,  89,  40, 41. 
what  is  a  sufficient  signing  bj  the  testator,  A^, 

any  sign  or  mark  with  intent  to  give  effect  to  instru- 
ment, 42. 
sealing  not  equivalent  to  signing,  42. 
seal  unnecessary  except  in  New  Humpshire  and  Nevada, 

42. 
signature  by  pencil,  42. 
by  stamp,  42,  45. 
by  mark,  42,  48. 
by  intitials,  43. 

of  name  different  from  the  one  used  in  the  will,  42. 
of  wrong  name,  48. 
imperfect  signature  regarded  as  mark,  43. 
signing  wrong  paper,  ^. 
the  testator's  hand  may  be  guided,  44. 
the  testator's  name  may  be  written  by  another,  44,  45. 
at  his  request,  44,  45. 

or  without  his  request,  if  subsequently  ratified,  44. 
subscription  of  wrong  name,  44. 
who  competent  to  subscribe  for  the  testator,  44. 
the  person  subscribing  should  sign  also  as  witness, 

44. 
impression  of  stamp  by  another,  42,  45. 
when  another  may  subscribe  for  the  testator,  45. 
whether  the  testator  must  add  his  mark,  45. 
request  to  another  to  sign,  effect  of  refusal,  45,  46L 
of  the  position  of  the  testator's  signature,  46. 
no  place  specified  by  Statute  of  Frauds,  46. 
required  to  be  at  foot  or  end  of  will  by  1  Victoria,  eh.  28, 

the  same  in  several  American  States,  46. 

the  name  to  be  "subscribed"  in  others,  46. 

1  Victoria,  ch.  28,  modified  by  15  &  16  Victoria,  ch.  24, 
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should  be  at  end  of  will  according  to  sense  of  instrn- 

ment,  p.  46. 
effect  of  blank  between  end  of  will  and  slgnatare,  46, 

47. 
separate  paper,  signature  on,  48. 
clauses  added  below  or  after  the  signature,  49. 
such  addition  may  vitiate  the  whole  will,  50. 
addition  of  clause  assigning  a  reason,  50. 

non-dispositiye  clause,  51. 
addition  with  asterisk  of  reference,  51. 
proof  required  that  added  clause  was  written  prior  to 
execution,  51. 
acknowledgment,  52. 

statutes  requiriug  acknowledgment  of  signature,  52. 

of  will.  52. 
of  the  will,  53. 

need  not  be  in  express  words,  53,  54. 

by  answer  to  questions,  54,  55. 

question  must  be  explicit,  55. 

witnesses  must  know  that  the  writing  is  a  will,  55. 

they  must  learn  it  from  the  testator  himself,  55. 

acknowledgment  of  signature  not  equivalent  to 

acknowledgment  of  will,  55,  56. 
witnesses  need  not  see  signature,  56. 
must  be  made  at  time  of  execution,  56. 
failure  of  witnesses  to  remember,  56. 
contradictory  statements  of  witnesses,  56. 
pleading,  66. 
of  the  signature,  58. 

need  not  be  in  express  words,  58. 
witnesses  should  have  opportunity  to  see  signa- 
ture, 58. 
when  written  for  the  testator  by  another,  58,  59. 
all  the  witnesses  must  see  the  act  of  subscribing, 
or  hear  acknowledgment,  69. 
publication,  60-62. 

distinguished  from  acknowledgment,  60. 
expres-ly  required  by  statute  in  some  States,  61. 
by  implication  in  other  States,  61. 
conflict  of  authorities  concerning,  61, 62. 
of  the  presence  of  the  witnesses,  63. 
what  constitutes  presence,  63. 

whether  the  witnesses  must  be  present  at  the  same 
time,  63,  64. 
imperfect  execution,  caused  by  act  of  God,  6. 

Srevented  by  act  of  God,  84,  85. 
efective,  cured  by  codicil,  146. 
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Executor,  appointment  of,  not  essential,  j).  1. 

legacy  to,  eo  nomine,  whether  conditional  npon  acceptance 

of  office,  431. 
effect  of  ap^intment  of  debtor  as,  543. 
Executory  devise.    See  Bemaindebs. 

future  estate  in  personalty  may  be  created  by,  384. 
needs  no  particular  estate  to  support  it,  885.  " 
the  particular  estate  need  not  continue,  385,  386. 
may  be  created  after  a  fee,  386. 
not  destroyed  by  alteration  of  particular  estate,  388. 
Executory  interests,  may  be  devised,  218.    ' 
Exoneration.    See  Chaboes. 

of  personalty  from  payment  of  debts  and  legacies,  443-445. 
charging  the  realty  does  not  exempt  personalty,  443. 
evident  intent  to  discharge  personalty,  requisite,  444. 
devisee  and  legatee  of  mortgaged  property,  when  entitled 
to  exoneration,  445-449.    See  Liens. 
Extrinsic  evidence.    See  Evidence. 

Fee-simple  and  fee-tail  estates,  "heirs,"  as  a  word  of  limita- 
tion, 352. 
rule  in  Shelley's  Case,  352. 
extent  of  the  rule  in  America,  353-355. 
words  of  limitation  unnecessary,  356-360. 
modern  statutes  concerning  words  of  limitation,  360. 
not  to  be  impaired  by  subsequent  provisions,  861. 
gift  over  after  a  fee,  362. 

'*  issue,"  as  a  word  of  limitation  or  purchase,  363-^6. 
"child,"  "son,"  "daughter,"  when  words  of  limitation, 

368. 
"  dying  without  issue,"  369. 

effect  to  create  fee  by  implication,  369,  370. 
referred  to  life  of  testator,  372. 
"in  default  of  issue,"  373. 

statutes  concerning  words  importing  failure  of  issue,  376. 
words  creating  fee-tail  in  realty  confer  absolute  interest  in 

personalty,  875. 
American  statutes  concerning  estates  tail,  876-878. 
no  remainder  after  a  fee,  386. 

effect  of  gift  over  of  what  remains  unexpended,  888,  389. 
effect  of  devise  of  life  estate  after  a  foe,  523. 
tenants  in  tail  authorized  to  devisee  in  fee,  220. 
Felons,  ability  to  make  valid  will,  172. 
Femme  covert.    See  Mabkied  Women. 
Foreign  law.    See  DoiaciiiB. 

Form  of  wills,  various  instruments  admitted  to  probate  as 
wills,  see  Wills. 
polite  forms  of  expression,  25. 
precatory  words,  see  Pbeoatoby  Tbusts. 
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Fraud  and  undue  influence,  the  general  rule,  p.  194. 
does  uot  iit'CeHttarily  defeat  the  whole  will,  24,  25.  195. 
will  execnted  under,  inefifeotual  to  revoke  prior  will,  124. 
procuring  signature  to  a  different  will,  209. 
simalation  of  obedience  to  direction  to  destroy  a  will,  126. 
dissuading  testator  from  destruction  of  will,  127. 
presumption  as  to  fraudulent  destruction  of  will,  130,  131. 
effect  of  republication  of  will  executed  under,  143, 144. 
what  degree  of  influence  is  undue,  194, 195. 
as  to  matters  extraneous  to  the  will,  195. 
destruction  of  free  agency,  the  criterion,  195,  203. 
procuring  one  legacy  does  not  yitiate  whole  will,  195. 
aU  influence  not  necessarily  undue,  196,  203. 
facts  constituting,  should  be  pleaded,  196. 
undue  influence  not  necessarily  associated  with  fraud,  196. 
presumption  from  fiduciary  relation,  197-201. 
the  presumption  is  one  of  fact  not  of  law,  198« 
gifts  to  guardian,  198. 
conservator,  198. 
husband,  193. 
confidential  adviser,  199* 
religious  adviser,  199. 
teacher  of  spiritualism,  199!. 
Bomish  priest,  200. 
legal  adviser,  190,  200. 
scrivener  of  will,  190,  200,  201, 
confidential  friend,  200. 
parent  or  child,  200. 
mistress,  205,  206. 
the  burden  of  proof,  201. 
circumstantial  evidence,  201, 

Louisiana  Oode,  provisions  oonoemlng  gifts  to  one  in 
fiduciarv  relation,  222; 
presumption  from  senility,  202,  203. 
of  unlawful  influence,  196,  203,  204. 

distinction  between  influence  of  a  wife  and  of  a  mistress,  205. 
a  question  of  fact  for  jury,  206. 
unnatural  dispositions,  presumption  from,  207-209. 
une(|ual  distribution,  209. 
admissibility  of  evidence,  210. 

grnat  latitude  allowed,  210,  211. 
declarations  of  testator,  211-213. 
knowledge  of  contents  of  the  instrument,  214-216. 
the  presumption  from  due  execution,  215. 
from  blindness,  215. 
from  mental  or  bodily  weakness,  215. 
from  iUiteracy,  216. 
from  intoxication,  216. 
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Future  interesti,  in  real  or  personal  property  deviaable,  p.  218. 
General  legadeB  and  denBes.    See  Leoacieb  ;  Devises. 
Guardian.    Bee  Fuaud  and  Undue  Influence. 
HelrB.    See  Fee-sihfle  and  Fee-tail  Estates. 
a«t  a  word  of  purchaHe,  486. 
gift  to,  as  a  clat»,  488,  48i^. 

does  not  include  Luaband  nor  wife,  4Bi, 
used  in  sense  of  heir  apparent,  156. 
Holographic  willB,  definition,  4, 17. 
uu  witnesses  requisite,  17. 
must  be  entirely  wiitten  by  testator,^!?, 
effect  of  being  partly  printed,  17. 
of  the  testator's  signature,  17, 18. 
how  proven,  18. 
in  what  States  valid,  18, 19. 

whether  good  in  bar  of  will  in  ordinary  form,  19, 105. 
Husband  and  wife,  not  incladed  in  bequest  to  "heirs,"  *<next 
of  kin,"  "relations,"  494. 
undue  influence  of  one  over  the  other,  198, 199. 
lawful  influence  of  wife,  2aS,  205. 
husbaud's  consent  to  will  of  wife,  169. 
husband's  consent  to  probate  to  will  of  wife,  169 
Idiots,  disability  of,  to  make  valid  will,  172. 

idiocy  and  dullness  distinguished,  173. 
Illegitimate  children,  not  mentioned  in  will,  rights  of,  288. 

whether  included  m  devise  to  children,  480-482. 
Imbecility.    See  Idiots. 
Implication,  gift  by,  687,  588. 
creation  of  fee  by,  369,  370. 
creation  of  life  estate  by,  381-384. 
exclusion  of  heir  by  necessary,  587.    See  Childben. 
Income,  bequest  of,  effect  to  vest  the  title  to  corpus  of  estate, 
887-839. 
interim,  328,  460. 
Incompetency,  of  witnesses,  see  Wttnessbs. 
Inconsistency.    See  Befuonanct. 

Incorporation,  of  other  documents  as  part  of  a  will,  see  Wnib 
In  extremis,  see  Nuncupative  Will. 
Infants,  ability  to  make  valid  will,  166. 
the  common-law  rule,  166. 
Statute  of  Wills,  Henry  VII.,  166. 
American  statutes,  166,  167. 
marriage  as  aflecting,  167. 
in  execution  of  a  power,  167. 
appointing  guardian  for  child,  167. 
Louisiana  Code,  provisions  of,  167. 
dispoHing  of  personalty,  167. 
OOmputation  of  age,  167, 168. 
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Inflnenoe,  legitimate,  pp.  194, 195, 196,  202,  203,  205. 

undue,  see  Pbaud  and  Undue  Influence. 
Informal  doenments,  admitted  to  probate  as  wills,  21-28. 
Insanity.    See  Testamentabt  Capacitt. 

sapervening  does  not  revoke  a  will,  110. 
Instrnctions  for  preparing  will,  admitted  to  prob&te,  21. 
Instrnments,  not  in  form  of  will,  admitted  to  probate,  21-23. 
Inanranee,  policy  o^  assignment  of,  admitted  to  probate,  21. 

whether  deyisable,  221. 

whether  included  in  devise  of  insnred  property,  475, 
Intention,  of  testator,  ascertainment  of,  in  construction  of  will, 
515,  516. 

animus  testandi,  173. 

animus  revocandi^  see  Bevooatiok. 

animus  attestandiy  see  Attestation. 
InterlinsationB  and  alterations.    See  Bevooation;  Constbuo 

TION. 

Interest,  upon  legacy  in  lieu  of  dower,  290. 

upon  advancement-s,  279. 

rents  and  profits  of  estates  in  remainder,  828. 

effect  of  gift  of,  to  vest  an  estate,  337. 

accruing  before  vesting  flails  into  residue,  460. 
Interest  of  witnesses,  as  affecting  competency,  see  Witnesses. 
Issue,  birth  of.  effect  to  revoke  a  will,  118. 

as  a  word  of  purchase,  the  general  rule,  86S-366,  484. 
the  New  York  rule,  485. 

"dying  without,"  369. 

"in  default  of,  873. 
Joint  tenancy  and  tenancy  in  common,  unexplained  bequest 
to  two  or  more  persons,  394. 

effect  of  two  separate  bequests  of  the  same  property  to  two 
persons,  523. 

bequest  to  husband  and  wife,  394. 

bequest  to  "  A  and  his  children,"  894. 

Wild's  Case,  394. 

modern  statutes,  394,  395. 

exceptions  to  statutes,  396. 
Joint  wills,  89-92.    See  Bevooation. 

Knowledge  of  contents.    See  Fraud  and  Undue  Influence. 
Lands,  general  devise  of  "lands,  tenements,  and  heredit^r 
ments,"  462. 

devise  of,  by  mortgagees  and  trustees,  464,  465^ 
by  vendors  and  vendees,  466. 

acquired  after  making  of  will,  150-154 
Lapse,  the  general  rule,  302. 

the  rule  founded  upon  the  supposed  intent  of  testator,  803, 
303. 

opposite  intent  may  be  shown  by  language  of  will,  303. 
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Lapse  —  Continued. 

langtiage  showing  opposite  intent  most  be  clear,  p.  90ii 

testator's  knowledge  of  death  of  legatee,  801. 

of  iMirticnlar  estates  and  remainders,  SOS. 

of  estates  in  tniHt.  805. 

of  estates  in  tail,  805. 

of  charges  upon  legacies  and  deyiaee,  805. 

of  powers,  806. 

of  gifts  to  debtoi*M.  805,  806. 

how  occasioned,  807. 

distinction  between  lapsed  and  void  legacies,  807. 
*    of  estates  in  joint  tenancy,  808,  809. 
of  estates  in  common,  808-810. 
of  gifts  to  classes,  808-311. 
of  gifts  to  creditors,  812. 
of  gifts  to  descendants  of  testator,  812-818. 

exception  in  favor  of,  812-318. 

modern  statutes  concerning,  313. 

constmction  of  the  statutes,  814-816. 
to  whom  lapsed  legacies  and  devises  accrue,  816-318,  458. 
to  whom  void  legacies  and  devises  accrue,  319-821,  458 
to  whom  lapsed  charges  accrue,  322. 
right  of  widow  after  election,  to  share  in,  800. 
upon  breach  of  condition  sabsequent,  devise  accrues  to 

heirs,  408. 
Bon-perfoi-mance  of  condition  precedent,  devise  falls  into 

residue,  408. 
of  share  of  residue,  461. 
presumption  against  partial  intestacy,  520. 
Legacies.    See  Devise  ;  Lapse. 
definition,  2. 

of  technical  accuracy  in  use  of  the  word,  2,  8,  4. 
specific,  263. 

specific  distinguished  from  demonstrative,  268. 

not  ordinarilv  liable  to  abatoment,  268,  268. 

subject  to  ademption,  263,  272. 

examples  of,  268,  264. 

courts  regard  unfavorably,  265. 
demonstrative,  265. 

not  ordinarily  liable  to  abatement,  265,  268. 

nor  to  ademption,  265,  266,  271. 

examples  of,  266. 
general,  266,  267. 

definition  of,  266. 

examples  of,  266,  267. 
cumulative,  539-541. 
'  conditional,  see  Consitiokal  Dstises  axo)  Leqacoxb. 
abatement  of,  267. 
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ligacias  —  Cnntinned, 

dt'tluitioii  aud  general  nile,  pp.  267,  268. 

Yiiiiit  ut'  It'gatee  to  niai-8lml  aHsetH,  268. 

ligacicK  for  a  coiitiidtratiou  not  liable  to  abate,  269, 270, 
2;a.  29^. 
ademption  of,  £70-277. 

deiinitioii,  270. 

demoudtrative  and  residuary  legacies  not  subject  to, 
271. 

Louiniana  Code,  provisions  of,  271. 

by  a  eliangu  in  the  subject  of  gift,  271-273. 

by  loss  of  identity,  273. 

by  destruction,  2*74. 

by  t^lter  ition  of  estate,  274,  275. 

by  fulfillment  of  purpose,  276. 

by  advaiicemen  t,  277.    See  ADYANCEKEirr. 
to  debtor:!  subject  to  abatement,  268. 

subject  to  a  leniption.  272. 

subject  to  lap^e,  303.  306. 

pi'enumption  as  to  forgiveness  of  debt,  641. 

elf'ict  or  appointing  an  executor,  543. 
to  creditors,  wuether  subject  to  abatement,  270. 

whether  subject  to  lapse,  312. 

when  presumed  to  be  in  payment  of  debt,  541, 
to  executors,  431. 

eo  nomitte,  whether  conditioned  upon  acting,  481. 
of  "personal  property,"  what  included  under,  469. 
of  "goods"  and  "chattels,"  470. 
of  "eflfect8,"470. 
of  "  money,"  ordinary  meaning  of  the  word,  471. 

extended  meaning  of  the  word,  472. 
of  •*  mortgages  "  and  "  securities  for  money,"  473. 
of  "premises,"  474. 
of  "  furniture,"  474. 
of  "all  my  cattle,"  475. 
of  "  household  iiroperty,"  475. 
to  a  class,  see  C/LASS. 
void,  accrue  to  residuary  legatee,  458. 
lai)sed,  accrue  to  residuary  legatee,  458. 
void  for  uncertainty,  see  Ukcebtainty. 
Lagatee,  when  used  interchangeably  with  devisee,  3,^4. 

d?Hcription  of,  see  Devisee. 
Lex  domicilii,  governs  bequests  of  personalty,  158, 159.    See 

Domicile. 
L9X  fori,  governs  construction  of  ambiguous  terms,  159. 
Lex  loci  rei  sitss,  governs  devises  of  realty,  158, 159. 
governs  rights  of  posthumous  children,  163. 
governs  devices  to  corporations,  163. 
Beach  Wiixs.— 60. 
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LlenB,  upon  property  deyised  or  bequeathed,  pp.  445-449. 
for  borrowed  money,  445. 
for  arrearu  of  rent,  445,  446, 
for  unpaid  purchase  money,  446. 
for  calld  uix>n  nbares  of  utock,  446. 
when  to  be  discharged  out  of  testator's  general  personal 

estate,  445-449. 
modern  statutes  abolinhmg  common-law  rule,  448,  449. 
Life  estates,  what  words  create,  380. 
moderu  statutes  coiict  ruing,  380. 
by  implication,  381,  382. 

examples  of,  383,  384. 
effect  of  gift  ov«r  of  what  remains  unexpended.  388,  389. 
following  a  devise- in    fee,  523.      See   Contingest  asi> 
Vested  Estates. 
Life  estates  and  rexnainders.    See  Contingent  and  Tested 
Estates. 
in  shares  of  stock,  890,  891. 
Limitations,  distinction  between  limitations  and  conditionfl, 
410,  411,  420.    See  Conditional  Devises  and  Legacies. 
upon  personal  estate,  849. 
words  creating  fee-tail  in  realty  confer  absolute  interest  in 

personalty,  375. 
devise  in  general  terms  without  words  of  limitation, 
created  a  life  estate  at  common  law,  380. 
create  a  fee,  under  modern  statutes,  380,  381. 
failure  of  prior,  effect  upon  ulterior,  408. 
Limitations,  statute  of.    See  Pebpetuities;  Accumulations. 

as  to  charges  upon  devises  and  legacies,  451. 
Lost  will,  proof  of  contents,  131, 132. 

efftct  to  revoke  prior  will,  131, 133. 
Lucid  intervals,  177,  178. 
Lunacy,    fiee  Testamentaby  CAPAcrry. 
Maintenance.    See  Champerty  and  Maintenance. 
Maintenance,  allowance  for,  out  of  income,  dots  not  vest  title 

to  corpus,  337. 
Mania.    See  Testamentary  CAPAcrry. 
Hark,  snbHcription  of  testator  by,  see  Execution. 

Kubscription  of  witness  by,  see  Attestation. 
Mariner,  will  of,  see  Nuncupative  Will. 
Marriage,  effect  of,  to  revoke  a  will,  113-117.    See  Revocation. 

« ffect  of,  in  removing  disabilities  of  infants,  167. 
Marriage  articles,  arlmitted  to  probate,  21. 
Married  women,  ability  to  make  valid  will,  168. 
at  common  law,  168. 

under  contracts  and  settlements,  168,  169. 
with  consent  of  hnnband,  169. 
of  separate  estate,  169,  17G. 
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Harried  women— Conimnpd. 

of  RavingH  out  of  allowance,  p.  169. 
under  powers,  170. 
Uarshaling  assets.    See  Subbooation. 
Hsiiibry,  BQHiid  and  disposing,  173-176. 
."'lind.    See  Memory. 
iilonomania,  iimanlty  in  one  particular  not  affecting  the  will, 

184. 
Hiinomer.    See  Accident  and  Mistake. 
l[Litake.    See  Accident  and  Mistake. 
Mortgage,  eifect  of  mortgaging  devised  property,  122-124. 
dtivirie  of    property  subject  to  mortgage,  445,  449.    See 

Chabges. 
what  interest  passes  under  bequest  of  "mortgages"  and 
Hecnrities  for  money,  473. 
M3rt;age9,  general  devise  of  "  lands  "  by,  464.  465. 
Hortgi^or,  devises  and  legacies  by,  see  Chabges;  Liens. 
Mortmun,  statntds  of,  origin  of,  240. 
inoperative  in  Amenoa,  241. 
re-enacted  in  modified  form  in  some  States,  241. 
whether  a  corp  >ration  may  take  by  device,  230,  231. 
pflfect  of  domicil'3  of  corp* /ration,  163. 
Motive  of  testator,  declaration  of,  in  will,  see  Becitals  ani> 

Assignments  of  Reasons. 
Mutual  wiUs,  H9-92.    See  Revocation. 
Myitis  testaments,  defined,  5. 

provisions  of  the  Louisiana  Code.  16. 
statutory  provisions  in  otiier  States,  16,  17. 
Kame,  sab-<cription  of  testat^^r  bv  wrong  name,  42,  43. 
atcestatiou  of  witness  by  fictitious  namp,  71. 
of  dovisfje,  erroneous  designation  of,  557. 
Kiincapative  will,  definition,  4.  5. 

distinction  between  the  term  as  used  in  civil  and  common 

law,  5. 
should  be  oral .  5. 
afterwards  reduced  to  writing,  5. 
imperfectly  executed  writing  as,  5,  6. 
wntton  insti'uctions  as,  «. 
draft  for  written  will,  as,  6. 
verbal  instructions  for  written  will,  as,  6. 
who  may  make,  7. 

soldiers  in  actual  service,  8. 

whothor,   in   actual   service   is  equivalent  to  in 
extremis,  9. 
mariners  at,  sea,  9. 

extent  of  the  word  "mariner,"  9, 
does  not  include  passenger,  9. 
meaning  of  the  term  "  at  sea,"  9. 
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Knnenpative  wiXl^ConHnued, 
includes  harbor,  p.  9. 

whether  "  at  sea*'  is  equivalent  to  in  extremis^  9. 
persons  in  extremUt,  10. 

Btatntory  proviflions  enncerninff  wills  of,  10. 
"last  sickness,"  meaning  of,  1.0,  11. 
testamentary  intention  requisite,  11, 12. 

how  indicated,  12. 
no  set  form  of  wordn  requisite,  12. 
the  words  to  bo  spoken  in  the  presence  of  all  the  witnesses, 

12. 
tlie  words  must  be  spontaneous,  12. 
how  proven,  12, 

a  hijjfher  degree  of  evidence  than  for  written  wills,  13. 
what  may  pass  by,  13. 

to  what  extent  a  written  will  may  be  superseded  by,  14. 
committing  the  words  to  writing,  14. 
witupBses  to,  the  nvimlxr  rcqnind,  15. 
Louisiana  Code,  ]>r()vision8  of,  conctining  wills  made  at 

sea  and  in  the  field;  15,  16. 
statutes  concerning,  strictly  oonstmcd,  16. 
written  will  not  to  be  n  volic  d  1  y,  102. 
OblBct  of  bequest.    Bee  Devisee  ;  Class,  Beqxtests  to. 
Obliteration,  revocition  by,  97-99. 

effect  of  partial,  upon  eouHtinction.  P9. 
Olo^apliic  will.    B<  e  Holoobafeic  Will. 
Omission,  not  to  be  supplied  by  court  of  constraction,  see  Con- 

BTBUOTION. 

to  provide  for  child  of  testator,  see  Childbek. 
Onus  probandi,  on  issue  of  fraud  and  undue  iiiflncnrc,  see 
Fbaud  and  Undue  Intluence. 

on    issue    of   testamentary    capacity,   see   Testabientaby 
CAPAcrry. 

on  issue  as  to  due  execution  and  attestation,  C5-C7. 
Opinion  of  witnesses.    See  Witnesses. 
PpFol  testimony.     Bee  Evidence. 
Per  capita  and  per  stirnes,  5(:4-507. 
Performance   of  condition.    See   Conditional  Tevises  and 

Legacies. 
Period,  of  vesting,  see  Vested  and  CrNTiNGEirr  Lstates. 

from  which  the  will  ^p-  ak«,  P<e  Will. 
Perpetuities,  the  rale  airainet,  at  common  law,  242. 

American  statu t^^s.  243. 

vestinsr  within  thp  limited  time  mnpt  l-»e  certain,  244. 

effect,  is  to  vest  fee  in  lact  tnVer.  244. 

exception  in  favor  of  cliaritnbie  ufrp.  247. 
Pious  uses.    See  Chabitable  Uses  :  Puteustitious  Uses. 
Place,  law  of,  by  what  local  law  a  ^/ill  is  governed,  158-162. 
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Pleading,  averments  necessary  in  propounding  will  for  pro- 
bate, p.  56. 

its  constituting  undue  influence  to  be  specifically  pleaded, 
196. 

Policy  of  insurance.    See  Insurance. 
Possession  without  title,  devisable,  218. 
Posthumous  child.    See  Children. 

birth  of,  effect  upon  will,  118. 

rights  of,  governed  by  lex  locU  163. 
Power  of  appointment,  executed  by  will  made  prior  to  its 
creation,  149. 

wills  of  infants  in  execution  of,  107. 

wills  of  married  women  in  execution  of,  169. 

effect  of  deatli  of  donee  of  power,  805. 

whether  Included  under  general  devise  of  "all  my  lands," 
466. 
Prefatory  expressions,  26,  27. 

whether  assignment  of  reason  or  condition,  26. 

continued  recognition  as  affecting,  28. 
Precatory  trusts,  polite  forms  of  expression,  25. 

precatory  wordn,  equivalent  to  command,  397. 

sucli  wonU  impose  a  trust,  897. 

examples  of  preoatory  trusts,  397,  398. 

examples  of  words  not  imposing  a  trust,  899. 

of  the  discretit)n  of  the  devisee,  400,  401. 

of  certainty  of  subject  and  object,  402. 

words  assigning  a  reason,  do  not  impose  a  trust,  403. 

doctrine  applied  with  caution  in  modem  times,  404. 
Presence  of  testator.    Bee  Attestation. 
Presumption,  of,  due  execution  from  recitals  in  attestation 
clause,  see  Attestation. 

of  sanity,  see  Te^jtamentary  Capacitt. 

as  to  undue  influence,  see  Fraud  and  Undue  Influence. 
i^e,  also.  Evidence. 
Probate,  of  vai;ioaH  instruments  not  testamentary  in  form,  21. 

in  f  ic  simile,  99. 

of  juiut  and  mutual  wills,  90,  91. 

of  will  violating  an  agreement  as  to  disposition  of  prop- 
ertv,  94.    , 

of  will  fraudulently  destroyed,  98. 

of  a  subsequent  will  not  expressly  revoking  prior,  104. 

of  lost  will,  131. 

f>roof  of  contents,  131. 
lary,  of  will  in  foreign  country,  165. 
of  will  of  married  woman,  16^. 

husband's  consent  requisite,  169. 
burden  of  proof  as  to  due  execution  and  attestation,  65> 
67. 
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Probate  —  Continued, 

burden  of  proof  as  to  fraud  and  nndae  inllaence,  see 

F&iuD  AND  Undue  Influence. 
burden  of  proof  as  to  testamentary  capacity,  p.  177.* 
of  will  of  personalty,  conclusive  as  to  capacity,  190. 
Publication.    See  Execution. 
Punctuation,  effect  upon  construction,  529. 
Purchase,  whether  heir  takew  uuder  will  or  by  inheritance,  229. 
BeoitalB  and  assignments  of  reasons.    See  Gonstbuction. 
as  to  motive  for  making  the  will.  26-27. 
as  to  revocation  of  prior  will.  134. 
as  to  non-existing  state  of  facts,  638. 
inaccurate  reference  to  previmis  devise,  538. 

effect  of,  to  raise  gilt  by  implication,  587,  538. 
effect  of,  to  vary  construction,  538. 
do  nut  create  a  trust,  403. 
Seoommendation,  words  of.    See  Pbecatobt  Tbusts. 
Se-ezecution.    See  Kepublication. 

Semainder,  estates  in.     See  Vested  and  CoNTiNOEirr  Es- 
tates; ExEcuTOBY  Devise. 
no  remainder  in  jx'rsonalty,  384. 
must  be  supported  by  particular  estate,  885. 
particular  estate  must  contmue  until  vesting  of  remainder, 

385. 
cannot  be  created  after  a  fee,  386. 
may  be  barred  or  destroyed,  888. 
in  "what  remains  unexpended,"  388. 
in  shares  of  stock,  S90. 
life  tenant  entitled  to  income  onlv.  391,  S92. 
of  ordinary  and  stock  dividends,  ^91. 
after  conditional  devise  or  legacy,  407. 

effect  of  failure  of  condition  subsequent,  407. 
effect  of  failure  of  condition  jirectdent,  408. 
Bemoteness,  g^fts  void  for.    See  Pebpetlities. 
Be-openiug  and  divesting,  350,  351. 
Bepublication,  gi  neml  ccnsiderations.  140, 141. 
express  and  constructive,  defined,  140. 
by  oral  declaration,  140, 141. 
by  codicil,  104,  141,  142. 

express  words  not  necessary,  141, 142. 

a  reference  to  the  will  as  such,  sufiicient,  142. 

meclianical  connection  without  reference  insufficient, 

142. 
effect  upon  intervening  codicil.  146. 
by  revoc^ation  of  subsequent  will,  136,  137. 
effect  of,  143.  144. 

causes  will  to  speak  from  date  of  republication,  143, 
144. 
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Bdpnblieation  —  Continue 

purges  of  fraud  and  undue  influence,  pp.  143, 144. 
imparts  vitality  to  will  made  under  dlBability,  143. 
cures  defective  execution,  145. 
Bepngnancy,  the  general  rule,  521. 

works  a  revocatif)n  pn^o  turUo  only,  107. 
reconcilement  of  repugnant  devises  of  same  estate,  107. 
conditions  repignaut  to  estate,  416. 
restraints  upon  alit'nation,  417. 
general  intent  controls  particular,  516. 
clear  expressions  contml  ambiguous,  517. 
of  two  irreconcilable  clauses,  the  latter  prevails,  621. 

illustration  of  the  rale,  522. 
how  reconcilwl,  523. 
rejecting  words,  524. 
Baquest.  worda  of.    S^e  Peecatory  Teustb. 
Rdsiduary  deviBaa  and  legacies,  no  technical  words  requisite, 
457. 
what  included  under  gift  of  '•  residue,"  458. 
void  and  lapsed  legacies,  458. 
void  devises,  at  common  law,  458. 
lapsed  devises,  under  nKxIern  statutes,  458. 
reversionary  intei-ests,  459. 
interim  income,  460. 
to  more  thun  onj  person,  461. 

lapsed  share  passes  as  intestate  estate,  461. 
lap^e  of  share  ''excepted"  ont  of  resit" ue,  461,  462. 
Bestrictiona  upon  teitamentary  power,  power  to  make  a  will 
not  a  natural  riglit,  235. 
statutory  limitations  of,  235. 
devises  against  public  policy,  2;?5,  236. 
as  to  the  quantity  which  may  be  devised,  237. 

by  a  testator  leaving  issue,  heirs,  children,  adopted 
children,  or  their  iitsne,  237,  241,  242. 
the  rights  of  children  not  mentioned  in  will,  237, 

238. 
the  rights  of  after-born  and  posthumous  children, 
239,  240. 
by  a  testator  leaving  father  or  mother,  237,  241. 
by  a  testator  leaving  wife,  217,  218,  237,  241 
by  a  testatrix  leaving  husband.  241. 
as  to  the  persons  to  whom  devises  may  be  made,  222.    See, 
also,  Devisee. 
bastards  and  concubines,  205,  237. 
coi*porations  and  charities,  240,  241.    See,  also,  Mobt- 

MAIN. 

the  rule  against  jjerpetuities,  242-244. 
the  rule  against  accumulations,  24^246. 
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Se8trioti<mfl  vpon  testamentary  power—  Continued. 

exceptiouH  to  tbeue  rules  m  favor  of  charitable  uses,  pp. 
247,  248. 
the  rule  against  conditions  in  restraint  of  marriage,  423. 

See  CoNDinoNAij  Devises  and  Leqacies. 
the  rule  against  conditions  tending  to  sepai'ate  husband  and 
wife,  431,  432. 
Beversion,  to  heir  of  testator,  of  lapsed  devises,  316. 
of  void  devises,  319. 
whether  reversionary  interests  are  included  in  residuary  de- 
viHe.  460. 
Bevival  of  will.    See  Bepfblication. 
Sevocation,  of  willn  in  tlie  form  of  deeds  or  contracts,  87,  88. 
dirttiuction  between  will  and  deed,  88,  89. 
joint  and  mutual  wills,  89,  90,  91. 
in  f.ivor  of  survivor,  90. 

revocable  as  wills,  enforcible  as  contracts,  90,  91.^ 
of  husband  and  wife,  not  revocable  in  Kentucky,  91. 
to  take  effect  on  death  of  survivor,  91. 
unknown  to  the  (ally  law  of  England,  91. 
recognized  as  valid  by  statutes  in  some  States,  91. 
revocable  nature  declare  d  by  statute,  91. 
revocable  notwithstanding  covenant  to  contrary,  91, 92. 
prohibited  by  LoitlHiana  Code,  92. 
of  wills  in  the  form  of  det  ds,  23. 
of  wills  made  in  purnilance  of  an  agreement,  92. 
revocable  as  a  Avill  enjforcible  as  a  contract,  93. 
covenant  not  to  alter,  93. 
recovery  of  couHideration,  93. 
upon  illegal  C{m8id(.Tati(»n,  94. 
consideration  must  be  cleaily  proven,  94. 
statutes  concerning,  95.  96. 

prospective  only  In  « ffect,  96. 
by  mutilating  or  deVtroying.  97. 

slight  acts  with  intent  to  revoke  sufficient,  97. 
destroying  a  paper  supposed  to  be  the  will,  98. 
direction  to  another  to  destroy,  98. 
by  cancellation,  98. 

cancellation  is  an  equivocal  act,  98. 
cancellation  with  pencil,  98. 

ink,  99. 
effect  of  insufficient  cancellation  upon  construction,  99. 
of  duplicate  wills,  100. 
of  particular  clauses,  lOO,  101. 

fee-simple  reduced  to  life  estate  by  canceling  "his 

heirs,"  etc.,  100. 
whether  tearing  revokes  a  part  or  the  whole,  101. 
eSdGt  of  partial  revocation,  101. 
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Bdvoeation  —  Continued, 
by  pjtri)!,  p.  102. 
by  siibdequeat  writing,  103. 

whether  holographic  will  BxifficieDt  to  revoke  ordinary 

will.  19,  105. 
express  woi'dd  of  revocation  not  essential,  103. 
implioatioii  from  iDconniHtent  dispoHiiion,  103,  104. 

reference  in  codicil  to  prior  of  two  wills,  108. 
in  abneuce  of  exprot^u  words,  both  should  be  probated, 

101. 
effcton  intermediate  codicils  of  republication  of  will 

by  codicil.  104. 
execution  and  attestation  of  the  subsequent  writing,  105, 

lOG. 
the  rtubsequeut  writing  need  not  be  a  dii<positiye  will, 

lOG. 
inoperative  in  other  respects  suflBdent  to  revoke,  106. 
the  several  wridni^s  to  be  construed  together,  107, 108. 
inoonsistencies  operate  pro  tnnto  only,  107. 

to  be  reconcil-^d  if  pwsible,  108. 
express  revocation  of  legacy  and  different  disposition 

of  half,  eflfect  of,  107. 
doubtful  expressions  inoperative,  107. 
eff*ct  of  devise  of  same  property  to  two  persons,  107, 

108. 
dates  of  inconsistent  wills  unasoertainable,  both  void, 
108. 
by  implication  of  law,  general  considerations.  109-112. 
the  implication  independent  of  actual  intent,  110. 
circumst-iuces  from  which   the  implication  does  not 
arise,  110-112. 
by  implication  from  marriage  and  birth  of  issue,  118. 
the  commou-l  iw  rule,  113. 
the  Vict  )rian  Statute,  113. 
American  statutes,  114.  115. 
by  implicati  in  from  marriage  offemme  sole,  110, 
the  common-law  rule,  116. 

death  of  husband  does  not  revive  the  will,  116,  117. 
rule  do99  not  apply  to  wills  under  powers,  116. 
statutes  concerning,  116,  117. 
will  providing  for  the  confinsfrncv,  117. 
by  implication  from  birth  of  child,  11*8,  119. 
by  implication  from  void  conveyanceH,  119.  120. 
by  implicatio'i  from  Hlteration  of  estate,  120. 
g^nyral  view  of  the  statutes.  120,  121,  122. 
convivmoe   of  l-ss   tlian   fee-simple,  revocation  pro 

tnnto.  12S. 
coveudut  to  convey,  effect  of,  123. 
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Bevoeatioii—  Continued, 

conveyance  of  leas  than  the  whole  property,  revocation 

pro  lanio,  p.  123. 
conveyance  to  devisee,  123. 
incurring  debts,  tfiect  ot,  123. 
acquiring  larger  interest,  123, 124. 
acquisition  of  property,  effect  upon  general  devise,  123, 

animus  vfvocandi,  124. 

capacity  of  testator  to  effect,  124. 

undue  influence,  will  executed  under,  ineffectual  to 

revoke,  124. 
of  insane  testator,  125. 
intent,  without  Home  act,  not  snfBcif  rt,  125. 
statutory  forms  must  be  complied  witii,  125. 
direction  to  another  to  destroy,  deception  of  testator,  126. 
no  act  effective  without  intent,  126. 
inadvertent  destruction,  126. 
incomplete  destruction  from  change  of  mind,  127. 
present  intent  essential,  127. 
evidence  of  intent,  128,  129. 
presumptions  as  to  intent,  130, 131. 

when  the  pajx^r  is  in  testator's  custody.  130. 
when  in  another's  custody,  131. 
by  will  which  has  been  lost,  131,  i33. 
an  view  of  new  di8po»itit)n  which  fails,  132, 133, 134. 
of  reviving  prior  will,  132. 
of  alteration  in  one  particulai*,  133. 
express  clause  of  revocation  not  always  effective,  133. 
statement  of  reason  for,  effect  of,  134. 
effect  of  revocation  of  particular  bequests,  135. 

to  wiiom  the  property  passes,  136. 
effect  of  revocation  ol  first  of  two  uses  declared  to  be  similar, 

107. 
effect  of  revocation  of  will,  135, 136. 
upon  codicils,  185,  136. 
upon  prior  will,  137,  138. 
effect  of  revocation  of  inconsistent  codicil,  137. 
of  inconsistent  will,  137,  138. 
of  subsequent  will  containing  revoking  clause,  138. 
Louisiana  Code,  provisions  concerning,  1^. 
Bights  of  entry,  devisable,  219. 
Sauors,  wills  of,  see  Nuncupative  Wills. 
Satisfaction,  of  debts  by  legacies,  228. 

of  legacies  by  portions,  see  Ajjemption. 
Seal,  in  what  States  requisite  to  valid  attestation,  42 
Sealed  testaments.    ISee  Mtstic  Testaments. 
Seisin,  interruption  of,  effect  to  revoke  will,  120. 
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Senility.    See  Testamentary  Capacttt;  Fbaud  and  Undue 

IVFLUENCE. 

89pn.Tato  eotate,  ability  to  dispose  of  by  will,  p.  169. 
Shires.    S<-e  Stocks. 
Shelley's  Case,  rule  in,  85-2-a55,  3^1. 
Sigaatnre,  of  toHtator.  see  Execution. 

of  attostiiii?  witnesHcs,  nee  Attestation. 
Soci?ti9)  a. id  associations,  uiiiucorporated,  see  Devisee. 

T^nl-Jxi^tin<,  see  Devisee. 
Soldiers,  willn  bv,  see  Nuncupative  Wills. 
Sou  I  \  ani  disposing^  mind.    See  Testamentary  Capacity. 
Sp3cifi3  dmsds.    See  Devise. 

when  c'larcf'^able  with  debts  and  legacies,  443. 
Specific  leg^xies.    See  Legacy. 

Specific  parformance,  wheu  vendee  may  enforce  against  de- 
vis  'e,  121. 
when  deviiiee  or  executor  of  vendor  may  enforce  against 
vendee,  122. 
SpsndtiiriftB,  ability  to  make  valid  will,  172,  178. 
Statutes,  general  view  of  the  statutory  law  relating  to. 
naucupative  wills.  7,  15. 

provisions  of  Louisiana  Code,  15. 
these  Rtatiitfd  strictly  conHtrued,  16. 
mystic  wills  of  the  Louisiana  Code,  16. 
sealed  wills  of  other  States,  17. 
holographic  wills,  18,  19. 

execution  and  attestation  of  wills  in  ordinarv  form,  89. 
revocation,  95,  102,  103,  114,  115,  120-122, 137. 

provisions  of  Louisiana  Code,  139. 
repunli  cation,  140. 

the  time  from  which  a  will  speaks,  148-154. 
the  local  law  by  which  a  will  is  governed,  160-162. 
disabilities  of  infants,  166,  167. 
married  women,  170. 
aliens,  171,  172. 
felons,  172. 
spendthrifts,  172. 
the  subject  of  devise,  217,  220. 
the  object  of  devise,  222. 

corporations,  230.  240. 
the  devisable  quantity.  237. 
children  not  mentioned  in  will,  237,  238. 
after-born  and  posthmuous  children,  239. 
charities,  240-242.  247. 
perpfituitiea,  242-244. 
accumulations,  244-246. 

lapse  of  legacies  to  descendants  of  testator,  312-316 
the  mle  in  Shelley's  Case,  354,  381. 
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words  importins:  a  failure  of  issue,  p.  198. 
estates  in  fee-tuil,  876-378. 
devises  witLout  words  of  limitation,  8.*'0,  881. 
joint  estates  and  estates  in  cummon,  894- S96. 
conditions  precedent,  illegal  and  imiHtsnible,  414. 
exoneration  of  mortgaged  proj^erty,  448. 
residuary  bequests,  458,  467. 
Stirpes,  per.    See  Peb  Capita  and  Feb  Ftibpes. 
Stock,  snares  of,  life  estates  and  remainders  in,  390,  391. 

calls  upon,  whether  psyal'le  by  executor  or  legatee,  446. 
Subrogation,  of  devisee  to  rights  of  creditors,  452. 

ot^egatee  to  lightrt  of  creditors,  268. 
Subscription.    See  Execution  ;  Attestation. 
Substitution.    See  Ademption. 
Superstitious  uses.    See  Chabitable  Uses. 

no  rule  against,  in  America.  236. 

devise  to  procure  masses,  valid,  in  America,  236. 
Tail,  estates  m.    See  Fee-siuple  and  Fee-tail.  Estates. 
Tearing.    See  Bevooation. 
Technical  terms.    See  Constbuction. 

rule  as  to  their  construction,  4. 

foreig^n  technology,  15P. 
Tenancy  in  common.    See  Joint  Tenancy. 
Testament,  definition,  1. 
Testamentary  capacity^  defined  and  described,  173-176. 

exact  degree  requisite,  not  detei*minable,  173. 

less  requisite  to  dispose  of  small  estate,  175. 
to  make  a  simple  disposition,  175. 

definition  of  the  Gkorgia  Code,  176. 

the  Indiana  rule,  176. 

lucid  intervals,  177, 178. 

senility,  as  affecting,  179, 188. 

deafness,  dumbness,  and  blindness,  180. 

of  drunkards,  181. 

effect  of  intoxication,  181. 

whether  dependent  upon  capacity  to  contract,  178, 182. 

delusions,  existence  of,  the  test  of  legal  insanity,  183. 

delusions  distinguished  from  perverse  opinions,  etc.,  183, 
187. 

delusions  distinguished  from  delirium  of  fever,  183. 

delusions  distinguished  from  ill-founded  siispicion,  185. 

delusions  as  to  matters  extraneous  to  the  will,  184, 185. 

belief  in  witchcraft,  184. 

aversion  to  kindred,  as  evidence  of  delusions,  186. 

unnatural  dispositions  of  estate,  186. 

eccentricity,  whether  evidence  of  insanity,  187. 

superstitious  beliefs,  whether  evidence  o^  insanity,  184, 187. 
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yarion-i  meutal  defects  consistent  with  sanity,  p.  187. 
a  qaestion  of  fact  for  the Janr,  188,  n.  16. 
evidence,  admissibility  of,  lw--192. 

as  to  testator's  personal  histonr,  189. 

as  to  history  of  his  ancestors,  189. 

as  to  previous  vigor  of  mind,  189. 

as  to  declarations  of  testator,  189. 

as  to  businefl-i  capacity,  189. 
issue  of  devUavit  vel  nort,  not  awarded  as  of  oourse,  190. 
probate  conclusive  as  to  personalty,  190. 
admissibility  of  opinions  of  witnesses,  191. 

of  attesting  witnesses,  191. 

of  curator,  191. 

of  acquaintances  and  neighbors,  191. 

of  spiritual  adviner,  191. 

of  medical  experts,  192. 
opinions  should  oe  accompanied  with  facts  upon  which 

foundad,  192. 
medical  books  not  admissible,  192. 
iTeitamdntary  power.    See  Bestbiction  ttpon  Testamentabt 

POWEB. 

Time,  from  which  a  will  speaks,  see  Will. 

of  vesting,  see  Vested  and  Cokiisqent  Estates. 
computation  of,  167,  168. 

with  respect  to  attainment  of  specified  age,  167, 168. 
performance  of  conditions,  418,  414. 
Transposition  of  words.    See  CoNsrsucrnoN. 
Trnst.    dee  Ghabitable  Uses;  Pbecatobt  Tbusts 
resulting,  402.  5i7,  548. 
evideuee  to  rebut,  565. 
Trnst99^  general  deviso  of  "  landw,"  by,  464,  465. 
0noertainty.    Bee  Chabitable  Uses. 
gifts  void  for,  529. 
as  to  the  object,  530,  531. 

a  partly  erroneous  description  may  suffice,  531,  532. 
as  to  the  quantity,  533. 

admissibility  of  evidence  in  cases  of  misnomer  and  mis- 
description. 557-561. 
Vendor  ana  vendee.    See  Specific  Pebfobmance;  Revoca- 
tion. 
general  devise  of  lands  by,  218,  466. 
Vested  and  eontingant  estates,  the  time  of  vesting,  323. 
of  estate  dependent  upon  conditions,  408. 
A  vesting  of  title  and  vesting  of  possession  distinguished,  324. 
^     the  courts  favor  early  vesting,  325. 
the  time  of  possession,  326-323. 
vested  remainder,  subject  of  sale  and  mortgage,  328. 
Beach  Wills.— Gl. 


Vested  and  oontingent  eftatoe— Continued. 

cojitiDg«Dt  reniamder  not  subject  to  levy,  p.  S9S. 
intermediate  rents  and  profitu,  828. 
Testing,  notwithstanding  apparent  ooBtiDgencY,  J^i9-Sffit. 
e^t  of  seTBTing  fund  from  the  estate,  3^. 

of  direction  to  executora  to  manage  '*  until/'  829. 

of  conferring  a  discretion  ui)on  trustee,  830. 

of  death  of  tenant  dwranti  md%titatet  B80. 

of  tlie  words  ♦*ln  default  oi,"  •♦  for  want  of,"  330. 

of  sundi7  other  conditions  and  limitations,  £30^^382. 

of  an  intermediate  gift,  383. 

of  a  gift  over,  384. 

of  the  word  "payable,"  335. 

of  the  words  "at,"  '*if,"  "when,"  "inoaae,"  "pro- 
vided," 836. 

of  a  bequest  of  intermediate  income,  ^7-839. 

of  allowance  for  maintenance,  337. 

of  postponing  possession  for  convenienne  Cif  estate, 

estates  contingent  upon  survival,  812.  343. 

dying  "without  issue,"  construed,  344,  845. 

dying  'without  heirs,"  constraed,  345. 

how  far  a  contingency  may  extend,  346. 

eflSBCt  of  the  words  ^'item*^  and  "likewise,"  846, 347. 

the  testator's  manifest  intention  prevails,  847. 

limitations  of  personal  estate,  349. 

re-opening  and  divesting,  350. 

vesting  of  an  estate  depending  upon  eeyecal  ixmditiDiiS 
precedent,  408. 
Void  conveyances,  revocation  by,  119, 120. 
Void  devises.    See  Bestbictions  upon  TEsrAXSSHTASS  Poweb,. 
Wife.    See  Husband  and  Wife;  Dowzb. 
Will,  definition,  1. 

the  form  and  nature  of,  20. 

no  technical  form  requisite,  20,  21. 

various  instruments  probated  as  wills,  21. 

contracts,  testamentary  in  form,  21,  22. 

distinction  between,  and  deeds,  23,  88. 

the  phraseology  and  language  of,  24. 

effect  of  fraud  and  mistakes  of  draughtsman,  26. 

polite  forms  of  expression,  25,  26. 

prefatory  expressions,  26,  27. 

continued  recognition  as  affecting  pre&tory  wCdrdSi  iS8, 
29. 

how  the  will  may  be  written,  29. 
in  pencil,  29,  30. 

partly  printed,  lithographed,  or  engraved,  29,  80 
i)n  a  slate,  29. 
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'WUl'^Oontimted. 

incorporation  of  other  papers,  p.  90. 

presamption  as  to  number  and  arraogement  of  pages, 

80. 
suspicions  drenmstanoes  a  qnestion  of  fact  for  lory, 

80,81. 
mechanical  connection  of  pages  not  essential,  81. 
incorporation  by  reference,  81,  50. 
position  of  signatures  as  affecting  incorporated  papers, 

81. 
proof  of  identity  of  papers  referred  to,  81. 
existence  at  time  of  execution.  81,  82. 
references  to  deeds,  notes,  maps,  82,  61. 
to  an  unattested  will,  82. 
to  a  revoked  will,  82. 
to  a  ledger,  a  memorandum  book,  82. 
to  contents  of  sealed  envelope,  32. 
references  held  to  be  insufficient,  examples  of,  88. 
paper  referred  to  should  be  set  out  in  probate,  88. 
reterences  to  unattested  codicils,  85,  80. 
interlineations  and  alterations  of,  86. 
should  be  attested.  86. 
in  pencil,  deliberative  only,  86. 

S resumption  as  to  time  of  making,  86,  87. 
eclarations  of  testator  as  to  time  of  making,  87. 
of  draughtsman  as  to,  87. 

of  holograpliic  wills,  87. 
Joint  and  mutual  wills,  revocation  of,  89-92. 
distinction  between,  and  deed,  88. 
who  may  make  a  valid  will,  166-193. 
what  estates  may  be  devised  by,  217-221. 
who  may  take  under,  222.    See  Witnesses  ;  Devisee. 
of  the  devisable  quantity,  287,  241.    See  Besteictiuzib  UPOV 

Tbstamentabt  Poweb. 
from  what  time  it  speaks,  148. 

general  rule,  148,  149. 

as  to  description  of  devisee,  148.    See  Class. 

as  to  after-acquired  realty,  150-154. 

as  to  description  of  subject  of  gift,  155, 156. 

of  words  denoting  present  time,  156. 
"by  what  local  law  governed,  158. 

the  general  rule,  158,  159. 

statutes  concerning,  160-162. 

foreign  restrictions  upon  testamentary  power,  162. 

as  to  rights  of  posthumous  children,  163. 

as  to  devises  to  corporations,  163. 

domicile  a  question  of  fact  and  intent,  164. 

ancillary  probate,  165. 
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Witnewes  attestixig,  number  required  to  nuncupatiTe  will, 

p.  15. 
to  ordinary  written  will,  78,  79. 
none  requiredto  holographic  will,  19. 
need  not  nnderetand  language  of  wiU,  25. 
should  understand  language  of  testator,  and  of  attesting 

clause,  25. 
failure  of  memory  of,  56,  65,  66. 

circumHtantlal  evidence  to  supply  failure  of  memory  of,  66. 
contradictory  statements  of,  56. 
circum»tantial  evidence  to  contradict,  67. 
credibility  of,  at  time  of  execution,  whether  sufficient.  111. 
deatli  of,  before  probate.  111. 
testimony  of,  reupecting  testamentary  capacity,  189. 

expression  of  opinion  by,  191. 
whether  they  may  take  under  the  will,  224,  225. 
incompetency  of  devisees  as,  224,  225. 
competency  of  persons  indirectly  l^nefited  by  the  will,  226. 
competency  of  creditors,  the  will  directing  payment  of 

debts,  288,  289. 
Words   and  phrases,  definition,  constnietion,  and  efR?ct  of 

particular  words  and  phra&es  emploved  by  testators. 
*•  allow,"  397. 

*'  appertaining  thereto,"  468. 
"appurtenances,"  4C8. 
"assume,"  397. 

*'  begotten"  and  "  to  be  begotten,"  157. 
"beseech,"  897. 
"chattels,"  470. 
"child,"  368. 
"children,"  478-480. 
"daughter,"  368. 
"desire,"  397. 

"dying  without  heirs,"  345. 
"dving  without  issue,"  344,  345,  869. 
"effects,"  457,  470. 
"entreat,"  397. 
"estate."  357,  465. 
"failure  of  issue,"  374. 
"family,"  495 
"  farm,"*'  474. 
"furniture,"  474. 
"goods,"  470. 

"heirs,"  352,  354,  486-488,  494. 
"hereditaments,"  472. 
"homestead,"  474. 
"hope,"  897. 
"house,"  468. 
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Words  and  phrases—  Continued, 
"houBehold  property,"  p.  475. 
"  including,  *U74,  475. 

"issue,"  844,  345,  863, 364, 369,  873,  374,  484-486. 
"item,"  346,  847. 
*•  knowing,"  397. 
"Ukewise,"  846,  347. 
•♦  money,"  457,  471,  472. 
"mortgages,"  473. 
*'  next  of  kin,"  477,  490-492. 
•*now,"lS6. 

•♦personal  property,"  469. 
"  premises,    474. 
"property,"  456,  475. 
"property,  money,  and  effects,"  457. 
"recommend,"  397. 
"relations."  477,  492-494. 
"  representatiyes,"  496. 
"request,"  897. 
"  securities,"  473. 
"  seised,"  218. 
"son,"  368. 
"  surplus,"  402. 
"survivor,"  149. 
"  survivors,"  498. 
« tenements,"  462. 
"well  knowing,"  897. 
"wish,"  897. 
"  without  heirs,"  345. 
"without  issue,"  344,  345,  869. 
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